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Priorities. — Bottomry. — Wages. — Master. 

The  master  of  a  yessel  had  taken  np  money  on  bottomry.  On  the  arriyal  of  the 
vessel  at  her  port  of  destination,  a  libel  was  filed  against  her  by  the  holders  of 
the  bottomry  bond.  The  master  also  filed  a  libel  against  her,  to  recover  a 
balance  due  him  for  his  own  wages  and  for  adyances  of  wages  made  by  him  to 
the  crew.  The  proceeds  of  the  yessel  not  being  sofficient  to  pay  both  claims, 
an  application  was  made  to  the  Court  to  settle  their  priority,  the  bottomry 
holders  claiming  that  the  master  was  liable  to  them  for  any  deficiency  on  the 
bond,  and  that  he  conld  not,  therefore,  claim  a  priority  oyer  them.  The  bot- 
tomry bond  did  not  contain  any  covenant  on  the  part  of  the  master,  binding 
him  personally  for  the  debt 

Htldf  That,  in  the  absence  of  snch  an  express  covenant,  the  master  would  not,  by 
the  maritime  law,  be  liable  for  a  deficiency  on  the  bond ; 

That,  in  respect  to  the  bottomry  holders  and  the  master,  their  claims,  in  respect 
to  order  of  pajrment,  must  be  subject  to  the  general  rule,  by  which  wages  are 
entitled  to  be  paid  in  preference  to  bottomry  claims. 

The  master  of  a  ship  is,  in  a  certain  sense,  a  public  officer. 

Benedict,  J.  The  cases  against  this  vessel  have 
been  brought  before  me,  on  an  Application  for  an  order 
determining  the  priority  of  the  respective  demands  in 
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the  distribution  of  the  proceeds  of  the  vessel,  which  axe 
insufficient  to  pay  all  the  claims  against  her.     The  only 
question  which  calls  for  any  particular  examination  ha& 
arisen  between  the  libellants,  Timothy  Darling  &  Co., 
whose  libel  is  filed  to  recover  the  amount  of  a  bottomry 
bond  executed  by  Oummings,  as  master  of  the  vessel, 
and  Oummings  himself,  who  has  filed  his  libel  to  recover 
a  balance  due  him  for  his  own  wages  and  for  advance 
of  wages  made  by  him  to  the  crew.     If  the  demand 
of  Oummings  be  paid  out  of  the  proceeds  of  the  vessel, 
in  preference  to  the  bottomry  bond,  the  remainder  will  be 
insufficient  to  pay  the  bottomry  bond  in  full,  and  there- 
fore   the   bottomry  lenders  contest  the  right   of  the 
master  of  the  vessel  to  priority  over  the  bottomry  bond. 
The  position  taken  is,  that  the  master  is  personally 
liable  to  "the  bottomry  lenders  for  the  sum  borrowed, 
and  that,  supposing  that  he  has  a  lien  for  his  demand,  he 
cannot  be  paid  in  preference  to  the  bottomry  bond,  when 
such  payment  will  create  a  deficiency  in  the  bond,  which 
he  is  liable  to  make  good. 

The  question  raised  is  one  which  has  seldom  arisen, 
owing,  doubtless,  to  the  fact  that  in  very  many,  if  not  in 
most,  cases  of  bottomry,  the  master  binds  himself  per- 
sonally for  the  debt  by  means  of  a  special  covenant 
inserted  in  the  bond,  and  is  not  therefore  in  a  position 
to  dispute  his  liability  for  any  deficiency  that  may  arise 
from  the  distribution  of  the  proceeds  of  the  ship  But 
m  this  instance  the  bottomry  bond  contains  no  such  cov- 
enant,  and  the  master  denies  any  liability  whatever  to 
the  bottomry  lenders  for  any  part  of  the  bottomry  loan. 
I  am,  therefore,  called  on  to  determine  the  question  of 
Iw  ^i^^^^I;  '"^  the  absence  of  any  special  agreement  to 
tha  effect,  the  master  of  a  ship  incurs  any  personal  lia- 
bility to  repay  to  the  bottomry  lender  the  amount  bor- 
rowed  on  bottomry,  when  the  bond  becom*.t T,  i!  ^if 
safe  arrival  of  the  ship,  and  the  proceerof  ,^^^^^^^  *^! 
freight  prove  insufficient  to  discL^ lun  fu^L       '^ 
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In  con^dering  this  question,  I  am  not  reqaired  to 
speak  of  the  liability  of  the  ship  master  for  neglect  or 
malfeasance,  nor  of  a  case  where  the  bottomry  bond 
proves  invalid,  or  where  no  risk  has  ever  attached,  or 
where  the  stipulated  voyage  is  not  performed,  or  where 
the  ship  and  freight  is  not  abandoned  to  the  bondholder ; 
nor  yet  of  a  case  where  the  bond  is  executed  by  an 
owner  of  the  ship.  What  I  have  occasion  to  say  is, 
therefore,  intended  to  refer  to  the  case  here  presented, 
where  it  is  sought  to  hold  the  master  personally  liable 
for  the  loan,  where  the  bond  is  a  valid  bottomry  bond, 
executed  by  the  master  as  such,  in  a  foreign  port,  for  a 
voyage  which  has  been  duly  performed,  and  where  the 
ship  and  freight  are  applied,  so  far  as  they  will  go,  to  the 
payment  of  the  bond,  and  where  the  master  has  made  no 
special  agreement  to  be  responsibly  for  the  loan. 

Upon  this  question,  I  remark,  first,  that  the  bottomry 
lender,  in  order  to  establish  a  personal  liability  on  the 
part  of  the  master,  cannot  resort  to  the  general  liability, 
which  the  master  of  a  ship  is  presumed  to  incur  for 
debts  contracted  and  advances  made  in  behalf  of  the 
ship.  The  implied  contract  of  the  master,  arising, 
under  the  general  rule  of  the  maritime  law,  out  of  an 
advance  of  money  for  the  ship,  is  extinguished  when  a 
lawful  contract  of  bottomry  is  made,  and  the  debt  has 
been  put  at  risk.  All  other  obligations  merge  in  the 
new  contract,  which  places  the  lender  in  a  new  and  dif- 
ferent relation  to  the  vessel,  and  it  is  to  the  rights  and 
obligations  arising  out  of  the  contract  of  bottomry  alone 
that  the  lender  must  thereafter  look. 

The  contract  of  bottomry,  which  is  not  only  a  con- 
tract of  great  sanctity,  but  also  of  great  peculiarity,  is 
not  a  mere  agreement  for  security.  ''  It  is  neither  a  sale, 
nor  a  partnership,  nor  a  loan,  properly  speaking,  nor  in- 
surance, nor  a  compound  of  different  constructions — 
undique  coUatis  membris— hut  it  is  a  contract  having  a 
specific  name  {un  conPrat  nomm4)^  «,nd  a  character  pecul- 
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iar  to  itaelf "  {Emerigonj  Cantrat  a  la  Chrosse,^  cTi.  1,  §  2). 
When  once  the  bottomry  risk  has  attached,  the  creditor 
becomes  a  bottomry  lender,  and  nothing  else.  ^'  He  who 
lends  money  on  bottomry  makes  a  contract  which  is  to 
be  followed  out  in  all  it-s  remedies  as  such  "  (Curtis,  J.,  1 
Cur.  a  C.  351,  The  Brig  Ann  0.  Pratt ;  Brady  v.  Bates, 
9  Met.  260 ;  The  Ann  0.  Pratt,  18  How.  83).  The  holders 
of  a  bottomry  bond  are,  therefore,  not  holders  of  a 
mortgage,  and  the  rules  applied  in  cases  of  mortgage 
have  little  or  no  application  here. 

But  although  the  only  contract,  on  which  these  bot- 
tomry lenders  can  rely,  is  the  contract  of  bottomry,  it 
does  not  follow  that  they  have  not,  by  that  contract,  the 
personal  liability  of  the  master,  upon  the  safe  arrival  of 
the  ship,  notwithstanding  the  circumstance  that  the  in- 
strument given  to  bind  the  ship  does  not  expressly  pro- 
vide for  any  personal  liability  of  the  master.  A  personal 
liability  on  the  part  of  the  master,  in  case  of  the  safe 
arrival  of  the  ship,  may  form  part  of  a  valid  contract  of 
bottomry,  as  has  often  been  held  where  that  liability  had 
been  stipulated  for  in  the  bottomry  bond. 

The  question  here  is,  whether  such  a  liability  does 
not,  by  implication  of  law,  constitute  an  element  in 
every  such  contract,  as,  for  instance,  it  does  in  the  con- 
tract with  the  seamen.  These  bondholders  maintain 
that  such  personal  liability  is  implied  by  the  maritime 
law,  and  that  it  can  be  resorted  to,  at  least  to  make 
good  any  deficiency,  after  exhausting  their  remedies 
against  the  vessel  and  freight. 

In  support  of  their  position  the  words  of  Lord  Ten- 
terden  are  cited,  where  he  says  the  remedy  of  the  lender 
on  bottomry  is  "against  the  master  or  the  -ship"  (At- 
loU  on  Shipping^  5th  ed.  p.  156),  and  also  the  statement 
in  Kenfs  Oormnenta/ries  (3  Kent^  p.  356),  that  "  for  the  re- 
payment of  a  sum  borrowed  on  bottomry  the  person  of 
the  borrower  is  bound,  as  well  as  the  property  charged." 
These  %wo  citations  from  the  high  authorities  named  will 
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be  found,  on  examination,  not  to  be  to  the  same  point* 
The  borrower  alluded  to  by  Chancellor  Kent  is  not  the 
master,  but  the  owner  of  the  ship,  as  the  context  shows. 
On  page  360  the  master  will  be  found  spoken  of  as  dis- 
tinguished from  the  borrower.  So  understood,  the 
citation  has  no  direct  bearing  on  the  question  under  dis- 
cussion. The  remark  of  Lord  Tenterden  must  be  un- 
derstood as  referring  to  such  a  bond  as  he  describes  in  a 
subsequent  paragraph,  and  sets  out  at  length  in  his 
appendix,  which  contains  a  special  covenant  on  the  part 
of  the  master  {AVbott  on  Shipping^  p.  160). 

Reference  is  also  made  to  the  general  principle  of 
the  maritime  law,  according  to  which  the  master  of 
the  ship  is  presumed  to  bind  himself  personally  in  every 
contract  made  on  behalf  of  the  ship,  as  showing  the 
existence  of  such  a  liability  in  the  contract  of  bottomry. 
But  if  such  were  the  rule  in  all  other  cases,  it  would 
afford  little  reason  for  supposing  the  liability  to  exist  in 
a  contract  of  bottomry,  for  bottomry  is  a  contract  "re- 
sembling nothing  and  being  consistent  with  nothing  but 
itself"  (Curtis,  J.,  1  Cur.  C.  C.  E.  p.  350) ;  and  I  am  of  the 
opinion  that  the  reasons,  on  which  the  general  rule  rests, 
will  be  found  to  be  for  the  most  part  wanting  in  the  case 
of  bottomry.  Take  for  instance  the  reasons  which  led 
to  the  personal  liability  of  the  master  to  the  crew.  The 
master  is  personally  liable  to  the  seamen,  for  sailors, 
because  of  well  known  traits,  must  have  every  security 
possible  to  prevent  them  from  losing  their  wages  and 
becoming  objects  of  charity;  They  naturally  look  for 
their  wages  in  the  first  instance  to  the  master,  who  com- 
mands them  during  the  voyage,  who  provides  them  their 
food,  who  cures  them  when  sick,  and  punishes  them 
when  they  disobey ;  and  from  long  usage  he  thus  be- 
comes personally  bound  for  their  wages.  Another  in- 
stance is  the  personal  liability  of  the  master  for  the 
bills  of  material  men,  and  for  advances  of  money. 
Obligations  of  this  class  derive  their  distinctive  char- 
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acter  from  the  £eu5t  that  they  are  generally  made  in 
foreign  ports,  where  they  are  to  be  discharged,  and 
where  the  owners  are  not ;  and  it  is  therefore  permitted 
to  look  to  the  master,  who  is  present,  leaving  him  to 
reimburse  himself  from  the  owners,  when  he  returns 
home.  Considerations  of  this  character,  coupled  per- 
haps with  the  fact,  that  in  the  earlier  history  of  naviga- 
tion, as  well  as  afterwards  on  the  revival  of  commerce 
in  the  middle  ages,  the  master  almost  invariably  was  an 
owner,  unless  he  was  a  slave  (MacLachlan  on  Shipping)^ 
led  to  the  establishment  of  the  presumption  of  personal 
liability  on  the  part  of  the  master  in  contracts  made  for 
the  ship,  as  a  ^'  usage  and  custom  of  the  seas."  But  it 
will  be  difficult  to  find  in  the  maritime  law  any  trace  of 
such  a  presumption  in  cases  of  bottomry  ;  and  the  con- 
siderations which  press  in  favor  of  it,  on  other  occasions 
have  in  such  contracts  little  force.  The  lender  on 
bottomry  is  not  ignorant  and  poor  like  the  sailor.  He 
becomes  beneficially  interested  in  the  voyage.  His  loan 
is  never  to  be  repaid  in  the  foreign  port,  where  it  is 
effected,  but  on  the  contrary  is  payable  where  the 
owners  are  supposed  to  be,  or  to  have  funds ;  and  the 
ship  is  specifically  bound.  Ko  necessity  therefore  exists 
for  the  personal  responsibility  of  the  master.  Further- 
more, great  injustice  must  follow,  if  such  a  personal 
responsibility,  on  the  part  of  the  master,  be  attached  by 
the  law  to  the  contract  of  bottomry,  because  the  master 
is  without  remedy  over  against  the  owners  of  the  ship, 
for  any  sum  thus  extracted  from  him,  notwithstanding 
the  fact,  that  the  owners  receive  the  benefit  of  the  loan. 
This  results  from  the  character  of  the  transaction,  and 
the  nature  of  the  liability  on  the  part  of  the  ship  owner, 
which  grows  out  of  it.  The  owner  of  a  ship  is  indeed 
said  to  be  liable  for  a  bottomry  bond  as  well  as  the  ship, 
if  the  ship  arrives  safe ;  but  this  is  not  a  liability  arising 
from  a  contract  of  the  owner,  made  by  the  hand  of  his 
agent,   the   master,   with    the   bottomry   lender.    The 
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maatex  of  a  ship  although  an  agent  of  the  owner,  is  also 
in  a  certain  sense  a  public  officer.  The  master  of  a  ship 
is  "  not  an  ordinary  agent — ^but  one  of  a  special  kind, 
wi  gemris''  (Sir  K  PhUlemore,  The  Thetis,  22  L.  T.  B. 
77).  ^^  He  is  a  known  and  public  officer "  {Sea  Lawa^ 
Art.  2,  Of  the  masters  of  ships).  '^  The  rights  and  duties 
springing  out  of  the  position  of  -  ship  master  are  of  a 
public  character  "  (Bedarride^  Cam.  de  Code^  Liv.  2,  Tome  2, 
Art.  359).  *^  The  master  of  a  ship  has  a  threefold  respon- 
sibility :  to  the  owners,  to  the  freighters,  and  to  society — 
the  State  "  (Boulay  Paty,  Vol.  1,  383).  "  Though  he  (the 
master)  receive  a  salary,  yet  he  is  a  known  and  public 
officer"  {MoUoy,  Book  2,  Oh.  II,  §2).  The  contract  of 
bottomry,  when  made  by  the  master,  is  made  by  him,  to 
a  certain  extent,  in  an  official  capacity.  He  does  not,  in 
a  transaction  of  that  character,  act  simply  as  agent  of 
the  owners,  but  as  master  of  the  ship.  It  is  not  within 
the  scope  of  the  ship  master's  authority,  as  the  agent  of 
the  owners,  to  bind  them  personally  as  his  principals,  by 
a  bottomry  contract.  The  owners  are  liable  when  the 
vessel  comes  to  them  safe,  but  not  because  of  the  acts 
of  their  agent  in  borrowing  money  for  them.  Theirs  is  an 
original  liability  to  the  holder  of  the  bottomry  bond, 
arising  out  of  their  possession  of  the  property  bound 
for  the  loan,  namely,  the  ship  and  freight  This  pecul- 
iarity in  the  liabUity  of  the  ship  owner,  growing  out  of 
bottomry,  is  pointed  out  by  the  Supreme  Oourt  of  the 
United  States,  in  the  case  of  The  Virgin,  where  the 
C!ourt  says  :  '^In  England  and  America,  the  established 
doctrine  is  that  the  owners  are  not  personally  bound, 
except  to  the.  extent  of  the  fund  pledged,  which  has 
come  into  their  hands  ;  to  this  extent  indeed  they  may 
correctly  be  said  to  be  personally  bound ;  for  they  cannot 
substract  the  fund  and  refuse  to  apply  it  to  (Uscharge 
the  debt.  But  in  this  case,  the  proceeding  against 
them  is  rather  in  character  of  possessors  of  the  thing 
pledged,  than  strictly  as  owners  "  (The  Virgin,  8  Pet.  538- 
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554).  The  later  authorities  in  England  and  America  axe 
to  the  same  effect  (The  Brig  Ann  0.  Pratt,  1  Curtis, 
C.  (7.  p.  360 ;  Stambach  v.  Farrin,  6  Eng.  Law  <&  Eq.  431). 
Not  only  is  such  the  law  in  England  and  America,  but 
the  same  law  exists  upon  the  continent.  By  the  German 
mercantile  code,  which  in  respect  to  such  a  subject  may 
be  presumed  to  state  the  rule  of  the  maritime  law  as 
understood  throughout  a  large  part  of  Europe,  it  is  de- 
clared (Art.  680,  7th  Part),  that  the  bottomry  creditor 
can  enforce  his  claims  only  to  the  extent  of  the  bottom- 
ried objects,  after  the  arrival  of  the  vessel.  The  mari- 
time law  as  administered  in  France  appears  to  be  the 
same. 

If  then  the  owners  of  a  ship  are  not  rendered  di- 
rectly liable  by  a  contract  of  bottomry  made  by  the 
master,  they  cannot  be  rendered  indirectly  liablCr 
through  a  liability  on  their  part  to  the  master  for  any 
sum  exacted  of  him  by  reason  of  the  contract.  And  if 
the  master  be  without  remedy  over  against  the  owner 
of  the  ship,  it  is  not  to  be  supposed  that  he  can  be  held 
personally  liable,  and  thus  compelled  to  bear,  without 
recourse,  the  burden  not  only  of  a  loan  effected  solely 
for  the  benefit  of  the  ship  owner,  but  also  of  the  mari- 
time interest ;  and  that  too  when  he  is  compelled  by  the 
responsibility  of  his  office  to  effect  the  loan,  whether 
willing  or  not  to  assume  such  a  burden.  The  unjust 
effect  of  such  a  rule  warrants  the  supposition,  that 
it  does  not  exist  in  the  maritime  law.  Aside  from  its 
injustice,  there  is  reason  against  it,  founded  in  public 
policy ;  for  to  make  the  master  by  operation  of  law  liable 
for  the  payment  of  the  bottomry  bond,  or  even  for  the 
deficiency  after  the  ship  and  freight  are  exhausted,  is  to 
offer  him  an  inducement  to  lose  the  ship,  inasmuch  as 
her  safe  arrival  will  cast  upon  him  a  responsibility  which 
he  escapes  if  she  does  not  arrive.  A  rule  which  would 
in  any  case  place  the  interest  of  the  mariner  in  opposi- 
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tion  to  the  welfare  of  the  ship,  would  be  contrary  to  the 
whole  spirit  of  the  maritime  law. 

These  considerations,  which  are  of  a  nature  entitling* 
them  to  much  weight  in  determining  a  question  of  mari- 
time law,  appear  to  me  sufficient  to  warrant  a  rejection 
of  the  doctrine  contended  for  by  this  bottomry  lender, 
and  I  find  no  adjudged  case  which  impels  me  to  a  differ- 
ent conclusion.  No  case  has  been  cited  by  the  advocates, 
where  the  doctrine  in  question  has  been  sustained,  and 
I  find  a  decision  to  the  contrary  in  the  English  Admi- 
ralty, where  the  same  question  arose  in  the  same  way, 
and  where  the  determination  was  that  the  master  of  the 
ship  had  not  ceded  his  prior  right  against  the  ship  by 
taking  up  money  on  bottomry.  Dr.  Lushington  says: 
''Here  the  master  has  not  bound  himself  personally  to 
pay  the  bond.  His  covenant  in  the  bond  is  that  he  is 
master,  and  therefore  he  hag  authority  to  charge  the 
bark,  cargo,  and  freight,  and  that  the  bark,  cargo,  and 
freight,  shall  at  all  times  after  the  voyage  be  liable  to 
the  payment  of  the  money.  He  has  not,  therefore,  in- 
curred that  personal  liability  which  a  master  giving  a 
bottomry  bond  generally  incurs  in  express  terms."  (The 
Salacia,  1  Lush.  548.)  Many  remarks  will  be  found  scat- 
tered through  the  other  cases  in  the  English  Admiralty 
which  I  have  above  cited,  looking  in  the  same  direction. 
(See  also  The  Edward  Oliver,  2  M.  L.  C.  p.  507 ;  The 
Jonathan  Goodhue,  Swaby^  524.)  It  may,  therefore,  be 
said  that  the  authorities  in  the  English  Admiralty  are 
adverse  to  the  position  here  taken  by  the  bondholder. 
The  continental  writers  are  directly  opposed  to  such  a 
position.  Thus  Emerigon  {Traits  de  Contrata  a  la  Qrosse^ 
ch.  4,  Art.  12,  §  4)  says :  "If  in  the  bottomry  bond  the 
master  has  bound  himself  and  his  goods  (of  which  I  have 
seen  a  thousand  examples),  he  is  held  personally,  in  spite 
of  the  fact  that  he  acted  in  the  known  capacity  of  agent, 
because  he  has  rendered  himself  bound  for  the  bond,  and 
the  lenders  have  trusted  his  credit.    If,  then,  the  vessel 
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arrives  safely,  they  may  compel  the  master  {dmself  to 
pay  the  principal  and  the  maritime  interest  which  he 
has  in  his  own  name  promised  to  pay.  But  if  he  has 
contracted  only  in  the  capacity  of  captain,  the  lenders, 
in  case  of  the  safe  arrival  of  the  ship,  will  be  limited  to 
an  action  m  rem  against  the  vessel  and  freight,  withont 
recourse  to  the  owners,  who  abandon  the  property,  or  to 
the  master,  who,  having  contracted  only  in  a  qualified 
capacity,  is  not  responsible  for  the  unfortunate  result  of 
the  voyage."  Emerigon  cites  the  Ordinance  in  his  sup- 
port. Later  Continental  authority  is  to  the  same  effect. 
Bedarride  declares  that  the  master  cannot  be  held  per- 
sonally liable  for  the  payment  of  a  bottomry  bond  which 
he  has  signed  in  his  capacity  as  master  for  the  necessi- 
ties of  the  ship  (Corn,  de  Code  de  Com.  Liv.  2,  Tit.  9, 
§  931).  And  again  (§  935)  he  says  :  *'  On  principle,  there- 
fore, the  master,  borrowing  money  on  bottomry,  con- 
tracts no  personal  obligation,  neither  on  the  part  of  the 
owner,  nor  with  the  lender ;  but  with  the  exception  that 
it  is  always  lawful  for  the  captain  to  bind  himself  directly, 
and  personally.  The  German  mercantile  code,  already  ^ 
referred  to,  restricts  the  personal  liability  of  the  master 
on  a  bottomry  contract  to  those  cases  where  the  master 
has  arbitrarily  changed  the  voyage,  or  arbitrarily  devi- 
ated, or  has  improperly  assumed  new  sea  risks,  and  then 
gives  him  the  opportunity  to  relieve  himself  by  proving 
that  the  non-payment  of  the  bond  has  not  been  caused 
through  the  change  of  voyage,  or  through  the  deviation, 
or  through  the  new  sea  risk  (art.  694,  part  7).  And  the 
18th  Admiralty  Eule  of  the  Supreme  Court  of  the  United 
States  clearly  recognizes  a  similar  rule  of  law.  Indeed, 
the  18th  Admiralty  Bule  goes  far  to  compel  the  determin- 
ation of  this  Court  in  this  case  adversely  to  the  bottomry 
lenders  upon  the  question  under  consideration,  although 
their  libel  is  not  in  conflict  with  the  rule. 

My  conclusion,  therefore,  is,  that  in  the  present  case 
no  personal  liability  for  any  part  of  the  loan  has  attached 
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to  the  shipmaster,  and  the  bottomry  lender  and  the  mas- 
ter mnst,  therefore,  in  respect  to  order  of  payment  upon 
this  motion,  be  declared  to  be  subject  to  the  general 
rale  by  which  wages  are  entitled  to  be  paid  in  preference 
to  a  bottomry  bond.  But  this  is  upon  the  assumption 
that  the  master  has  a  lien  upon  the  ship,  as  averred  in 
his  libeL  The  present  being  a  motion  founded  upon  the 
respective  libels  alone  for  the  simple  purpose  of  deter^ 
mining,  at  this  period  of  the  controversy,  the  question  of 
priority,  in  order  to  save  expense,  the  right  to  a  lien  is 
not  put  at  issue.  If  it  is  intended  to  question  that  right, 
an  issue  must  be  framed  by  answer  or  exception,  upon 
which  a  decree  may  be  rendered. 

Upon  this  motion  the  order  will  be  that  in  the  distri- 
bution of  the  proceeds  in  the  registry,  any  decrees  that 
may  be  entered  upon  the  libels  before  me  will  be  satisfied 
out  of  the  proceeds  in  the  following  order:  first,  the 
wages  decreed  the  mate ;  next,  the  pilotage  decreed  Eu- 
gene Gallagher ;  next,  the  sum  decreed  Oummings,  the 
master ;  next,  the  sum  decreed  Timothy  Darling  upon 
the  bottomry  bond.  The  priority  of  the  other  demands 
among  themselves  need  not  be  determined,  as  the  de- 
mands above  mentioned  will  absorb  the  whole  fund. 

For  T.  Darling  &  Go.,  Ma/rtin  <&  Smith. 
For  Cummings,  Beebe^  Donahue  dk  Cooke. 
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PABDON  CONLEY  v.  THE  FEEIGHT  OF  THE 
OANAL-BOAT  G.  0.  BAEEAS,  AND  FEANK 
WILLIAMS,  HEE  MASTEE. 

Wages. — Freight. — Irregular  Practice. 

A  libel  was  filed  against  a  cargo  of  ooal  on  board  of  a  canal-boat  and  against  her 
master,  to  enforce  a  lien  for  seaman's  wages,  npon  freii^ht  money  alleged  to  be 
due  firom  E.  <&  M.  on  the  cargo.  The  cargo  was  seized,  and  was  claimed  by  the 
C.  8.  Company.  But  the  only  answer  put  in  was  one  by  E.  die  M.  It  appeared 
that  E.  <fe  M.  had  chartered  the  boat  of  her  master  for  a  specified  rate,  and  that, 
before  the  commencement  of  the  action,  and  without  notice  of  the  libellanf  s 
demand,  they  had  paid  to  the  master  all  the  money  due  from  them  under  the 
charter.  It  also  appeared  that  the  cargo  was  shipped  by  the  C.  S.  Co.  under 
an  agreement  with  E.  &  M.  for  freight  payable  to  E.  <fc  M.,  which  was  due  and 
unpaid  at  the  filing  of  the  libel. 

Held,  That  the  practice  had  been  irregular,  but  the  irregularity  would  not  be  no- 
ticed, as  no  objection  had  been  taken  to  it ; 

That  it  was  not  necessary  to  determine  whether  the  libellant  could  maintain  an 
action  to  charge  the  charter  money  payable  by  E.  A  M.  with  a  lien  for  wages, 
as  such  charter  money  had  been  paid  over  to  the  master  without  notide  before 
the  commencement  of  the  suit ; 

That  the  freight  money  due  from  the  C.  S.  Co.  to  R  <fe  M.  could  not  be  held,  be- 
cause the  libellant  had  not  in  his  libel  sought  to  charge  it; 

That  the  libellant  was  entitled  to  a  decree  against  the  master. 

Benedict,  J.  This  is  an  action  by  Pardon  Conley 
to  enforce  a  lien  for  wages  upon  certain  freight  money, 
alleged  to  be  due  for  the  transportation  of  a  cargo  of 
coal  from  Baltimore  to  New  York  in  the  canal-boat  G. 
0.  Barras,  during  which  transportation  the  libellant  was 
employed  in  navigating  the  boat.  The  master  of  the 
boat  is  likewise  made  a  party  defendant,  and  a  decree 
in  personam  against  him  is  also  prayed  for.   • 

The  cargo  in  question,  which  has  been  seized,  is 
claimed  by  the  Ounard  Steamship  Company.  But  the 
only  answer  interposed  is  that  of  the  firm  of  Easton  & 
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McMahoD,  who,  without  objection,  have  interposed  an 
answer,  and  have  proved  that  they  chartered  the  boat 
G.  0.  Barras  to  go  where  they  might  elect  to  send  her, 
and  carry  such  freight  as  they  might  desire  to  ship, 
for  the  compensation  of  five  dollars  per  day,  the  master 
agreeing  on  his  part  ''  to  keep  at  all  times  on  said  boat 
one  able-bodied  seaman  besides  the  captain  thereof;" 
and  that  before  the  commencement  of  this  action,  and 
without  notice  of  the  libellant's  demand,  they  paid  to  the 
master  all  the  charter  money  due  from  them  under  such 
charter.  It  also  appears  in  evidence  that  the  coal  in 
question  was  shipped  by  the  Ounard  Steamship  Gom- 
pany,  to  be  transported  under  an  agreement  with  Easton 
&  McMahon  for  freight  payable  to  Easton  &  McMahon, 
and  that  of  such  freight  money,  a  greater  sum  than  the 
amount  claimed  by  the  libellant  was  due  at  the  time  of 
filing  the  libel  and  the  seizure  of  the  cargo.  Upon  these 
facts  the  Oourt  is  asked  to  decree  that  the  freight  money 
due  from  the  Ounard  Steamship  Oompany  is  charged 
with  a  lien  to  the  extent  of  the  libellant's  demand. 

It  is  unnecessary  to  notice  here  the  irregularities  of 
practice  which  this  case  discloses,  as  no  objection  has 
been  taken  to  the  mode  of  procedure.  Nor  is  it  ne- 
cessary to  deteroHine  whether  under  any  circumstances 
the  libellant  could  maintain  an  action  to  charge  the 
charter  money  payable  by  Easton  &  McMahon,  it  ap- 
pearing in  evidence  that  all  such  money  had  been  in 
^ood  faith  and  without  notice  paid  over  to  the  master 
before  the  commencement  of  the  suit.  And  in  respect 
to  the  liability  of  the  freight  money,  which,  at  the 
time  of  the  seizure  of  the  cargo,  was  due  by  the  Ounard 
steamship  Oompany  to  Easton  &  McMahon,  it  is  su£Bi- 
cient  to  say  that  the  libel  nowhere  seeks  to  charge 
that  fund.  The  cargo  was  indeed  seized,  but  the  action 
is  against  the  money  due  by  Easton  &  McMahon.  No 
other  freight  ier  mentioned  in  the  libel,  and  that  is  men- 
tioned as  the  fund  which  the  libellant  seeks  to  charge 


U  SOUTHERN  DISTRICT  6y  NEW  TORE, 

Hie  SdiooiMr  Brwn. 

with  a  lien.  Bat,  as  before  stated,  the  evidenoe  shows 
that  no  part  of  that  fond  remamed  unxudd  at  the  com* 
mencement  of  this  action. 

The  libeilant  must  therefore  fail  so  far  as  his  action 
relates  to  freight  moneys.  He  is  entitled  to  a  decree 
ikgainst  the  master,  by  default,  no  appearance  or  de- 
fence  having  been  interposed  by  him. 

For  libeilant,  A.  Nash. 

For  claimants,  Chodrieh  <b  Wheder. 


APRIL,  1872. 

THE   SOHOONEE  BEEEZE. 

Collision  in  East  Rivsr. — Insorutablb  Fault. 

Where  two  Bchoonere  oame  in  collision  in  the  East  river  in  the  daytime,  and  the 
Court,  on  considering  the  evidence,  was  anable  to  determine  in  what  way  the 
collision  was  caused ; 

ffeld,  That  the  case  was  one  of  inscrutable  fitiult,  and  that  the  libel  must  be  dis- 
missed. 

The  libeilant  in  a  collision  case  must  establish  fault  on  the  part  of  the  opposing 
yeseel  causing  the  collision,  or  he  can  recorer  nothing. 

Blatgheoed,  J.  This  libel  is  filed  by  the  owners  of 
the  schooner  David  Hazard  to  recover  for  the  damages 
sustained  by  them  in  consequence  of  a  collision  which 
took  place  between  that  vessel  and  the  schooner  Breeze, 
in  the  East  river,  between  New  York  and  Brooklyn, 
shortly  after  noon,  on  the  28th  of  October,  1868,  as  the 
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result  of  which  the  David  Hazard  was  sniik,  with  her 
cargo.  The  David  Hazard  had  come  around  the  Bat- 
tery, from  the  North  river,  aud  was  bound  to  the  Walla- 
bout.  The  Breeze  had  come  through  Buttermilk  chan- 
nel between  Governor's  Island  and  Brooklyn. 

The  story  of  the  libel  is,  that  the  David  Hazard  had 
turned  the  Battery  into  the  East  river ;  that  the  wind 
was  blowing  fresh  from  "the  westerly,"  and  about 
directly  up  the  East  river ;  that  it  was  the  first  quarter 
of  the  flood  tide ;  that  the  David  Hazard  had  set,  at  the 
time,  only  a  double-reefed  mainsail  and  a  jib,  and  her 
boom  was  off  to  port ;  that,  after  she  had  fairly  reached 
the  East  river,  the  Breeze  was  seen  astern,  and  on  a 
course  off  the  starboard  side  of  the  David  Hazard,  hav- 
ing a  jib,  foresail,  mainsail  and  main  gaff  topsail  set,  and 
her  booms  off  to  starboard,  sailing  at  a  much  greater 
rate  of  speed  than  the  David  Hazard,  and  bound  the 
same  way ;  that,  when  the  David  Hazard  had  reached  a 
point  off,  or  nearly  off,  pier  8,  East  river,  and  about  one- 
fourth  of  the  distance  from  the  Kew  York  shore  to  the 
Brooklyn  shore,  and  was  keeping  on  her  course,  under  a 
steady  helm,  she  was  overtaken  by  the  Breeze,  and  was 
passed  by  her  at  the  distance  of  about  one-half  of  the 
length  of  the  Breeze  off ;  and  that,  when  the  Breeze  had 
passed  partly  ahead  of,  and  beyond  the  David  Hazard, 
she- suddenly  changed  her  course  to  port,  and  across  the 
bows  of  the  David  Hazard,  and,  in  her  course,  struck 
the  bowsprit  of  the  David  Hazard  a  violent  blow,  break- 
ing off  the  bowsprit  and  splitting  her  open  forward,  so 
that  she  filled  and  sank.  The  libel  avers,  that  the  col- 
lision happened  by  the  carelessness  and  want  of  skill  of 
those  navigating  the  Breeze,  in,  among  other  things, 
carrying  too  much  canvas,  and  passing  in  such  close 
proximity  to  the  David  Hazard,  and  then  suddenly 
changing  her  course  and  attempting  to  cross  the  bows 
of  the  David  Hazard ;  that  the  David  Hazard  kept 
steadily  on  her  course;   and  that  the  change  of  the 
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course  of  the  Breeze  was  too  sudden  and  too  near  for 
those  on  board  of  the  David  Hazard  to  avoid  a  coUisioD. 
From  a  perusal  of  the  answer,  it  would  hardly  be 
supposed  that  it  was  attempting  to  describe  the  same 
collision  that  is  referred  to  in  the  libel.  It  alleges,  that, 
until  the  Breeze  reached  the  East  river,  (she  having  come 
from  Amboy,  New  Jersey),  the  wind  had  been  about 
west  by  north ;  that,  about  that  time,  a  slight  squall 
'Came  up  from  the  west ;  that,  as  the  Breeze  entered  the 
East  river,  on  the  Brooklyn  side,  a  fleet  of  vessels  was 
bound  up  the  river,  between  the  Breeze  and  the  New 
York  shore ;  that  her  master,  in  view  of  the  squall,  and 
of  his  having  an  errand  in  New  York,  concluded  to 
anchor  ;  that  the  Breeze  kept  on  her  course,  to  let  such 
fleet  get  out  of  her  way,  they  outsailing  her;  that, 
when  the  Breeze  was  about  opposite  the  foot  of  Wall 
street,  the  way  being  clear,  her  master,  in  order  to  lower 
his  sails  in  safety  and  come  to  anchor,  put  his  helm  down 
and  brought  the  vessel  around  into  the  wind,  and  low- 
ered all  his  sails  except  the  foresail,  and  headed  down 
the  river  and  towards  the  New  York  shore,  until  some 
distance  below  Wall  street,  when  he  put  his  helm  about 
amidships,  and  headed  about  on  to  the  New  Yprk  docks, 
and  prepared  to  anchor ;  that  the  Hazard  was  not  in 
sight ;iititil  some  time  after  the  Breeze  had  come  around, 
and  w^en  the  Breeze  was  preparing  to  anchor  ;  that  the 
Hazard  was  then  to  windward,  near  the  Battery  and 
heading  about  east,  the  course  of  the  Breeze  being,  at 
that  time,  about  northwest ;  that,  if  the  Hazard  had 
kept  on  her  course,  she  would  have  cleared  the  Breeze 
and  passed  astern ;  that,  instead  of  keeping  to  wind- 
ward, she  changed  her  course  and  headed  on  to  the 
Breeze ;  that,  when  this  was  discovered,  the  helm  of  the 
Breeze  had  been  placed  amidships,  and  her  foresail  had 
been  partially  lowered  preparatory  to  anchoring,  and  the 
Hazard  was  about  a  length  off;  that  the  master  of  the 
Breeze  immediately  put  his  helm  up,  but,  before  the  ves- 
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sel  answered  it,  the  bowsprit  of  the  Hazard  struck  the 
side  of  the  cabin  of  the  Breeze  about  twelve  feet  for- 
ward of  her  stern,  driving  the  cabin  forward,  breaking 
the  rail,  and  otherwise  seriously  injuring  the  Breeze ; 
that  the  force  of  the  blow  knocked  the  Breeze  around, 
so  that  she  payed  oif  on  the  other  stretch  :  and  that  the 
Hazard  then  slid  off  and  went  on  up  the  river  and  sank. 

The  mass  of  contradictory  and  incomprehensible 
evidence  in  this  case  is  such  as  to  make  it  impossible  to 
arrive  at  any  entirely  satisfactory  conclusion  as  to  the 
real  facts.  Some  points,  however,  are  well  established. 
The  marks  of  the  collision  left  on  the  Breeze  show  cer- 
tain things  both  affirmatively  and  negatively.  There 
was  a  break  on  her  port  rail,  about  twelve  feet  forward 
of  her  stern.  The  space  between  her  port  rail  and  the 
port  side  of  her  house  was  about  two  feet.  There  was  a 
dent  in  the  port  side  of  her  house,  made  by  the  end  of 
the  bowsprit  of  the  Hazard,  at  a  point  about  three  feet 
forward  of  the  place  where  the  port  rail  was  broken* 
The  blow  angled  forward  in  direction.  The  after  part  of 
the  dent  in  the  side  of  the  house  was  deeper  than  its 
forward  part.  The  house  was  shoved  forward  as  well 
as  to  starboard.  On  these  facts  the  claimants  insist, 
and  correctly,  that,  at  the  moment  of  the  blow,  there 
was  an  angle  of  34  degrees  between  the  forward  direc- 
tions of  the  two  vessels. 

The  theory  of  the  libel  is,  that  the  Breeze  outsailed 
and  overtook  the  Hazard,  and  passed  her,  being  to  the 
starboard,  and  then  suddenly  changed  her  coiirse  to  port, 
across  the  bows  of  the  Hazard,  and,  in  so  doing,  struck 
the  bowsprit  of  the  Hazard.  How  this  could  have  been, 
consistently  with  the  condition  of  the  marks  left  on  the 
Breeze,  and  with  the  results  of  the  blow  upon  her,  it  is 
impossible  to  imagine.  For  the  collision  to  have  oc- 
curred in  the  manner  set  forth  in  the  libel,  requires  that 
the  house  on  the  Breeze  should  have  been  shoved  astern 
instead  of  forward.    I  deem  it  impossible  that  the  col- 
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lision  could  have  occurred  by  the  passage  of  the  Breeze 
across  the  bows  of  the  Hazard,  as  claimed  in  the  libel. 

On  the  other  hand,  according  to  the  answer,  when 
the  Breeze  was  heading  northwest  and  the  Hazard  was 
heading  east,  so  that,  if  the  Hazard  had  struck  tbe 
Breeze,  in  their  then  respective  courses,  the  direction  of 
the  blow  would  have  angled  aft  on  the  Breeze  45  degrees, 
the  Hazard  changed  her  course  seven  points,  passing  by 
the  Breeze,  and  making  a  turn,  so  that  she  approached 
the  Breeze  from  aft,   and  the  direction  of  the  blow 
:angled  forward  on  the  Breeze  34  degrees.    If,  as  the 
answer  claims,  the  Breeze  remained  heading  northwest, 
this  would  make  the  Hazard,  at  the  time  of  the  blow, 
head  north  by  east.    If  the  Breeze,  heading  northwest, 
^was  in  the  wind,  then  the  Hazard,  which,  when  heading 
•east,  was  sailing  with  the  wind  four  points  abaft  her 
ibeam,  on  her  port  side,  and  had,  according  to  the  evi- 
dence, her  boom  oflf  to  port,  must  have  come  around 
seven  points  towards  the  wind,  and  to  within  five  i>oints 
of  the  wind— an  operation  which  would  certainly  have 
caused  her  boom  to  gybe  over  to  starboard,  which,  on 
the  proof,  it  never  did.    Moreover,  the  story  of  the  an- 
swer makes  the  Hazard  go  through  the  most  extraordi- 
nary manoeuvre,  of  leaving  her  i^roper  course,  which 
was  east,  and  turning  seven  points  towards  the  wind 
and  towards  the  Breeze,  apparently  for  the  sole  purpose 
of  hitting  the  Breeze.    It  is  impossible  to  believe  that 
the    collision    occurred  in  the   manner   stated  in  the 
answer. 

Yet  the  collision  did  occur.  It  happened  in  broad 
daylight,  when  there  was  no  reason  why  each  vessel 
should  not  have  seen  the  movements  of  the  other,  and 
when  there  were  no  circumstances  to  make  the  case  one 
of  inevitable  accident,  and  when  the  collision  must 
have  been  caused  by  fault  on  the  part  of  both  vessels  or 
of  one  of  them.  I  cannot  determine,  from  the  proofs, 
whether  there  was  fault  in  both  vessels  or  in  only  one  of 
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them,  or  what  specific  fault  there  was  on  the  part  of 
either.  Certain  it  is,  that  the  libellants  have  failed,  by 
satisfactory  evidence,  to  maintain  the  account  of  the 
occurrence  given  in  the  libel,  and  to  show  that  the  col- 
lision happened  through  any  fault  on  the  part  of  the 
Breeze. 

I  am  free  to  say  that  the  case  is  one,  in  my  opinion, 
of  iuscrutable  fault.  In  that  view  the  point  has  not 
escaped  attention,  although  not  discussed  by  counsel, 
that  the  libellants  may  urge,  on  the  strength  of  certain 
observations  in  text  writers  and  in  reported  cases,  that 
the  damages  sustained  by  the  vessels  ought  to  be  equally 
divided  between  them.  I  have  examined  the  authorities 
on  the  subject.  The  question  is  not  settled' for  this 
Court,  and  I  am  free  to  adopt  what  I  believe  to  be  the 
proper  rule,  namely,  that,  where  the  libellant  does  not 
establish  fault  in  the  vessel  sued,  such  vessel  must  be 
allowed  to  depart  from  Court  without  being  mulcted  in 
any  amount,  no  matter  whether  the  Court  concludes 
that  the  collision  was  the  result  of  inevitable  accident, 
or  of  some  fault  that  is  inscrutable  ;  and  that  it  is  only 
where  the  vessel  sued  is  affirmatively  and  specifically 
held  to  be  in  fault,  either  solely  or  jointly  with  some 
other  vessel,  that  she  can  be  condemned  in  any  dam- 
ages. I  cannot  yield  assent  to  the  proposition,  that  a 
party  can  bring  another  into  Court,  and,  without  estab- 
lishing against  him  the  cause  of  action  alleged,  depart 
with  a  portion,  at  least,  of  the  fruits  of  a  successful  liti- 
gation. I  forbear  to  discuss  this  question  at  length,  or 
to  cite  the  authorities  on  the  subject. 

The  libel  must  be  dismissed,  but,  under  the  peculiar 
circumstances  of  the  case,  I  shall  impose  no  costs  on 
the  libellants. 

Beebej  Danohue  <&  Cooke,  for  the  libellants. 


C.  H.  Woodruff,  for  the  claimants. 
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IN  THE  MATTER  OP  HENEY  MAETIN,  A 

BANKEUPT. 

Erroneous  Adjudication  of  Bankruptcy. — Copartnership. 

On  the  petition  and  schedaleB  of  one  member  of  a  copartnership,  an  adjudication 
of  bankruptcy  of  the  firm  was  made.  It  appeared  that  neither  of  the  other 
members  of  the  firm  had  consented  to  the  adjndication  of  bankmptcy,  and  that 
they  had  no  place  of  bnsiness  within,  and  resided  ont  of,  the  District  where  the 
petition  was  filed : 

HM,  That  the  adjudication  as  to  the  other  members  of  the  firm  was  erroneous,  a» 
the  Coart  was  without  jurisdiction  as  against  them,  and  that  as  to  them  such 
adjudication  must  be  Tacated,  but  should  be  allowed  to  stand  as  to  the  petition- 
ing member. 

Ok  the  16th  of  March,  1872,  on  the  petition  and  sched* 
nles  of  Henry  Martin,  a  member  of  the  firm  of  Martin^ 
Yanghan  &  Co.,  the  adjudication  of  bankruptcy  of  said 
firm  was  signed  by  the  register  to  whom  the  case  was 
referred,  under  a  misapprehension  of  the  facts  as  to 
Yaughan  and  Montgomery,  the  other  members  of  the 
firm.  On  a  subsequent  examination  of  the  petition  and 
schedules,  it  appeared  that  there  was  no  evidence  that 
either  Yaughan  or  Montgomery  had  consented  to  the 
adjudication  of  bankruptcy  of  the  firm ;  that  they  had  no 
place  of  business  in  the  District,  and  resided  out  of  the 
District ;  and  that  the  debts  were  all  contracted  prior  to 
January  1st,  1869.  The  register  thereupon,  on  the  same 
day,  of  his  own  motion,  made  an  order  setting  aside  the 
said  adjudication,  without  notice  to  the  attorney  for  the 
petitioner,  and,  on  March  18th,  the  following  Monday, 
made  an  adjudication  of  bankruptcy  of  said  Henry  Mar- 
tin individually. 

The  petitioner  thereupon  moved  that  the  order  set- 
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ting  aside  the  adjudication  of  March  16th,  and  the  adju- 
dication of  March  18th,  be  vacated.  The  register  certi- 
fied the  above  facts  to  the  Gourt,  with  his  opinion  that 
the  adjudication  of  the  firm  of  Martin,  Yaugljan  &  Oo. 
was  erroneous,  and  that  Yaughan  and  Montgomery  were 
entitled  to  be  heard  before  being  adjudged  bankrupts. 

Blatghfobd,  J.  The  adjudication  of  March  16th, 
1872,  as  to  Yaughan  and  Montgomery,  was  erroneous,  as 
the  Court  was  without  jurisdiction  as  to  them.  I  direct 
an  order  to  be  entered  vacating  such  adjudication  as  to 
them,  but  allowing  it  to  stand  as  to  Martin  alone.  In 
order  to  prevent  any  possible  embarrassment,  the  order 
had  better  provide  that  the  register's  order  setting  aside 
the  adjudication  of  March  16th  be  vacated,  and  that  the 
adjudication  of  March  18th  be  vacated. 


APRIL,  1872. 

JOHN   SEDGWICK,   ASSIGNEE,   &o.,  v.  THOMAS 

T.  SHEFFIELD. 

Patmbnt  of  Debt  bt  Insolvent. — Reasonable  Cause  to  Believe 

IN   iNSOLVENCr. 

P.  k  Co.,  being  msolvent  and  knowing  tbieir  condition,  witliin  fonr  months  before 
the  filing  of  a  petition  in  bankruptcy  against  them,  paid,  through  their  recog- 
iiized  and  authorized  agent,  to  S.,  |4,600,  being  a  debt  due  to  S.,  aud  payable 
on  caU.  The  assignee  in  bankruptcy  of  P.  A.  Co.  brought  an  action  at  law  to 
recover  back  the  money: 

£eld.  That,  this  payment  having  been  made  in  the  ordinary  course  of  business, 
under  proper  general  authority,  and  not  prevented  or  repudiated  by  P.  A  Co., 
they  being  in  the  habit  of  having  these  payments  made  through  these  agencies, 
to  individuals  occupying  the  position  of  S.,  the  only  question  for  the  jury  was, 
whether  S.,  in  receiving  this  payment,  had  reasonable  cause  to  believe  that  P.  A 
<yo,  were  insolvent  at  the  time,  and  had  reasonable  cause  to  believe  that  this 
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payment  to  him  was  made  with  a  yiew  that  he  ihoiild  have  a  preference  in  re- 
spect to  this  $4,600 ; 

That,  the  payment  haying  heen  made  in  the  estahltshment  of  P.  A  Co.,  out  of  the 
money  of,  and  hy  the  recognized  agent  of,  P.  A  Co.,  they  being  ineolyent  and 
not  stopping  the  making  of  the  payment,  and  the  payment  haying  had  the  effect 
to  produce  a  preference  in  fovor  of  S.,  the  jury  were  bontad  to  conclude,  under 
the  law,  that  the  payment  was  made  by  P.  A  Co.  with  a  yiew  to  giye  a  prefer- 
ence ;  I 

That  if  S.,  at  the  time  he  receiyed  this  payment,  had  reasonable  cause  to  belieye 
that  the  firm  of  P.  A  Co.  was  then  in  such  a  condition  that  it  was  about  to  stop 
payment  of  its  debts,  for  want  of  money  with  which  to  pay  them  as  they  ma- 
tured, in  the  ordinary  course  of  budness,  then  he  had  reasonable  cause  to  belieye 
that  the  firm  was  insolyent,  in  the  sense  of  the  bankruptcy  Act,  eyen  though  it 
had  not  actually  stopped  payment  of  its  maturing  obligations. 

Judge  Blatchford's  Chabge.  —  ChnUemen  of  the 
Jury:  The  general  nature  of  this  suit  you  have  learned 
during  its  progress.  It  is  true,  as  stated  by  the  counsel 
in  summing  up  this  case  to  you,  that  this  is  the  first 
case  under  the  35th  section  of  the  bankruptcy  Act  which 
has  been  brought  in  this  Court  before  a  jury.  Large 
numbers  of  suits,  brought  to  set  aside  preferences,  have 
been  prosecuted  and  adjudicated  in  this  Court,  sitting  in 
equity,  without  a  jury,  where  there  was  a  prayer  in  the 
bill  that  the  Court  would  decree  that  mortgages  given 
by  way  of  preference,  assignments  given  by  way  of  pref- 
erence, judgments  recovered  and  executions  issued  by 
way  of  preference,  papers  and  documents  conferring  an 
apparent  title  on  the  person  receiving  the  preference,  be 
set  aside  and  declared  null  and  void— a  species  of  relief 
which  gives  to  the  Court,  sitting  in  equity,  without  a 
jury,  jurisdiction.  Some  of  these  suits  have  been  de- 
termined  m  fevor  of  the  party  seeking  to  set  aside  the 
preference  Others  have  been  determined  in  favor  of 
the  defendants.  But,  in  this  case,  nothing  took  place 
^ftoZrl^'  *;  "^^  impeached,  but  the  naked  payment 

mortgage,  deed,  conv;^^^^^^^^^ 

other  instrument.    Therefore  th5!?  •.  u'  J"d«^«^*>   ^^ 

i-nereiore,  this  suit  haa  been  brought 
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as  a  snit  at  law,  which,  under  the  Constitution  of  the 
United  States,  requires  a  trial  by  jury ;  and  it  is  for  you,, 
gentlemen,  on  the  facts  in  this  case,  as  you  shall  under- 
stand those  facts  from  the  evidence,  under  the  law  and 
the  interpretation  of  the  statute  as  it  shall  be  given  to 
you  by  the  Court,  to  give  your  verdict  in  this  case  either- 
for  the  plaintiff  or  the  defendant. 

This  bankruptcy  Act,  which,  from  the  length  of  time 
it  has  remained  upon  the  statute-book,  now  some  five 
years,  must  be  assumed  to  have  met  the  general  appro- 
bation of  the  community,  it  having  stood  longer  than 
auy  other  bankruptcy  Act,  of  which  this  is  the  third, 
that  we  have  had  in  the  history  of  our  Government — this 
bankruptcy  Act  has,,  for  its  main  object,  to  distribute 
the  property  of  the  persons  specified  in  it  as  liable  to  its 
provisions,  equally  among  all  their  creditors,  without 
preference  to  any  of  them  ;  and  the  system  laid  down  in 
this  Act,  and  applied  in  its  administration  by  the  Courta 
administering  it,  is  in  marked  contrast  to  what  was  the 
privilege  of  debtors  and  the  rights  of  creditors,  at  least 
in  the  State  of  New  York,  prior  to  the  passage  of  this 
Act.     The  principle  of  the  Act  proceeds  upon  a  high 
policy,  considered  to  be  a  benefit  to  the  commercial  and 
trading  community.     Before  the  passage  of  this  Act, 
aoy  individual  finding  himself  about  to  suspend  pay- 
ment, or  to  fail  (as  the  ordinary  expression  is),  or  to  be 
in  a  condition  in  which  he  was  unable  to  pay  all  his 
creditors  in  full,  dollar  for  dollar,  could,  subject  to  cer- 
tain immaterial  restrictions,  exercise  a  choice  and  prefer- 
ence among  his  creditors,  could  devote  his  entire  assets 
to  pay  in  full  such  hona  fide  creditors  as  he  chose  to 
select,  to  the  entire  exclusion  of  others.    That  privilege 
18  cut  up  by  the  roots  by  this  bankruptcy  Act,  and  it  is 
the  intention  of  the  Act  to  produce  that  change,  while, 
at  the  same  time,  it  does  not  at  all  interfere  with  the 
ordinary  pursuits  of  business.    It  is  designed  to  protect 
creditors.    It  does  not  at  all  deal  with  that  class  of  the 
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community  who  transact  their  commercial  business  for 
cash,  who,  when  they  sell  and  deliver  their  goods,  re- 
ceive the  money  for  them,-  or  who,  when  they  purchase 
their  goods,  pay  the  money  for  them ;  but  it  deals  with 
those  commercial  transactions,  and  with  those  individu- 
als engaged  in  commercial  transactions,  where  there  is  a 
passage  of  property  from  one  to  another,  without,  at  the 
same  time,  an  extinguishment  and  liquidation,  entire 
and  final,  of  the  consideration  for  that  property,  where 
the  business  is  done  on  credit.  The  principle  upon 
which  it  proceeds  is,  that  while  it  does  not  interfere  with 
the  ordinary  operations  of  business,  while  an  individual 
can,  if  he  will  contract  a  debt,  and  not  deal  upon  cash 
principles,  protect  himself  by  asking  and  demanding 
security  at  the  time,  and  while  the  Act  protects  all  such 
transactions  made  in  good  faith,  and  for  a  present  con- 
sideration, it  says  to  creditors :  **  If  you  deal  upon  credit 
solely,  without  security,  you  shall  all  stand  upon  an 
equal  footing,  and  it  shall  not  be  within  the  power  of 
your  debtor,  when  he  is  insolvent,  to  make  a  preference 
among  you.  You  are  free  entirely,  as  creditors,  not  to 
give  credit  without  getting  security  at  the  time.  That 
privilege  is  open  to  you.  Exercise  it  fully  for  a  present 
consideration;  or,  if  you  have  allowed  a  debt  to  be- 
come due  to  you,  or  to  become  contracted  to  you,  obtain 
your  security  at  a  time  when  there  is  no  possible  chance 
of  there  being  a  violation  of  the  bankruptcy  law.  But, 
if  you  will  enter  the  domain  of  a  simple  creditor,  the 
law  sets  before  you,  in  plain  language,  that  you  are  not 
thereafter,  under  certain  specified  circumstances,  to  ob- 
tain a  preference,  having  waived  your  privilege,  when 
you  contracted  your  debt,  of  then  and  there  obtaining 
the  security  which  you  might  have  obtained,  but  which 
you  voluntarily  relinquished,  contracting  your  debt  as  a 
general  creditor."  The  principle  upon  which  the  statute 
rests  is  manifest.  It  is,  that  any  one  of  you,  seeing  a 
person   apparently   in   prosperous   circumstances,   and 
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trnsting  him  upon  what  you  see  ostensibly  to  be  his  con- 
dition and  his  property,  shall  not  some  day  suddenly 
find  that  you  have  been  relying  on  a  broken  reed,  that 
he  has  suspended  payment  and  failed,  and  that  you  are 
to  receive  nothing,  but  that  everything  is  given  to  cer- 
tain preferred  and  favored  creditors.  The  object  under- 
lying this  legislation  in  the  bankruptcy  Act  is,  that  men 
shall  not  be  exposed  to  the  temptation  of  trading  when 
they  have  no  business  to  trade,  when  they  are  really 
insolvent,  by  borrowing  money  from  individuals  whom 
they  can  confidentially  protect  and  prefer,  and  going 
into  the  market  with  such  money,  and  using  it  to  obtain 
credit  for  large  purchases  in  dealing  with  their  ordinary 
creditors  in  the  business  of  trade,  and,  in  the  end,  com- 
mitting what  amounts  to  a  fraud  under  the  circumstances 
of  the  case.  This  policy,  introduced  into  the  bankruptcy 
law,  is  founded  upon  the  principles  I  have  mentioned, 
and  is  regarded  as  wise  and  beneficial,  compared  with 
the  former  system. 

It  is  not  every  transaction  by  a  person  insolvent,  or 
in  contemplation  of  insolvency,  that  is  condemned  by 
the  bankruptcy  Act.  It  is  limited  in  its  scope ;  and  it 
has  been  interpreted,  in  all  the  particulars  in  which  it 
comes  under  consideration  in  this  case,  by  decisions 
which  I  shall  cite  to  you.  The  provision  of  the  law 
(§  35),  under  which  this  case  arises,  is  a  very  plain  one : 
**If  any  person  being  insolvent,  or  in  contemplation  of 
insolvency,  within  four  months  *  before  the  filing  of  the 
petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  under  any  liability  for  him,  procures  any 
part  of  his  property  to  be  attached,  sequestered,  or 
seized  on  execution,  or  makes  any  payment,  pledge,  as- 
signment,  transfer,  or  conveyance  of  any  part  of  his 

*By  the  amendment  to  the  bankruptcy  Act,  passed  June  22d,  1874,  this  time 
ia  dumged  to  two  months,  in  cases  of  involuntary  bankruptcy. 
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property,  either  directly  or  indirectly,  absolutely  or  con- 
ditionally, the  person  receiving  such  payment,  pledge, 
assignment,  transfer,  or  conveyance,  or  to  be  benefited 
thereby,  or  by  such  attachment,  having  reasonable  cause 
to  believe  such  person  is  insolvent,  and  that  such  attach- 
ment, payment,  pledge,  assignment,  or  conveyance  is 
made  in  fraud  of  the  provisions  of  this  Act,  the  same 
shall  be  void,  and  the  assignee  may  recover  the  property, 
or  the  value  of  it,  from  the  person  so  receiving  it,  or  so 
to  be  benefited."  There  are  certain  facts  in  this  case 
which  are  not  contested,  and  which  are  to  be  taken  as 
true.  One  is,  that  this  transaction  between  the  house 
of  James  K.  Place  &  Co.  and  Thomas  T.  ShefSeld  did 
take  place  on  the  19th  of  [November,  1867,  and  that  that 
was  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy  in  this  case.  It  is  also  conceded,  in  this 
case,  that  James  K.  Place  &  Co.  were,  at  that  date,  the 
19th  of  November,  1867,  insolvent,  in  the  sense  of  this 
law.  Further,  it  is  not  in  dispute  that  Mr.  Sheffield 
was  a  creditor,  and,  as  appears  from  the  evidence,  a  hona 
fide  creditor,  of  the  house  of  James  K.  Place  &  Co. 
Wliether  he  was  a  creditor  to  this  amount  of  $4,500  be- 
cause of  money  which  he  had  loaned  to  them,  or  de- 
posited with  them,  or  whether  he  was  a  creditor  because 
of  salary  earned  and  not  paid  to  him,  makes  no  differ- 
ence. The  debt  is  of  the  same  character,  under  the  law, 
in  either  case.  Except  as  against  the  bankruptcy  law,  it 
is  not  disputed  that  the  payment  of  this  $4,500  to  the 
defendant  was  a  legitimate  payment,  a  payment  such  as 
one  man  in  law  and  in  morals  would  be  obliged  to  make 
to  another.  Nor  is  it  claimed  that  the  payment  was  one 
which,  but  for  the  bankruptcy  law,  was  not  a  proper 
payment  to  be  made  at  the  time  it  was  made,  with  refer- 
ence to  the  maturity  of  the  debt.  In  other  words,  it 
was  not  a  payment  in  anticipation,  which  Mr.  Shef- 
field had  no  right  at  the  time  to  call  upon  James  K. 
Place  &  Co.  to  make,  because  it  was,  as  appears  from 
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the  evidence,  a  debt  payable  whenever  Mr.  Sheffield 
sbonld  call  for  it.  These  are  matters  which  are  not  con- 
tested. This  case,  then,  so  far  as  respects  points  liti- 
gated in  it,  comes  down  simply  to  this,  which  is  the 
only  question,  under  the  law,  which  you  have  to  con- 
sider— whether  Mr.  Sheffield,  receiving  this  14,500,  had 
reasonable  cause  to  believe  that  James  K.  Place  &  Co. 
were  insolvent  on  the  19th  of  November,  1867,  and 
reasonable  cause  to  J)elieve  that  this  payment  ito  him 
was  made  with  a  view  that  he  should  have  a  preference 
in  respect  to  this  $4,500,  and  obtain  this  14,500,  dollar 
for  dollar,  in  full,  as  against  other  creditors  of  the  firm 
of  James  K.  Place  &  Co.,  who  should  receive  less  than 
dollar  for  dollar.  I  say  that  that  is  the  only  question 
for  your  consideration,  for  the  reason  that,  under  the 
law,  as  interpreted  by  the  decisions  which  I  have  men- 
tioned, if,  in  this  case,  this  $4,500  was  paid  to  Mr. 
Sheffield,  and  received  by  him  from  the  recognized, 
proper,  official,  and  authoritative  representative  of  James 
K.  Place  &  Co.,  it  is  of  no  consequence  whether  James 
E.  Place  or  James  D.  Sparkman  knew  that  this  money 
had  been  loaned  to  the  firm  by  Mr.  Sheffield  (if  that 
was  the  nature  of  the  debt),  and  it  is  of  no  conse- 
quence whether  James  K.  Place  or  James  D.  Spark- 
man,  individually,  knew  that  Mr.  Morgan,  or  any  one 
else,  having  authority  to  make  payments  generally 
for  the  firm,  had  paid  this  particular  $4,500  to  Mr. 
Sheffield,  and  it  is  of  no  consequence  whether  or 
not  James  E.  Place  or  James  D.  Sparkman  had  any 
idea,  or  motive,  or  notion,  or  individual  purpose,  in  re- 
spect to  this  payment.  If  the  payment  was  made  in  the 
ordinary  course  of  business,  under  proper,  general,  au- 
thority, and  was  not  repudiated  by  James  E.  Place  & 
Co.,  and  if  James  E.  Place  &  Co.  were,  at  the  time, 
insolvent,  they  being  held  by  the  law  to  know  their 
own  condition,  unless  there  is  some  evidence  to  show 
that  they  did  not  know  it,  and  had  good  reason  for  not 


28  SOUTHERN  DISTRICT  OF  ITEW  YORK, 

Sedgwick  v.  Sheffield. 

knowing  it,  and  if  they,  being  in  the  habit  of  having 
these  payments  made  through  these  agencies,  to  individ- 
uals occupying  the  position  of  Mr.  ShefBeld,  did  not  act 
in  such  manner  as  to  stop  and  prevent  the  payment,  the 
payment  was,  under  the  law,  made  with  the  intent,  on 
the  part  of  James  K.  Place  &  Co.,  to  produce  all  the 
-consequences  which  the  payment,  under  the  circum- 
stances, would  naturally  and  properly  produce.  And  if, 
under  the  circumstances,  not  being  prevented  by  James 
K.  Place  &  Oo.,  who  had  the  power  to  prevent  it,  and 
who,  knowing  their  coudition,  were  bound  to  interpose 
to  prevent  it,  that  payment,  in  their  then  condition, 
had  the  effect  to  produce  the  preference,  then,  in  judg- 
ment of  law,  the  inevitable  conclusion  is,  that  James  K. 
Place  &  Go.  made  the  payment  with  a  view  to  give  a 
preference,  and  on  that  branch  of  the  case  there  is  no 
<luestion  of  fact  for  the  consideration  of  the  jury.  Be- 
cause, if,  as  is  undisputed  in  this  case,  the  payment  was 
made  in  the  establishment  of  James  K.  Place  &  Co.,  out 
of  the  money  of  James  K.  Place  &  Co.,  by  the  recog- 
nized agents  of  James  K.  Place  &  Go.,  at  a  time  when 
James  K.  Place  &  Go.  were  insolvent,  and  if  James  K. 
Place  &  Go.  did  not  stop  the  making  of  the  payment, 
and  if  the  payment  has  had  the  effect  to  produce  a  pref- 
erence in  favor  of  Mr.  Sheffield,  then  the  jury  are  bound 
to  conclude,  under  the  law,  that  the  payment  was  made 
by  James  K.  Place  &  Go.  with  a  view  to  give  a  prefer- 
ence. Such  is  the  law,  as  settled  by  the  highest  tribunal 
in  this  land,  and  by  all  the  authorities  that  have  inter- 
preted this  statute.  Therefore  it  is,  that  I  say  that 
the  only  question  of  fact  for  your  consideration  is, 
whether  Mr.  Sheffield  had  reasonable  cause  to  believe,* 
at  the  time  he  received  this  $4,500,  that  James  K.  Place 
&  Go.  were  insolvent,  and  that  this  payment  was  made 

*  By  the  amendment  to  the  bankruptcy  Act,  passed  Jane  22d,  1874,  there 
omet  be  knovlUdge  that  the  payment,  <&c.,  is  made  in  fraud  of  the  Act,  and  reason- 
4ible  cause  to  believe  that  the  party  is  insolyent. 
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in  fraud  of  the  Act — in  other  words,  that  this  payment 
would  give  him  the  preference,  provided  you  find  that  it 
has  given  him  the  preference. 

In  order  that  there  may  be  no  mistake  in  regard  to 
this  matter,  I  shall  say  what  I  have  to  say  on  the  subject 
in  the  very  language  of  the  Supreme  Court  of  the  United 
States,  on  such  points  as  are  involved  in  the  question 
which  is  the  only  question  for  your  consideration.     In 
Toof  V.  Martin  (13  WaMncey  46),  the  Supreme  Court  in- 
terprets the  first  clause  of  the  35th  section  in  this  way : 
^'  That  clause  was  intended  to  defeat  preferences  to  a 
creditor  made  by  a  debtor  when  insolvent  or  in  contem- 
plation of  insolvency.    It  declares  that  any  payment  or 
transfer  of  his  property,  made  by  him  whilst  in  that  con- 
dition, within  four  months  previous  to  the  filing  of  his 
petition,  with  a  view  to  give  a  preference  to  a  creditor, 
shall  be  void,  if  the  creditor  has,  at  the  time,  reasonable 
cause  to  believe  him  to  be  insolvent,  and  that  the  pay- 
ment or  transfer  was  made  in  fraud  of  the  provisions  of 
the  bankrupt  Act ;  and  it  authorizes,  in  such  cases,  the 
assignee  to  recover  the  property  or  its  value  from  the 
party  who  receives  it.    *    *    *    The  counsel  for  the  ap- 
pellants have  presented  an  elaborate  argument  to  show 
that  inability  to  pay  one's  debts  at  the  time  they  fall 
dne,  in  moitey^  does  not  constitute  insolvency,  within  the 
provisions  of  the  bankrupt  Act.      The    argument   is 
especially  addressed  to  language  used  by  the  District 
Judge,    *     *     *    to  the  effect,  that,  at  the  time  the 
transfers  were  made,"  the  transferees  **  did  not  believe 
the  bankrupts  were  able  to  pay  their  debts,  in  money, 
bat  were  able  to  do  so  on  a  fair  market  yaluation  of 
their  property  and  assets.    The  District  Judge  held  that 
this  was  a  direct  confession  of  a  fact  which  in  law  consti- 
tutes insolvency,"  that  is,  an  inability  to  pay  debts,  as 
they  mature,  in  money,  although,  on  a  fair  market  valu- 
ation of  their  property  and  assets  on  one  side,  and  their 
debts  on  the  other,  they  were  able  to  pay,  "  and  observed. 
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that,  if  the  baokrapts  coald  not  pay  their  debts  m  the 
ordinary  conrse  of  business,  that  is,  in  money,  as  they 
fell  due,  they  were  insolvent."  The  term  insolvent, 
when  applied  to  traders  and  merchants,  in  the  bankruptcy 
Act,  is  used  to  express  inability  to  pay  debts  as  they 
become  due  in  the  ordinary  course  of  business.  In  such 
sense  the  term  is  used  when  merchants  and  traders  are 
said  to  be  insolvent,  and  that  is  the  sense  intended  by 
the  bankruptcy  Act.  In  the  present  case  it  is  not  dis- 
puted that  James  K.  Place  &  Co.  were  merchants  and 
traders,  within  the  sense  of  this  rule. 

Upon  the  subject  in  respect  to  which  I  have  already 
made  some  observations  to  you,  the  Supreme  Court,  in 
the  same  case,  says:  ''It  is  a  gei^ral  principle,  that 
every  one  must  be  presumed  to  intend  the  necessary 
consequences  of  his  acts.  The  transfer  in  any  case,  by 
a  debtor,  of  a  large  portion  of  his  property,  while  he 
is  insolvent,  to  one  creditor,  without  making  provis- 
ion for  an  equal  distribution  of  its  proceeds  to  all  his 
creditors,  necessarily  operates  as  a  preference  to  him, 
and  must  be  taken  as  conclusive  evidence  that  a  prefer- 
ence was  intended,  unless  the  debtor  can  show  that  he 
was  at  the  time  ignorant  of  his  insolvency,  and  that  his 
affairs  were  such  that  he  could  reasonably  expect  to  pay 
all  his  debts.  The  burden  of  proof  is  upon  him,  in  such 
case,  and  not  upon  the  assignee  or  contestant  in  bank- 
ruptcy." That  was  a  case  where  a  suit  was  brought  by 
the  assignee  in  bankruptcy  against  the  party  who  had 
received  a  preference,  and  it  is  in  respect  to  a  suit  of 
that  kind  that  this  language  is  used. 

The  observations  I  have  cited  apply  to  that  part  of 
the  case  which  concerns  the  insolvent  condition  of 
James  K.  Place  &  Co.,  and  the  view  with  which  this 
payment,  if  it  operated  as  a  preference,  on  the  evidence, 
was  made  by  them— a  branch  of  the  case  in  which  the 
Court  instructs  you  there  is  no  question  of  fact  for  you 
to  pass  upon. 
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We  now  come  to  the  part  of  the  case  upon  which  a 
question  of  fact  arises  for  your  consideration — whether 
Mr.  Sheffield,  at  the  time  he  received  this  $4,500,  had 
reasonable  cause  to  believe  that  the  bankrupts  were 
insolvent,  and  that  a  fraud  on  the  Act  was  intended. 
On  that  subject,  the  Supreme  Court,  in  the  same  case, 
uses  this  language  :  '*  The  statute,  to  defeat  the  convey- 
ance, does  not  require  that  the  creditors  should  have 
had  absolute  knowledge  on  the  point"  of  insolvency  of 
their  debtors,  "  nor  even  that  they  should,  in  fact,  have 
had  any  belief  on  the  subject.  It  only  requires  that  they 
should  have  had  reasonable  cause  to  believe  that  such  was 
the  fact."  The  minds  of  individuals  are  differently  consti- 
tated.  Some  persons  arrive  at  their  belief  on  very  slight 
grounds ;  others  hesitate  and  doubt  on  every  subject. 
The  belief  of  individuals,  under  the  weakness  of  human 
nature,  is  very  apt  to  be  influenced  by  their  desires.  The 
bankruptcy  Act  takes  the  question  entirely  out  of  any 
such  domain.  It  does  not  say  that  the  creditor  must  have 
believed  that  the  debtor  was  insolvent.  It  says,  **  having 
reasonable  cause  to  believe."  It  is  for  twelve  independ- 
ent jurymen  to  say,  it  is  for  an  independent  Court,  in  a 
suit  in  equity,  to  say,  not  whether  the  creditor  believed, 
in  point  of  fact,  but  whether  he  had  reasonable  cause  to 
believe.  Did  he  shut  his  eyes  ?  Did  he  shut  his  ears  ? 
Did  he  persistently  ajad  wilfully  refuse  to  believe,  when 
he  had  reasonable  cause  to  believe?  Were  there  such 
things  before  him  that  an  indifferent  person,  judging  of 
the  matter,  would  say:  ** You  had  reasonable  cause  to 
believe  this  thing ;  you  ought  to  have  believed  it;  you 
shut  your  eyes  to  it ;  you  shut  your  ears  to  it."  The 
matter  is  not  referred  to  the  actual  belief  of  the 
creditor,  depending  upon  his  strength  or  weakness  of 
mind,  upon  his  actual  capacity  for  judging,  in  view  of 
his  interest ;  but  the  test  is,  reasonable  cause  to  believe, 
judged  of  by  the  ordinary  operations  of  the  human 
mind,  as  a  jury  or  a  Court  shall,  in  view  of  the  transac- 
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tion,  detennine  whether  the  man  had  or  had  not  reason- 
able caose  to  believe.  On  that  subject  the  Supreme 
Court  says,  in  the  same  case:  *' Seasonable  cause  they 
must  be  considered  to  have  had,  when  such  a  state  of 
facts  was  brought  to  their  notice,  in  respect  to  the  affairs 
and  pecuniary  condition  of  the  bankrupts,  as  would  have 
led  prudent  business  men  to  the  conclusion,  that  they 
could  not  meet  their  obligations,  as  they  matured,  in  the 
ordinary  course  of  business."  The  Supreme  Court  cites, 
with  approbation,  on  this  subject,  the  case  of  Scammonr. 
Cole  (5  Nat.  Bank.  Beg.  267,)  an  equity  suit,  which  came 
before  one  of  the  judges  of  the  Supreme  Court  of  the 
United  States,  Mr.  Justice  Clifford,  in  the  Circuit  Court  in 
Maine,  where  he  makes  some  very  clear  observations  on 
this  i^ubject.  The  Supreme  Court  goes  on  to  say,  that  the 
Act  of  Congress  was  designed  to  secure  an  equal  distribu- 
tion of  the  property  of  an  insolvent  debtor  among  his 
creditors ;  and  that  any  transfer  by  an  insolvent  debtor, 
made  with  a  view  to  secure  his  property,  or  any  part  of 
it,  to  one  creditor,  and  thus  prevent  an  equal  distribution 
thereof  among  all  his  creditors,  is  a  transfer  in  fraud 
of  the  bankruptcy  Act. 

It  is  for  you  to  say,  upon  the  principles  stated  to  you^ 
whether  Mr.  Sheffield,  at  the  time  he  received  this 
14,500,  on  the  19  th  of  November,  1867,  in  view  of  what, 
according  to  the  ^evidence  in  this  case  (because  you  are 
to  be  confined  to  that  strictly),  had  been  communicated 
to  him  in  reference  to  the  condition  of  the  firm  of  James 
K.  Place  &  Co.,  had  reasonable  cause  to  believe  that  it 
was  then  insolvent,  that  it  was  in  such  a  condition  that  it 
was  about  to  stop  payment  of  its  debts  for  want  of 
money  with  which  to  pay  them  as  they  matured  in  the 
ordinary  course  of  business.  If  he  had  reasonable  cause 
to  believe  that,  then  he  had  reasonable  cause  to  believe 
that  it  was  insolvent  in  the  sense  of  the  bankruptcy  Act. 
Even  though  it  had  not  actually  stopped  the  payment  of 
it«  maturing  obligations,  he  had  reasonable  cause  to  be- 
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lieve  that  it  was  insolvent  if  he  had  reasonable  cause  to 
believe  that  it  was  in  such  a  condition  that  the  gate 
must  be  shut  down  for  want  of  means  to  pay,  as  they 
matured,  its  accruing  obligations  that  were  coming  due. 
It  is  necessary,  however,  that  he  should  not  only  have 
had  reasonable  cause  to  believe  that  the  firm  was  insolv- 
ent, but  that  he  should  have  had  reasonable  cause  to  be- 
lieve that  this  payment  to  him  of  the  $4,500  was  going 
to  operate,  in  respect  to  the  $4,500,  to  give  to  him  that 
$4,500,  dollar  for  dollar,  as  a  preference,  while  other 
creditors  would  not  get  dollar  for  dollar  for  their  debts. 
That  is  the  question  of  fact,  on  which  you  are  to  pass. 
If  you  shall  believe  that  the  plaintiff,  upon  whom  is  the 
burden  of  proof  in  this  case,  has  made  out  this  reasona- 
ble cause  to  believe  on  the  part  of  the  defendant,  the 
plaintiff  is  entitled  to  recover  the  sum  of  $4,500,  with 
interest  from  the  commencement  of  the  suit,  which  is 
agreed  to  be  the  sum  of  $5,369  75.  If  the  plaintiff  has 
made  that  out,  by  a  fair  preponderance  of  evidence,  he 
is  entitled  to  your  verdict.  If  he  has  not  made  it  out, 
by  a  fair  preponderance  of  evidence,  to  your  satisfaction,, 
the  defendant  is  entitled  to  your  verdict. 


The  jury  failed  to  agree  on  a  verdict. 
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evidbncx. examikino    w1tnk88   as    to  estate  of   bankrupt.— 

Right  of  Witnbbs  to  havb  Counsel. 

In  «n  eTftTTiination  of  a  witness  respecting  the  estate  of  a  bankmpt,  on  the 
application  of  a  creditor,  other  creditors  haye  not  the  right  to  intervene  and  Uy 
interpose  objections  to  questions  pat 

Bt.  Vol.  VI.- 
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In  snch  an  examination  a  witness  is  not  entitled  to  counsel,  eren  though  bis 
examination  may  establish  a  liability  on  his  part  to  the  bankrupt's  estate,  and 
must  be  compelled  to  answer  questions  respecting  his  transactions  with  the 
bankrupt. 

Ik  this  case,  a  witness,  who  had  been  president  and 
afterwards  receiver  of  the  bank,  was  under  examination, 
at  the  instance  of  John  Mack,  a  creditor.    Questions 
were  put  to  the  witness  touching  advances  made  to  the 
bank  by  him  during  his  presidency  thereof.     In  the 
course  of  this  examination,   the  witness  was  asked  to 
state   specifically   when   and  in  what   way   a  loan  of 
$50,000  to  the  bank,  to  which  he  had  testified,  had  been 
paid  by  him,  or  if  he  had  any  book  or  memoranda  by 
which  he  could  determine.    Counsel  appearing  on  behalf 
of  W.  E.  Barr,  another  creditor,  objected  to  the  question. 
The  register  disallowed  the  objection,  and  the  witness 
declined,  by  advice  of  counsel,  to  answer.     The  same 
counsel,  appearing   also    as    counsel  for   the  witness, 
claimed  to  be  recognized  as  such,  and  insisted  that,  inas- 
much as  the  whole  line  of  the  examination  pointed  to- 
wards an  assumed  liability  of  the  witness  himself  to  the 
bankrupt,  and  his  answers  might  tend  to  establish  that 
liability,  the    witness    was    entitled   to    counsel.    The 
register  having  decided  that,  under  the  ruling  of  the 
Court  in  Fredenburg's  Case  (2  Benedict,  133),  the  witness 
was  not  entitled  to  counsel,  certified  the  above  questions 
to  the  Court,  with  his  opinion,  that,  in  an  examination  of 
a  witness  respecting  the  estate  of  a  bankrupt,  on  the 
application  of  a  creditor,  other  creditors  have  not  the 
right  to  intervene  and  to  interpose  objections  to  ques- 
tions put ;  that  the  claim  of  counsel  to  appear  for  the 
witness  was  untenable,  and   could  not  be  considered 
stronger  because  his  examination  might  establish  a  lia- 
bility on  his  part  to  the  bankrupt's  estate ;  and  that  the 
question  put  to  the  witness,  being  in  the  regular  line  of 
investigation  concerning  an  important  and  large  trans- 
action with  the  bankrupt,  was  one  which  the  creditor  was 
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entitled  to  have  answered,  and  the  witness  should  be 
compelled  to  answer  it. 

Blatchpobd,  J.    I  concar  in  the  views  of  the  reg- 
ister. 


APRIL,  1872. 

TN  THE  MATTER  OP  THE  HERCULES  MUTUAL 
LIFE  ASSURANCE  SOCIETY,  ALLEGED  TO 
BE  A  BANKRUPT. 

Business    Corporation. — Non-payment  of    Commercial    Paper. — 

Bona  Fide  DErsNCE. 

A  life  insurance  company  is  a  business  corporation,  within  the  purview  of 
section  37  of  the  bankruptcy  Act 

Under  the  amendment  to  the  39th  section  of  the  bankruptcy  Act,  passed  July 
14th,  1870  (IQ  U.  S.  St€ti.  at  Large,  276),  even  if  the  suspension  of  payment  of 
commercial  paper  has  continued  for  fourteen  days,  yet  a  bona  fide  denial  of 
liability  on  the  paper  in  respect  to  which  the  suspension  occurs,  is  such  an 
adequate  legal  excuse,  that  the  party  ought  not  to  be  adjudged  a  bankrupt 
solely  for  suspending  for  foarteen  days  on  the  paper,  even  though,  on  investiga- 
tion, the  bankruptcy  Court  may  be  of  opinion  that,  in  fact,  the  debtor  was 
liable  on  the  paper. 

A  corporation  has  power  to  make  commercial  notes,  without  express  authority. 

Blatchford,  J.  This  is  a  petition  by  Rosalie  Lib- 
line,  for  an  adjudication  of  bankruptcy  against  the 
Hercules  Mutual  Life  Assurance  Society  of  the  United 
States,  a  corporation  organized  under  the  laws  of  the 
State  of  New  York  providing  for  the  incorporation  of 
associations  for  transacting  the  business  of  life  in- 
surance. It  is  undoubtedly  a  business  corporation, 
within  the  purview  of  section  37  of  the  bankruptcy  Act 

The   indebtedness  alleged  by   the   petitioner,  is   a 
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promissory  note  made  by  the  corporation,  in  its  corporate 
name,  and  si^ed  by  its  president,  and  by  its  assistant 
secretary,  dated  May  16th,  1871,  for  the  sum  of  $1,000, 
payable  six  months  after  date,  to  the  order  of  the  peti- 
tioner. The  act  of  bankruptcy  alleged  in  the  petition 
is,  that  the  corporation  *'has  stopped  and  suspended, 
and  not  resumed,  payment  of  its  commercial  paper 
within  a  period  of  fourteen  days,  to  wit,  from  the  19th 
day  of  November,"  1871,  "  to  the  present  time  "  (Janu- 
ary 6th,  1872) ;  ^'  that  a  large  amount  of  its  commercial 
paper  has  been  issued,  while  the  said  corporation  was 
insolvent,  which  said  commercial  paper  is  past  due  and 
remains  unpaid,  and  which  the  said  corporation  could 
not  be  able  to  pay  in  the  ordinary  course  of  its  business, 
being  insolvent  at  the  time  of  making  the  same ;  that 
the  corporation  has  property  which  it  has  fraudulently 
refused  .and  neglected  to  appropriate  towards  the  pay- 
ment of  its  indebtedness." 

[Inasmuch  as  the  39th  section  of  the  Act,  as  amended 
by  the  Act  of  July  14th,  1870,  has  been  repealed  by  the 
Act  of  June  22d,  1874,  the  discussion  which  here  fol- 
lowed, of  the  construction  of  that  Act  of  1870,  is 
omitted.] 

So  much  of  the  petition  as  alleges  that  the  corpora- 
tion has  property  which  it  has  fraudulently  refused  and 
neglected  to  appropriate  towards  the  payment  of  its  in- 
debtedness, must  be  regarded  as  an  allegation  of  a  fraud- 
ulent stoppage  of  payment.  This  is  no  allegation  of  any 
act  of  bankruptcy  in  respect  to  this  corporation,  for  the 
reason  that  it  is  not  a  banker,  broker,  merchant,  trader, 
manufacturer  or  miner. 

The  remaining  allegations  are,  that  the  corporation, 
while  insolvent,  issued  a  large  amount  of  its  commercial 
paper,  which  paper  is  past  due  and  unpaid,  and  which  it 
could  not  be  able  to  pay  in  the  ordinary  course  of  its 
business,  and  that  it  has  stopped  and  suspended,  and  not 
resumed,  payment  of  its  commercial  paper  from  the  19tli 
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of  November,  1871,  being  more  than  a  period  of  fourteen 
days. 

The  commercial  paper  shown  to  have  been  issued  by 
the  corporation  consists  of  negotiable  promissory  notes, 
in  the  usual  form  of  such  notes,  payable  to  order,  at 
specified  times  after  date,  and  running  in  the  name  of 
the  corporation,  and  signed  by  its  proper  officers.  The 
only  consideration  shown  for  such  notes  was  loans  of 
money  to  the  corporation.  On  this  it  is  insists  that  the 
notes  are  not  commercial  paper  of  the  corporation,  within 
the  Act.  One  point  taken  is,  that  the  corporation  has 
no  express  power  to  make  notes.  But  it  is  not  shown 
that  it  is  inhibited  from  borrowing  money  for  the  legiti- 
mate purposes  of  its  business,  and  from  giving  notes  as 
evidence  of  such  indebtedness.  In  general,  an  express 
authority  is  not  indispensable  to  confer  upon  a  corpora- 
tion the  right  to  borrow  money,  or  to  become  a  party  to 
negotiable  paper  {AngeU  dk  Ames  on  CarporatianSf  §  257). 
A  corporation,  in  order  to  attain  its  legitimate  objects, 
may  deal  precisely  as  an  individual  may,  who  seeks  to 
accomplish  the  same  ends  ;  and  this  includes  the  power 
to  borrow  money  for  use  in  its  legitimate  business,  and 
the  power  to  give  a  time  engagement  to  pay  the  debt, 
in  any  form  not  prohibited  by  statute  (Curtis  v.  Leavitt, 
15  New  York,  9,  62 ;  Smith  'v.  Law,  21  Id.  296,  298,  299). 
In  the  present  case  the  evidence  shows  that  the  notes 
spoken  of  in  the  petition  as  commercial  paper  were 
given,  either  originally  or  by  renewal,  for  loans  of  money 
made  to  the  corporation  for  use,  and  used  by  it,  for  the 
legitimate  purposes  of  its  business. 

In  the  view  I  take  of  the  clause  in  question,  the  decis- 
ions before  the  Act  of  1870  in  regard  to  the  meaning  of 
the  term  *' commercial  paper,"  in  the  clause  as  it  then 
read,  to  the  effect  that  it  must  be  commercial  paper 
^ven  by  a  banker,  merchant,  or  trader,  in  the  course  of, 
or  in  connection  with,  his  business  as  such,  and  not 
merely  commercial  paper  in  form  given  for  loans  of 


38  SOUTHERN  DISTRICT  OF  NEW  YORK. 


In  the  Matter  of  the  Hercules  Mutual  Life  Assurftoce  Society,  a  Bankrupt 


money,  have  no  application  to  the  term  as  found  in  the 
clause  as  amended  by  the  Act  of  1870.  There  can  be  no 
doubt  that,  where  the  Act  declares  that  any  person  who 
gives  his  commercial  paper,  and  then  stops  or  suspends 
payment  of  it,  and  does  not  resume  payment  of  it  for 
fourteen  days,  may  be  adjudged  a  bankrupt,  it  mieans,  by 
*•  commercial  paper,"  bills  of  exchange,  promissory  notes, 
bank  checks,  and  other  negotiable  instruments  for  the 
payment  of  money,  which,  by  their  form,  and  on  their 
face,  purport  to  be  such  instruments  as  are,  by  the  law 
merchant,  recognized  as  falling  under  the  designation  of 
**  commercial  paper."  Under  this  definition  the  notes  in 
this  case  were  commercial  paper,  within  the  Act. 

The  allegation  that  the  corporation  issued  this  paper 
while  insolvent  has  no  relevancy  in  this  case,  except  as 
bearing  on  the  allegation  that  it  has  stopped  and  sus- 
pended, and  not  resumed,  payment  of  such  paper,  for 
fourteen  days ;  and  the  same  remark  is  true  of  the  alle- 
gation that  the  corporation  could  not  be  able  to  pay  such 
paper  in  the  ordinary  course  of  its  business,  the  paper 
being  overdue.  The  question  then  comes  to  this  sole 
point — ^whether  the  corporation  has  stopped  or  suspended 
and  not  resumed  payment  of  such  paper  within  a  period 
of  fourteen  days,  within  the  true  intent  and  meaning  of 
the  Act. 

One  of  the  points  most  seriously  contested,  in  this 
case,  in  the  evidence,  and  on  the  hearing,  was,  whether 
the  corporation  was  really  liable  to  the  petitioning  cred- 
itor on  the  note  set  forth  in  the  petition.  I  think  its  lia- 
bility on  that  note  is  established  by  the  evidence.  The 
$1,000  which  she  loaned  on  the  note  of  Mr.  Homberg,  for 
$1,000,  indorsed  by  Mr.  Eeymert,  of  the  16th  of  Decem- 
ber, 1870,  was  really  loaned  to  the  corporation,  through 
Mr.  Eeymert,  its  president,  and  was  used  for  the  busi- 
ness of  the  corporation,  the  note  being  a  note  made  to 
raise  money  for  the  corporation,  and  being  one  of  three 
notes  made  by  Homberg  for  that  purpose,  and  loaned  to 
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the  corporation  in  exchange  for  its  note  of  the  same  date 
for  13,500,  the  aggregate  amount  of  such  three  notes. 
This  note  for  |3,500  was  afterwards  returned  to  the  cor- 
poration, and  the  three  notes  of  Homberg  were  extin- 
guished, the  note  in  the  petition  being  given  to  the  peti- 
tioner in  exchange  for  the  $1,000  note  of  Homberg  on 
which  she  loaned  the  $1,000.  In  so  giving  its  note  to  the 
petitioner,  the  corporation  did  what,  in  justice,  it  was 
bound  to  do,  as  respected  both  the  petitioner  and  Hom- 
berg and  Reymert,  to  give  to  the  petitioner  its  liability 
for  the  $1,000 ;  and,  if  she  chose  to  take  that  and  give 
up  any  liability  of  Homberg  and  Eeymert,  it  was  at  her 
option  to  do  so.  She  did  so,  and  the  corporation  gave 
her  the  evidence  of  what  was,  in  fact,  a  debt  of  its  own 
to  her. 

This  not6  set  forth  in  the  petition  was  not  paid  at  its 
maturity,  November  19th,  1871,  and  it  had  not  been  paid 
when  the  petition  was  filed,  January  6th,  1872.  Several 
other  notes  of  the  corporation  were  due  when  the  peti- 
tion was  filed.  But,  in  regard  to  all  of  them,  as  well  as 
to  the  note  held  by  the  petitioner,  I  do  not  think  the 
evidence  makes  out  a  case  of  the  stoppage  or  suspension 
and  non-resumption  of  payment  of  the  notes,  within  the 
sense  of  the  Act. 

When  a  person  fails  generally  to  meet  his  commercial 
paper  according  to  the  usual  course  of  business,  and  suf- 
fers not  some,  but  all  of  it,  as  it  matures,  to  go  to  pro- 
test, and  so  comes  to  a  genei^al  suspension,  because  una- 
ble to  proceed  further  with  his  business,  he  is  undoubt- 
edly within  the  clause,  the  suspension  continuing  for 
fourteen  days.  But,  on  the  other  hand,  the  clause  ought 
not  to  be  used  to  enable  a  creditor  to  collect  an  ordinary 
debt  on  commercial  paper,  where  the  circumstances  show 
that,  although  the  paper  is  not  paid,  though  due,  there 
has  been  no  stoppage  or  suspension  of  payment  of  the 
commercial  paper  of  the  debtor,  within  the  meaning  of 
the  clause.    In  such  case  the  ordinary  remedy  furnished 
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through  a  suit  to  collect  the  note,  is  all  that  the  creditor 
is  entitled  to  {In  re  Oompton,  2  Bank.  Beg.  182).  It  is  not 
a  stoppage  or  suspension  within  the  clause,  when  a  suffi- 
cient excuse  is  shown  why  the  paper  was  not  paid ;  and, 
even  though  the  suspension  may  have  continued  for 
fourteen  days,  yet  a  bona  fide  denial  of  liability  on  the 
paper  in  respect  to  which  the  suspension  occurs,  is  such 
an  adequate  legal  excuse,  that  a  person  ought  not  to  be 
adjudged  a  bankrupt  solely  for  suspending  for  fourteen 
days  on  the  paper,  even  though,  on  investigation,  the 
bankruptcy  Court  may  be  of  opinion  that,  in  fact,  the 
debtor  was  liable  on  the  paper  (See  Davis  v.  Armstrong, 
3  Bank.  Beg.  6 ;  In  re  Thompson,  Id.  45 ;  In  re  HoUis, 
Id.  82.)  The  true  view  on  this  subject,  is,  in  my  judg- 
ment, that  laid  down  in  McLean  v.  Brown  (4  Bank.  Beg. 
188),  by  Judge  Treat — that  the  suspension  referred  to  in 
the  Act  is  a  general  suspension  of  commercial  paper,  not 
the  refusal  to  pay  paper  in  respect  to  which  liability  is 
denied ;  that  the  bankruptcy  Court  will  not  sit  to  try  the 
validity  of  the  reasons  alleged  for  the  non-payment  of 
the  paper  in  respect  to  which  the  liability  is  denied ;  that 
it  is  not  a  Court  for  the  mere  collection  of  debts ;  that 
each  case  must  be  considered  by  itself  in  connection 
with  the  circumstances  surrounding  it ;  but  that,  when  a 
party  fails  to  pay  his  paper  for  want  of  means,  and  con- 
tinues unable  to  pay  it,  he  has  suspended,  within  the 
meaning  of  the  Act.  It  by  no  means  follows,  that  a 
debtor  may  not,  under  certain  circumstances,  be  consid* 
ered  as  having  really  suspended  payment  generally  of 
his  commercial  paper,  although  but  a  single  piece  of 
paper  is  shown  to  have  lain  over  unpaid  for  fourteen 
days.  On  the  other  hand,  the  Court  must  guard  against 
being  imposed  upon  by  a  denial  of  liability  which  is  alto- 
gether sham,  and  not  made  in  good  faith.  The  denial  of 
liability  may,  however,  be  founded  on  reasons  which  are 
not  valid,  and  which  would  fail  as  a  defence  in  a  direct 
action  on  the  paper,  and  yet  the  denial  may  be  made  in 
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good  faith,  in  such  wise  that  the  non-payment  cannot 
be  regarded  as  a  stoppage  or  suspension,  within  the  Act. 

In  the  present  case,  it  is  not  shown  that  the  corpora- 
tion failed  for  want  of  means  to  pay  the  note  held  by 
the  petitioner  and  the  other  paper  referred  to,  nor  is  it 
shown  that  it  was  insolvent  when  the  petition  was  filed. 
It  is  not  alleged  to  have  preferred  any  creditor,  when  in- 
solvent, nor  is  it  alleged  to  have  committed  any  other 
act  of  bankruptcy  than  the  suspension  of  payment  for 
fourteen  days  of  its  commercial  paper.  Although  sub- 
ject to  the  supervision  of  the  authorities  of  the  State 
created  for  the  purpose  of  investigating  the  affairs  of 
insurance  corporations  and  winding  them  up  when  in- 
solvent, no  proceedings  had  been  taken  against  it  as  an 
insolvent  institution,  by  the  State  authorities.  Within  a 
week  prior  to  the  maturity  of  the  note  held  by  the  peti- 
tioner, the  former  president  of  the  corporation  resigned 
and  a  new  president  took  his  place.  The  a^airs  of  the 
corporation  seem  to  have  been  in  much  confusion,  and 
its  books  were  not  kept  in  such  form  as  to  afford  the  in- 
formation which  they  ought  to  have  afforded  in  regard 
to  its  business.  Its  accounts  had  not  been  kept  separate 
from  the  accounts  of  its  former  president,  and,  without 
imputing  any  misfeasance  or  malfeasance  to  any  person, 
it  is  not  too  much  to  say,  that  the  information,  and  want 
of  information,  on  the  part  of  the  new  president,  in  re- 
gard to  all  the  commercial  paper  referred  to,  and  its  con- 
sideration, and  his  views  and  those  of  his  associates, 
honestly  entertained,  as  the  proof  shows,  in  regard  to 
the  liability  of  the  corporation  to  pay  the  same,  were 
such  that  the  failure  to  pay  it,  and  the  continuance  of 
such  failure  down  to  the  time  of  the  filing  of  the  petition, 
cannot  be  regarded  as  a  stoppage  or  suspension  and  non- 
resumption  of  its  payment,  within  the  Act. 

The  petition  is  dismissed,  with  costs. 


J".  D.  Beymert^  for  the  petitioner. 
A.  B.  Dyettj  for  the  debtors. 
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APRIL,  187?. 

THE  STEAM  PEOPELLEE  THOMAS  SWAN. 

Steamboat    Act. — Inter-Statb    Commerce.  —  Penalty. — Securitt 

OF  Passengers. 

A  steamboat,  engaged  in  carrying  freight  between  New  Jersey  and  New  London, 
Connecticut,  while  at  New  London,  received  on  board  a  number  of  persons  and 
carried  them  to  Mystic  Island  in  the  State  of  Connecticut,  for  the  purpose  of  a 
prize  fight,  and  then  carried  them  to  Noank,  in  Connecticut.  She  was  not  pro- 
vided with  life  preservers,  Ac,  as  was  required  by  the  6th  section  of  the  Act 
of  August  SOth,  1862  (10  U.  S.  Stat,  at  Large,  61),  nor  had  her  boUcr  been  in- 
spected, as  required  by  the  9th  section  of  that  Act  A  libol  was  filed  against 
her,  to  recover  a  penalty  of  $600  therefor  : 

Hdd,  That  the  power  of  Congress  to  regulate  commerce  among  the  several  States 
extends  to  thp  waters  traversed  by  the  steamboat,  but  that  it  is  requisite  that 
the  vessel  which  is  to  be  subject  to  such  regulations  as  those  alleged  to  have 
been  vioUted,  should  be  engaged  in  inter-sUte  or  foreign  commerce ; 

That  this  steamboat  was  not  shown  to  have  been  so  engaged,  within  the  princi- 
ples laid  down  in  the  case  of  The  Daniel  Ball  (10  Wall,  667). 

Blatchford,  J.  This  suit  is  brought  by  the  United 
States  against  the  steam  propeller  Thomas  Swan,  to 
recover  the  sum  of  $500,  as  a  penalty.  The  libel  of  in- 
formation alleges,  that,  on  the  2d  of  March,  1870,  the 
Thomas  Swan,  being  a  vessel  propelled  in  whole  or  in 
part  by  steam,  was  navigated,  with  passengers  on  board, 
at  and  from  the  port  of  New  London,  in  the  State  of 
Connecticut,  without  complying  with  the  terms  of  the 
Act  oi  August  30th  1852  (10  U.  S.  Stat,  at  Lwrge,  61),  in 
this,  that  she  was  then  and  there  navigated,  with  passen- 
gers  on  board  not  being  provided  with  life  preservers, 
and  floats,  and  fire  buckets,  and  axes,  as  requbed  b  J  the 
5th  section  of  said  Act,  and  also  in  this,Xt  she  was 
then  and  there  navigated  with  passengers  on  boa^^^^^^ 
out  havmg  been  inspected,  as  required  by  the  firt  sut 
division  of  the  9th  section  of  said  Act,  cUlafy  to  th^ 
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first  section  of  said  Act ;  and  that  thereby  the  said  ves- 
sel became  subject  to  a  penalty  of  five  hundred  dollars, 
and  to  be  seized  and  proceeded  against  summarily,  by 
way  of  libel,  therefor,  in  this  Court.  The  libel  prays  for 
a  decree  for  the  said  penalty  against  the  vessel,  and 
for  her  condemnation  and  sale  to  satisfy  the  amount  of 
the  penalty. 

The  answer  excepts  to  the  libel,  and  alleges  the 
following  grounds  of  exception  :  (1.)  The  libel  does  not 
show  a  cause  of  action  against  the  vessel ;  (2.)  It  is  not 
set  forth  in  the  libel,  that  the  alleged  carrying  of  passen- 
gers was  any  except  between  ports  in  the  same  State 
and  in  the  internal  commerce  thereof;  (3.)  The  libel 
does  not  set  forth  any  cause  of  action,  or  carrying  of 
passengers,  on  waters,  or  in  a  business,  over  which 
the  United  States  had  or  has  jurisdiction.  As  matter 
of  fact,  the  answer  avers,  that,  on  the  day  stated  in  the 
libel,  the  vessel  was,  against  the  will  of  her  master  and 
owner,  taken  possession  of  by  a  mob,  and  used  by  such 
mob  to  carry  them  from  New  London,  in  the  State  of 
Connecticut,  to  Mystic  Island,  in  the  same  State ;  that 
such  transportation  was  against  the  wish  and  desire  of 
the  master,  owner  and  authorized  agent  of  the  vessel, 
and  against  their  rights ;  and  that,  for  such  acts  of  vio- 
lence, neither  the  vessel  nor  her  owner,  who  is  the  claim- 
ant, is  responsible.  The  answer  also  states,  as  a  ground 
of  exception  to  the  libel,  that  the  libel  does  not  allege 
that  any  suit  or  prosecution  has  ever  been  commenced 
or  attempted,  or  any  penalties  found,  against  any  per- 
son or  persons  who  committed  any  of  the  acts  alleged  in 
the  libel,  and  that,  therefore,  no  lien  exists  against  the 
vessel. 

The  libel  alleges  a  seizure  of  the  vessel,  before  suit 
brought,  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden,  and  within  this  District. 

The  5th  section  of  the  Act  of  August  30th,  1852,  pro- 
vides, that  "every  such  vessel,  carrying  passengers," 
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that  is,  as  defined  in  the  1st  and  3d  sections  of  the  Act, 
every  *'  vessel  propelled  in  whole  or  in  part  by  steam," 
and  carrying  passengers,  shall  be  provided  with  a  cer- 
tmvL  number  of  life  preservers  or  floats,  and  fire  buckets 
and  axes,  as  specified  in  the  6th  section.  The  1st  sub- 
division of  the  9th  section  of  the  same  Act  provides  for 
the  inspection  once  in  every  year,  at  least,  by  certain 
inspectors,  of  every  steamer  employed  in  the  carriage  of 
passengers.  The  1st  section  of  the  same  Act  provides, 
that  if  any  vessel  propelled  in  whole  or  in  part  by  steam, 
shall  be  navigated,  with  passengers  on  board,  without 
complying  with  the  terms  of  that  Act,  the  owners  there- 
of and  the  vessel  itself  shall  be  subject  to  the  penalties 
contained  in  the  second  section  of  the  Act  of  July  7th, 
1838  (5  U.  8.  Stat  at  Large,  304).  The  penalties  con- 
tained in  that  section  are  the  forfeiture  and  payment  to 
the  United  States  of  the  sum  of  five  hundred  dollars,  for 
which  sum  the  vessel  **  shall  be  liable,  and  may  be  seized 
and  proceeded  against  summarily,  by  way  of  libel,  in 
any  District  Court  of  the  United  States  having  j  urisdic- 
tion  of  the  offence." 

The  answer  raises  the  question  whether  Congress 
has  any  power,  by  legislation,  to  regulate  the  carrying 
of  passengers  by  a  vessel  under  such  circumstances  as 
existed  in  this  case.  The  Thomas  Swan  was  employed, 
at  the  time  in  question,  in  the  regular  business  of  car- 
rying coal,  from  Hoboken  in  New  Jersey,  to  New  Lon- 
don and  Norwich  in  Connecticut,  and  in  taking  back  to 
Hoboken  such  cargo  as  she  could  procure.  She  had  no 
accommodations  for  passengers,  no  cabin  for  them,  and 
was  not  in  the  business  of  carrying  them.  She  had  been 
to  Norwich  and  discharged  there  some  iron  which  she 
had  taken  from  Hoboken.  From  Norwich  she  went  to 
New  London,  and  there  discharged  all  the  rest  of  her 
cargo,  being  coal.  Her  boiler  was  injured  on  her  trip 
from  Norwich  to  New  London,  and  it  was  repaired  while 
she  lay  at  New  London.    On  the  occasion  in  question 
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she  carried  a  large  number  of  persons  from  New  London, 
to  an  island  called  Mystic  Island,  below  the  mouth  of  the 
harbor  of  New  London,  and  near  the  Connecticut  shore, 
on  which  island  such  persons  landed,  the  vessel  remain- 
ing at  a  wharf  at  the  island.  The  persons  so  carried 
were  some  of  them  actors  in,  and  others  of  them  specta- 
tors at,  a  pugilistic  combat  which  took  place  on  the 
island.  Afterwards  such  persons  reembarked  on  the 
vessel,  and  were  taken  by  her  to  and  landed  at  a  place 
called  Noank,  on  the  main  land  of  Connecticut.  From 
there  the  vessel  proceeded,  without  any  passengers,  to 
the  city  of  New  York,  touching  on  the  way  at  a  wharf  in 
the  harbor  of  New  London.  The  trip  with  the  persons 
referred  to,  other  than  the  proper  crew  of  the  vessel,  was 
wholly  within  waters  in  the  State  of  Connecticut. 

The  power  invoked,  under  which  it  is  claimed  that 
the  legislation  of  Congress  can  be  held  to  apply  to  this 
vessel,  while  engaged  in  the  transaction  in  question,  is 
that  conferred  on  Congress  by  the  eighth  section  of  the 
first  article  of  the  Constitution,  *'  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."  There  is  no  doubt,  since  the 
decision  in  the  case  of  Gibbons  v.  Ogden  (9  Wheaton^  1), 
that  the  power  to  regulate  commerce  among  the  several 
States,  comprehends  the  control  for  that  purpose,  and 
to  the  extent  necessary,  of  all  the  navigable  waters  of 
the  United  States,  which  are  accessible  from  a  State 
other  than  that  in  which  they  lie ;  and  that  such  power, 
80  far  as  locality  is  concerned,  extends  to  the  waters  trav- 
ersed by  the  Thomas  Swan  while  carrying  the  per- 
sons referred  to,  on  the  occasion  in  question.  (Oilman  v. 
Philadelphia,  3  WaUace,  713,  724;  The  Daniel  Ball,  lOFhi- 
Jacet  557,  564).  But,  while  the  conferring  of  that  power 
authorizes  all  appropriate  legislation  to  insure  the  con- 
venient and  safe  navigation  of  all  the  navigable  waters 
of  the  United  States,  including  the  subjection  of  vessels 
to  inspection  and  license,  in  order  to  secure  their  proper 
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construction  and  equipment,  yet  the  legislation  is  only 
authorized  when  it  protects  or  advances  inter-state 
or  foreign  commerce ;  and  this  requires,  at  least  in 
respect  to  regulations  like  those  alleged  to  have  been 
violated  in  this  case,  that  the  vessel,  to  be  subject  to  such 
legislation,  shall  be  engaged  in  inter*state  or  foreign 
commerce.  (The  Daniel  Ball,  ^tfpra;  The  Bright  Star, 
1  Wooltvorfh'8  a  a  B.  266.) 

Was  the  Thomas  Swan  engaged  in  inter-state  or  for- 
eign commerce,  in  respect  to  the  carrying  of  passengers, 
on  the  occasion  referred  to  ?  In  the  case  of  The  Daniel 
Ball  (supra)y  a  penalty  was  sought  to  be  recovered 
against  the  vessel  by  the  United  States,  because  she  had 
not  been  either  licensed  or  inspected,  as  provided  by  the 
said  Acts  of  1838  and  1852.  It  was  set  up,  as  a  defence, 
that  the  vessel  was  engaged  solely  in  domestic  trade  and 
commerce  within  the  State  of  Michigan,  and  was  not  en- 
gaged in  trade  or  commerce  between  two  or  more  States, 
or  in  any  trade  by  reason  of  which  she  was  subject  to 
the  navigation  laws  of  the  United  States,  or  was  re- 
quired to  be  inspected  and  licensed.  The  license  was 
required  for  a  vessel  transporting  merchandise  or  pas- 
sengers ;  the  inspection,  for  a  vessel  carrying  passen- 
gers. The  Daniel  Ball  was  emi)loyed  in  transporting 
merchandise  and  passengers  on  a  route  wholly  in  the 
State  of  Michigan.  Some  of  the  goods  she  carried  were 
shipped  on  her  for  places  in  other  States  than  Michigan, 
and  some  came  from  other  States,  and  were  destined  for 
places  within  the  State  of  Michigan.  She  was  a  com- 
mon carrier  on  the  route  on  which  she  ran,  although  she 
did  not  run  in  connection  with  or  in  continuation  of  any 
lines  of  transportation  beyond  her  route.  The  Supreme 
Court  held,  that,  so  far  as  the  vessel  was  employed  In 
transporting  goods  destined  for  other  States,  or  goods 
brought  from  without  the  limits  of  Michigan,  and  des- 
tined to  places  within  that  State,  she  was  engaged  in 
commerce  between  the  States,  and  was  subject  to  the 
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legislation  of  Congress.  The  ground  of  the  decision  was, 
that  the  vessel  was  employed  as  an  instrament  of  com- 
merce between  the  States— commerce  between  the  States, 
in  any  commodity,  commencing  whenever  such  commod- 
ity has  begun  to  move,  as  an  article  of  trade,  from  one 
State  to  another — and  that  the  fact  that  several  different 
and  independent  agencies  were  employed  in  transport- 
ing the  commodity,  some  acting  entirely  in  one  State, 
and  some  acting  in  two  or  more  States,  did  not  a£Pect 
the  character  of  the  transaction,  but  each  agency  was 
subject  to  the  regulation  of  Congress  to  the  extent  in 
which  it  acted  in  such  transportation. 

I  do  not  think  the  Thomas  Swan  is,  on  the  evidence, 
brought  within  these  principles.  It  is  not  shown  that 
she  transported  any  passenger  whose  destination  was, 
in  any  proper  sense,  from  any  place  without  the  State 
of  Connecticut  to  Mystic  Island,  or  from  Mystic  Island 
to  any  place  without  the  State  of  Connecticut.  She  wa« 
not,  in  any  proper  sense,  an  instrument  in  carrying  pas- 
sengers from  without  the  State  of  Connecticut  to  Mystic 
Island,  or  from  Mystic  Island  to  any  place  without  the 
State  of  Connecticut.  Nor  is  there  any  evidence  that 
any  passenger  she  carried  was  transported,  in  any  proper 
sense,  by  her  agency,  from  without  the  State  of  Con- 
necticut to  Mystic  Island,  or  from  Mystic  Island  to  any 
place  without  the  State  of  Connecticut.  No  circum- 
stance like  the  buying  of  a  ticket  for  transportation, 
though  by  different  agencies,  from  any  place  without  the 
State  of  Connecticut  to  Mystic  Island,  or  from  Mystic 
Island  to  any  place  without  the  State  of  Connecticut,  on 
the  part  of  any  passenger  carried  by  the  Thomas  Swan 
is  shown.  Nor  is  it  shown  that  any  person  she  took  to 
Mystic  Island  had  any  destination  to  Mystic  Island  at 
any  time  while  such  person  was  outside  of  the  limits  of 
Connecticut.  The  only  tickets  shown  to  have  been  sold 
connected  with  any  transportation  to  Mystic  island,  were 
tickets  sold  at  New  London,  which  entitled  the  buyers 
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to  transportation  to  Mystic  Island  and  back  to  a  point 
in  Connecticut.  The  fact  tliat  the  persons  who  returned 
from  Mystic  Island  to  the  main  land  in  the  vessel,  in- 
tended to  go  to  places  outside  of  Connecticut,  cannot 
affect  the  question. 

The  libel  must  be  dismissed. 

Thotnas  Simons  (Assistant  Distria  Attorwnf),  for  the 
United  States. 

Beebe,  Donokue  <&  Cooke,  for  the  claimant. 
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Collision. Vessel  at  Anchor. — Pleading. — Inevitable  Accident. 

A  flloop  at  anchor  was  sunk  in  the  night,  and  a  libel  was  filed  against  a  schooner 
to  recover  the  damages,  alleging  that  the  schooner  negligently  ran  into  her 
and  sank  her,  in  consequence  of  the  schooner's  being  insecnrely  anchored. 
The  answer  of  the  schooner  denied  any  collision,  and  alleged  that  the  schooner 
was  properly  anchored,  and  dragged  her  anchors  through  the  resistless  force  of 
the  elements  alone,  and  alleged  that,  if  any  injury  was  done  to  the  sloop  by  the 
schooner,  it  was  the  result  of  inevitable  accident : 

Held^  That,  on  the  evidence,  it  was  proved  that  there  was  a  collision  between  th« 
two  vessels  sufficient  to  account  for  the  sinking  of  the  sloop ; 

That  therefore,  on  the  pleadings,  the  burden  of  proof  was  on  the  schooner  to 
show  that  that  collision  was  caused  by  inevitable  accident,  and  that  she  had 
failed  to  establish  it. 

Blatohfokd,  J.  The  sloop  Exertion,  owned  by  the 
libellant,  while  at  anchor  on  the  night  of  November  22^ 
1870,  off  the  foot  of  Hammond  street,  New  York,  laden 
with  a  cargo  of  brick,  was  sunk.  The  libel  alleges  that 
the  sloop,  while  so  lying  at  anchor,  was  run  into  and 
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against  by  the  schooner  Datchess,  in  consequence  of  the 
Dutchess'  being  insecurely  and  improperly  anchored, 
and  no  proper  attention  being  paid  to  her,  and  seeks  to 
recover  the  damages  resulting  from  such  collision,  on 
the  ground  that  it  caused  injuries  to  the  sloop,  by  reason 
of  which  she  sank. 

The  answer  denies  that  the  Dutchess  was  improperly 
or  insecurely  anchored  and  that  no  proper  attention 
was  paid  to  her.  It  alleges,  that  the  sloop  sank  through 
injuries  occasioned  by  the  negligence  of  her  own  crew, 
and  not  from  any  collision  between  her  and  the  schooner  ; 
that  the  schooner  was  properly  and  securely  anchored 
and  manned,  and  managed  with  due  care  and  proper 
skill ;  that  she  dragged  her  anchors  through  the  resistless 
force  of  the  elements,  without  any  fault  on  the  part  of 
those  on  board  of  her  ;  that  human  skill  and  precaution 
could  not  have  prevented  her  drifting;  and  that  any 
injury  that  was  done  to  the  sloop  by  the  schooner,  if 
any  was  done,  which  is  denied,  was  the  result  of  inevit- 
able  accident  only. 

I  deem  it  satisfactorily  established  by  the  proofs, 
that  the  schooner,  while  she  was  dragging  her  anchors, 
came  into  collision  with  the  sloop,  and  inflicted  the  in- 
jury  in  consequence  of  which  the  sloop  sank.  The 
answer  does  not  set  up  that  the  sloop  was  anchored  in 
an  imi>roper  i)lace,  or  in  proximity  to  the  Dutchess  too 
close  for  safety,  nor  is  either  of  such  facts  established 
by  the  evidence.  Nor  does  the  answer  set  up  that  any 
negligence  on  the  part  of  the  sloop  caused  the  collision, 
if  there  was  one.  It  merely  sets  up  that  there  was  no 
collision,  but  that  the  sloop  sank  from  some  injuries 
attrib.utable  to  the  negligence  of  her  crew,  and  caused 
otherwise  than  by  a  collision  between  her  and  the 
schooner,  and  that,  if  there  was  a  collision,  it  was  the 
result  of  inevitable  accident.  The  manner  of  the  col- 
lision, and  the  character  of  the  wound,  as  described  by 
the  witnesses  from  the  sloop,  and  as  established  by  the 
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evidence,  were  such  as  to  fiirnish  adequate  cause  for  the 
sinking  of  the  sloop ;  and  the  evidence  for  the  defence 
gives  no  reasonable  explanation  of  how  the  sloop  could 
have  sunk  or  did  sink  from  any  other  cause  than  a 
collision  between  her  and  the  schooner.  There  having 
been,  then,  a  collision  sufficient  to  cause  the  damage  done, 
the  only  defence  set  up  is  inevitable  accident.  The 
jBloop  being  at  anchor,  and  being  run  into  by  the  moving 
schooner,  the  burden  of  proof  is  on  the  schooner  to 
establish  this  defence  of  inevitable  accident.  The  sloop 
anchored  in  the  day  time,  her  position  was  visible  and 
known  to  those  on  the  schooner,  and  they  gave  her  no 
warning,  that  they  deemed  her  to  be  anchored  too  near 
to  them.  The  collision  was  caused  by  the  dragging  of 
the  anchors  of  the  schooner,  and  it  is  for  her  to  make  it 
clear  that  such  dragging  could  not  have  been  prevented 
by  proper  care  and  vigilance.  She  has  failed  to  show 
that  she  maintained  a  proper  watch  on  deck,  that  she 
discovered  her  dragging  as  soon  as  it  commenced,  and 
applied  proper  remedies  as  soon  as  possible,  and  that 
her  dragging  was  not  the  fault  either  of  the  condition  of 
her  jib,  or  of  the  arrangement  of  her  anchors  and  chains, 
or  of  the  management  of  the  vessel  after  the  dragging 
was  discovered.  The  allegation  in  the  answer,  that 
the  sloop  sank  through  injuries  occasioned  by  the  negli* 
gence  of  her  own  crew,  even  if  it  could  be  considered  as 
an  allegation  of  negligence  contributing  to  a  collision, 
is  too  vague  and  general  to  be  a  triable  allegation.  Bat 
the  proof  shows  no  negligence  on  the  part  of  the  sloop. 
There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the 
damages. 

BeebCj  Donahue  dk  Cooke,  for  the  libellant. 


C.  P.  Hoffman,  for  the  claimant. 
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APRIL,  1872. 

THE  STEAMSHIP  HELVETIA. 
Penalty. — Goods  not  on  Manifest. 

A  steamship  arrived  in  the  port  of  New  York  from  England.  Certain  articles 
suhject  to  duty  were  found  on  board  of  her  after  her  arrival,  concealed  in  the 
purser^s  room  and  in  the  ship's  storeroom,  which  had  been  brought  in  her  from 
England,  and  which  were  not  entered  on  the  ship's  manifest  The  master  of 
the  vessel  testified  that  he  made  np  the  manifest;  that  he  had  no  knowledge  or 
information,  at  any  time,  that  the  goods  were  in  the  yessel ;  and  that  he  took  all 
precautions  in  his  power  to  preyent  smuggling.  A  libel  was  filed  against  the 
ship  and  the  master  to  recover  the  value  of  the  goods,  but  the  suit  was  discon- 
tinued against  the  master : 

S^eld,  That,  under  the  28d  and  24th  sections  of  the  Act  of  March  2d,  1799  (1  U,  8. 
Stat,  at  Large,  644),  and  the  8th  section  of  the  Act  of  July  18th,  1866  (14  Id, 
180),  the  vessel  had  incurred  a  penalty  to  the  amount  of  the  value  of  the  goods, 
which  could  be  enforced  against  the  vessel,  even  though  it  had  not  been  enforced 
a^inst  the  master ;  and  that  the  facts  stated  by  the  master  did  not  bring  the 
case  within  the  proviso  in  the  24th  section  of  the  Act  of  1799. 

BiiATCHFOBB,  J.  The  libel,  in  this  case,  is  brought 
by  the  United  States,  and  alleges  that  the  steamship 
Helvetia,  within  this  District,  and  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or^  more  tons  burden,  was 
seized  by  the  collector  of  the  port  of  New  York,  for 
breach  of  the  revenue  laws  of  the  United  States,  and 
that  this  suit  is  brought  against  the  said  vessel  and 
against  Archibald  Thomson,  her  master,  in  a  cause  of 
forfeiture,  on  the  ground  that,  on  the  fifteenth  of  No- 
vember, 1869,  at  the  port  of  New  York,  certain  goods, 
wares  and  merchandise,  which  are  enumerated,  of  the 
value  of  $654  92,  were  imported  and  brought  into  the 
United  States  in  said  vessel,  of  which  said  Thomson  was 
master,  from  a  foreign  port  or  place,  and  were  not  in- 
cluded in  the  manifest  on  board,  as  required  by  the  23d 
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section  of  the  Act  of  March  2d,  1799  (1  V.  8.  Stat,  at 
Large,  644),  contrary  to  the  24th  section  of  said  Act, 
whereby  said  master  forfeited  and  became  liable  to  pay 
to  the  United  States  the  said  sum  of  $654  92,  as  the 
value  of  said  goods ;  and  that,  by  reason  thereof,  and  by 
force  of  the  8th  section  of  the  Act  of  July  18th,  1866 
(14  TT.  S.  Stat,  at  Large,  180),  said  vessel  became  holden 
for  the  payment  of  said  penalty  against  said  master,  and 
became  liable  to  be  seized  and  proceeded  against  sum- 
marily, by  libel,  to  recover  the  same,  in  this  Court.  The 
libel  prays  for  a  decree  for  said  forfeiture  against  Thom- 
son and  against  the  vessel,  for  said  sum  of  1654  92,  as  a 
lien  thereon,  and  that  the  vessel  be  condemned  for  the 
same  and  sold  to  satisfy  said  lien. 

The  answer  of  the  claimants  of  the  vessel  denies  all 
the  statements  of  the  libel,  and  alleges  that  the  master 
was  not  guilty  of  any  fraud  or  negligence,  or  other  act 
or  omission  for  which  he  was  liable  to  the  penalty  sued 
for.  It  also  excepts  to  the  libel  on  the  grounds  (1),  that 
the  libel  does  not  set  up  or  show  a  cause  of  action 
against  the  steamer ;  (2)  that  it  does  not  set  up  or  show 
a  cause  of  action  cognizable  in  this  Court ;  (3)  that  it 
does  not  set  up  or  show  that  the  master  or  the  owners 
of  the  vessel,  or  either  of  them,  has  or  have  been  con- 
victed or  held  liable  for  any  penalty,  or  that  they  have 
evaded  service  of  process,  or  cannot  be  served  therewith. 
It  also  denies  the  jurisdiction  of  this  Court  to  enforce 
the  penalty  in  admiralty. 

The  suit  has  been  discontinued  as  respects  the 
master. 

As  testimony  in  the  case,  there  is  a  written  admis- 
sion  that  one  Chalker  "will  prove  that  he  was  an  officer 
of  the  United  States,  that,  from  information  which  he 
received,  he  searched  the  steamshij)  Helvetia  on  the  15th 
of  Ifovember,  1869,  and  found  concealed  on  board  of 
said  vessel,  in  the  purser's  room,  and  in  the  ship's  store- 
room, in  barrels  which  he  was  told  contained  provisions, 
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and  which  appeared  to  contain  them,  and  in  other  places, 
hidden  away  and  concealed,  the  articles  specified  in  the 
list  annexed,  which  are  subject  to  duty  under  thelaws  of 
the  United  States  ;  that  said  articles  had  been  brought 
from  England  in  said  steamer  by  the  purser  of  said 
steamer,  into  the  United  States,  concealed  as  stated  ;  and 
that  neither  of  the  articles  in  the  list  was  or  were  en- 
tered on  the  manifest  of  the  vessel,  and  that  the  articles 
in  the  annexed  list  are  of  the  value  of  $654  92,  in  this 
market ;  that  said  search  was  made  and  the  said  goods 
seized,  and  the  said  vessel  also  seized,  upon  waters 
navigable  from  the  sea  by  vessels  of  ten  tons  and  up- 
wards, and  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States,  and  withii^  the  Southern  Dis- 
trict of  New  York."  There  is  also  a  written  admission 
that  Captain  Archibald  Thomson  "will  swear  that  he 
was  notaster  of  the  steamship  Helvetia,  on  the  voyage  in 
question,  that  he  made  up  the  manifest  of  the  vessel, 
that  the  goods  in  question  were  not  on  it,  that  he  had  no 
knowledge  or  information,  at  any  time,  that  said  goods 
were  on  the  vessel,  and  that  he  took  all  precautions  in 
his  power  to  prevent  smuggling." 

The  23d  and  24th  sections  of  the  Act  of  March  2d, 
1799  (1  TJ.  S.  Stat,  at  Large,  645,  646),  taken  in  connec- 
tion with  the  8th  and  25th  sections  of  the  Act  of  July 
18tb,  1866  (14  77.  S.  Stat,  at  Large,  180, 184),  provide,  that 
no  goods  shall  be  brought  into  the  United  States  from 
any  foreign  port,  in  any  vessel,  unless  the  master  shall 
have  on  board  a  manifest  in  writing,  containing  a  just 
:and  particular  account  of  all  the  goods  laden  or  taken  on 
board,  whether  in  packages  or  stowed  loose,  and  that,  if 
any  goods  shall  be  imported  in  any  vessel,  from  any 
foreign  port,  without  having  such  a  manifest  on  board, 
or  which  shall  not  be  included  or  described  therein,  or 
shall  not  agree  therewith,  in  every  such  case  the  master 
shall  forfeit  and  pay  a  sum  of  money  equal  to  the  value 
•of  the  goods  not  included  in  the  manifest,  and  that  the 
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vessel  shall  be  holden  for  the  payment  of  such  penalty,, 
and  mgy  be  seized  and  proceeded  against  summarily,  by 
libel,  to  recover  such  penalty,  in  any  District  Court  in 
the  United  States  having  jurisdiction  of  the  offence ;. 
provided,  that,  if  it  shall  be  made  to  appear  to  the  satis- 
faction of  the  Court  in  which  a  trial  shall  be  had  concern- 
ing such  forfeiture  ^'  that  no  part  of  the  cargo  of  such 
ship  or  vessel  had  been  unshipped  after  it  was  taken  on 
board,  except  such  as  shall  have  been  particularly  speci- 
fied and  accounted  for  in  the  report  of  the  master,"  and 
that  the  manifest  was  incorrect  by  mistake,  such  forfeit- 
ure shall  not  be  incurred. 

It  was  held  by  this  Court  in  the  case  of  The  Queea 
4  Benedict^  237),  and  has  been  held  by  the  Circuit  Court 
for  the  Eastern  District  of  Kew  York,  in  the  case  of  The 
Missouri,  on  appeal  (9  Blatch.  433),  that  a  proceeding  in 
admiralty  for  the  enforcement  in  this  case  of  the  pen- 
alty against  the  vessel  is  proper.  It  was  also  held  by 
this  Court,  in  the  case  of  The  Queen,  that  a  decree  for 
the  penalty  could  be  rendered  against  the  vessel,  even 
though  the  penalty  were  not  in  fact  enforced  against  the 
master.  It  was  held  by  the  District  Court  for  the 
Eastern  District  of  New  York  in  the  case  of  The  Mis- 
souri (3  Bensdictj  508),  that  proceedings  against  the  ves- 
sel, under  the  Act,  could  be  taken  in  the  absence  of  any 
proceeding  against  the  master  or  owner,  and  the  Circuit 
court,  on  appeal,  concurred  in  that  view. 

The  only  other  point  to  be  considered  is,  whether  the 
fact  that  the  master  ''  had  no  knowledge  or  information 
at  any  time  that  said  goods  were  on  the  vessel,  and  that 
he  took  all  precautions  in  his  power  to  prevent  smug- 
gling," affects  what  is  otherwise  a  clear  right  to  a  recov- 
ery on  the  part  of  the  United  States  against  the  vessel.  I 
understand  the  Circuit  Court,  in  the  case  of  The  Missouri 
(above  cited),  to  have  declined  to  adopt  the  proposition 
that  a  master  can,  in  all  cases,  protect  himself  from  the 
penalty  and  save  the  vessel  from  liability,  by  proof  that 
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he  had  not  actaal  knowledge  that  the  goods  were  on 
board.  It  says :  '*  The  statute  makes  no  qualification. 
It  declares  that,  if  the  goods  are  imported  or  brought  in, 
and  do  not  appear  on  the  manifest,  the  forfeiture  is  in- 
curred." The  fact  that  the  proviso  to  the  24th  section 
of  the  Act  of  1799  specifies  certain  cases  in  which  the 
forfeiture  shall  not  be  incurred,  taken  in  connection  with 
the  unqualified  language  preceding  such  proviso,  is  con- 
clusive evidence  to  my  mind  that  the  forfeiture  is  to  be 
incurred  in  all  cases  within  such  language  where  the  ex- 
cusatory conditions  of  the  proviso  are  not  complied  with. 
Showing  that  the  master  "  had  no  knowledge  or  infor- 
mation" that  the  goods  were  on  the  vessel,  does  not 
tend  to  make  it  appear  affirmatively,  to  the  satisfaction 
of  the  Court,  that  the  manifest  was  "incorrect  by  mis- 
take," and  was  not  incorrect  by  negligence,  or  that  the 
want  of  knowledge  or  want  of  information  was  not  itself 
negligent  or  even  designed.  The  statement  that  the 
•*  master  took  all  precautions  in  his  power  to  prevent 
smuggling,"  is  very  vague.  It  imports  no  fact.  He 
may  have  taken  all  precautions  in  his  power,  and  yet 
have  taken  no  precautions  whatever,  because  disabled 
from  some  cause  from  exercising  at  the  time  any  power 
to  take  precautions.  The  goods  were  found  concealed 
in  barrels  which  appeared  to  contain  provisions,  **and 
in  other  places."  They  consisted  of  silk  in  pieces, 
shawls,  opera  cloaks,  silk  umbrellas  and  other  dry  goods. 
It  would  seem  that,  if  a  searching  officer  found  the  goods, 
the  master  of  the  vessel  ought  to  be  able  to  show  some 
better  reason  for  not  knowing  or  being  informed  that 
the  goods  were  in  the  places  where  they  were  found, 
than  merely  that  he  had  no  such  knowledge  or  informa- 
tion, and  the  general  statement  that  he  took  all  precau- 
tions in  his  power  to  prevent  smuggling,  if  it  is  desired 
that  the  Court  shall  be  satisfied  affirm'atively  that  the 
manifest  was  "incorrect  by  mistake."  But,  further, 
there   is   no  compliance  with  the    other   part  of  the 
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proviso,  by  making  it  appear  that  no  part  of  the  cargo 
of  the  vessel  was  unshipped,  after  it  was  taken  on  board, 
except  such  as  was  particularly  specified  and  accounted 
for  in  the  report  of  the  master. 

There  must  be  a  decree  against  the  vessel  for  the 
1654  92,  with  costs. 

H.  E.  Davks^  Jr.  (Assistant  District  Attorney),  for  the 
United  States. 

C.  Donohue  and  J.  Chetwoodj  for  the  claimants. 
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ExAMiKATiON  OP  Witness. — Form  of  Oath. 

An  attorney,  who  is  called  as  a  witness  in  a  proceeding  in  bankruptcy,  is  not  en- 
titled to  add  to  the  oath  which  he  takes  a  reserration  of  a  right  to  refuse 
to  answer  any  question  on  the  ground  of  privilege  as  the  attorney  or  counsel 
of  the  bankrupt 

Ok  the  application  of  the  assignee  in  bankruptcy  in 
this  case,  *a  summons  was  issued  to  an  attorney  to  ap- 
pear as  a  witness.  He  appeared  before  the  register  on 
the  16th  of  March,  1872,  and  was  sworn  in  these  words  : 
"I  do  solemnly  swear  that  I  will  make  true  answer  to 
all  such  questions  as  may  be  proposed  to  me  respecting 
all  the  property  of  the  said.  James  M.  Adams,  the  bank- 
rupt above  named,  and  all  dealings  and  transactions 
relating  thereto,  and  will  make  a  full  disclosure  of  all  ^ 
that  has  been  done  with  the  said  property,  to  the  best  of 
my  knowledge,  information  and  belief ;  and  that  I  will 
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make  true  answers  to  all  questions  which  may  be  put  to 
me  relating  to  the  disposal  or  condition  of  the  said 
property  of  the  said  bankrupt,  to  his  trade  and  dealings 
with  others,  and  his  accounts  concerning  the  same,  to 
all  debts  due  to  or  claimed  from  him,  and  to  all  other 
matters  concerning  his  property  and  estate,  and  the  due 
settlement  thereof  according  to  law,  reserving  my  right 
to  refuse  to  answer  any  question  in  regard  to  such  mat- 
ters on  the  ground  of  privilege  as  the  attorney  and 
counsel  of  said  Adams,  which  I  may  not  be  able  to 
answer  except  in  consequence  of  my  retainer  as  such 
attorney  and  counsel,  and  from  information  derived 
from  my  client  as  such."  The  examination  was  ad- 
journed till  the  18th  of  March,  when  the  witness  ap- 
peared. The  assignee  refused  to  proceed  with  the 
examination  of  the  witness  under  the  oath  which  he  had 
taken.  The  witness  then  proposed  to  take  an  oath  in 
the  following  form:  **I,  being  duly  sworn  in  regard 
to  the  matters  now  pending  before  the  said  register, 
say,  &c."  To  this  the  assignee  objected.  The  register 
certified  the  question  to  the  Court. 

Blatghfobd,  J.  The  proper  form  of  oath  is  the  first, 
without  the  reservation  added  to  it.  The  assignee  was 
right  in  declining  to  proceed  with  the  examination  of 
the  witness  under  the  oath  administered  March  16th, 
1872,  and  in  objecting  to  the  witness  being  sworn  in  the 
form  proposed  by  the  witness. 
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Collision  nxar  Hbll  Gate. — Steamboat  and  Schooner. — ^Lights. — 
Estimates  of  Distance. — ^Movement  in  Extremis. 

A  schooner,  bonnd  to  New  York,  was  beating  through  the  East  rirer  against  a 
light  Bonthwest  wind,  the  tide  being  ebb,  about  midnight  of  July  1 8th,  1871. 
She  alleged  that,  haying  folly  beat  out  her  tack,  she  was  in  stays  close  in  under 
Negro  Point  Bluff,  on  Ward's  Island,  when  a  steamboat,  bound  from  New 
York,  ran  into  her,  striking  her  on  her  port  bow  a  blow,  angling  aft,  which 
sank  her.  Both  Tessels  had  the  regulation  lights  set,  and  both  had  lookouts 
stationed  forward.  The  story  of  the  steamboat  was,  that,  as  she  rounded  Hal- 
lett's  Point,  she  saw  the  schooner's  red  light  off  her  starboard  bow;  that  shortly 
afterwards  she  saw  both  lights  of  the  schooner,  then  about  a  quarter  or  a  half  a 
mile  off;  that  very  soon  afterwards  the  schooner's  red  light  disappeared,  the 
green  light  remaining  visible,  whereupon  the  steamboats s  wheel  was  starboarded 
to  go  under  the  schooner's  stern,  and  her  engine  slowed ;  that  thereafter  the 
red  light  suddenly  came  into  view  again,  indicating  that  the  schooner  had 
changed  her  course ;  and  that  thereupon  the  steamer  stopped,  but  too  late  ta 
avoid  a  collision : 

Held,  That,  on  the  eyidence,  the  pilot  of  the  steamer  mistook  the  distance  he  waa 
from  the  schooner,  whev  he  starboarded  to  go  between  her  and  Ward's  Island* 
and  was  then  too  near  her  to  allow  time  for  the  schooner  to  get  off  on  the  other 
tack; 

That  the  schooner  made  no  change  back  to  the  port  tack  after  having  come  about 
on  the  starboard  tack ; 

That,  although  the  schooner's  jib  was  held  up  so  as  to  keep  her  in  stays,  yet  that 
did  not  contribute  to  the  collision,  and  was  done  in  the  extreme  peril  and  alarm 
consequent  on  the  close  approach  of  the  steamboat  head  on ; 

That  the  steamboat  was  solely  liable  for  the  damages.* 

Blatohpord,  J.  This  libel  is  filed  by  the  owners  of 
the  schooner  Oscar  O.  Acken,  and  the  owners  of  the 
cargo  laden  on  board  of  her,  to  recover  the  damages 
caused  by  a  collision  which  took  place  about  midnight, 
on  the  18th  of  July,  1871,  between  the  schooner  and  the 


*  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal. 
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Steamboat  Elm  City,  off  Negro  Point  Bluff,  in  Hell  Gate, 
whereby  the  schooner  was  sunk*  The  steamboat  was 
bound  from  New  York  to  New  Haven.  The  schooner, 
bound  to  New  York,  was  beating  down  against  a  light 
southwest  wind,  the  tide  being  the  first  of  the  ebb.  The 
stem  of  the  steamboat  struck  the  port  bow  of  the 
schooner,  near  the  schooner's  stem,  a  blow  ranging  in- 
board on  the  schooner  a  little,  in  a  direction  towards  the 
schooner's  main  hatch. 

The  libel  alleges,  that,  at  the^time  of  the  collision,  the 
schooner  had  beat  fully  across  the  channel,  and  was  in 
stays  close  in  under  Negro  Point  Bluff;  and  that  the 
collision  was  caused  solely  through  the  fault  of  those  in 
charge  of  the  steamboat,  in  that,  among  other  things, 
she  did  not  take  a  course  that  would  have  taken  her  to 
the  southward  of  the  schooner,  or  wait  till  the  schooner 
had  crossed  to  the  southward,  and  then  pass  to  the 
northward  of  the  schooner,  in  not  having  a  competent 
and  proper  lookout,  and  seeing  the  position  of  the 
schooner  sooner  and  more  accurately,  in  not  sooner 
stopping  and  backing,  and  in  otherwise  not  taking 
proper  measures  to  avoid  the  schooner. 

The  answer  avers,  that,  when  the  steamboat  rounded 
Hallett's  Point,  she  discovered  the  schooner's  red  light, 
bearing  off  the  steamboat's  starboard  bow,  such  light 
being,  as  near  as  could  be  ascertained,  somewhere 
abreast  of,  or  to  the  eastward  of,  Negro  Point  Bluff;  that 
both  vessels  continued  on  tlieir  respective  courses,  and, 
shortly  after,  the  schooner  exhibited  both  of  her  signal 
lights,  green  and  red,  she  being,  at  that  time,  as  nearly 
as  can  be  stated,  about  abreast  of  Negro  Point  Bluff, 
and  near  the  west  shore,  and  from  a  quarter  to  a  half  of 
a  mile  distant  from  the  steamboat;  that,  very  soon 
thereafter,  the  schooner's  red  light  disappeared  and  her 
green  light  alone  remained  visible,  whereupon  the  steam- 
boat's wheel  was  immediately  hove  to  starboard,  to  go 
under  the  schooner's  stern,  between  her  and  Ward's 
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Island,  and  the  bell  was  rung  to  slow,  which  was  promptly 
answered,  and  the  steamboat  was  slowed ;  that,  immedi- 
ately thereafter,  and  suddenly  and  unexpectedly,  both 
lights  of  the  schooner  again  came  into  view,  whereupon 
the  steamboat  was  immediately  stopped  and  backed,  and 
every  effort  made,  that  could  be,  to  avoid  the  collision, 
yet  the  vessels  came  together,  the  steamboat's  stem 
striking  the  schooner  on  her  port  side,  somewhere  for- 
ward of  the  port  fore-rigging,  and  the  schooner  sank ; 
that,  from  these  various  changes  of  the  lights  of  the 
schooner,  the  pilot  and  those  navigating  the  steamboat 
had  reason  to  understand  and  believe,  that,  when  they 
first  saw  the  red  light,  the  schooner  was  standing  over 
towards  Ward's  Island,  that,  by  the  subsequent  appear- 
ance of  both  lights,  she  was  coming  around  upon  the 
opposite  tack,  and  that,  by  the  disappearing  of  the  red 
light,  and  the  green  light  alone  remaining  \isible,  she 
had  got  around  and  was  standing  over  towards  Long 
Island  ;  that,  at  that  time,  if  the  schooner  had  kept  on, 
there  was  abundant  time  and  room  for  the  steamboat  to 
have  passed  under  her  stern  in  safety,  the  steamboat's 
wheel  having  been  starboarded,  and  her  speed  slackened, 
to  accomplish  it ;  that  it  was  the  duty  of  the  schooner 
then  and  there  to  have  held  on  her  course  towards  Long 
Island,  but,  instead  of  so  doing,  she,  without  any  excuse 
therefor,  wrongfully  and  improperly  changed  her  course, 
and  came  around  again  with  her  head  towards  Ward's 
Island,  which  brought  her  port  side  towards  the  steam- 
boat, and  so  baffled  the  navigation  of  the  steamboat  as 
to  render  the  collision  inevitable ;  and  that  the  collision 
occurred  by  reason  of  the  want  of  a  proper  and  vigilant 
lookout  on  the  schooner,  and  the  erroneous  and  improper 
navigation  on  her  part,  and  so  changing  her  course,  and 
thus  baffling  the  lawful  and  proper  efforts  of  the  steam- 
boat to  keep  out  of  her  way. 

The  schooner  had  on  board,  at  the  time,  her  master, 
who  was  at  the  wheel,  two  seamen,  who  were  forward. 
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and  a  boy,  16  or  17  years  old,  who  was  steward.  The 
master  and  the  two  seamen  have  been  examined  as  wit- 
nesses for  the  libellants. 

The  master  testifies,  that  he  first  saw  the  steamboat's 
red  light  when  he  was  on  his  tack  towards  Long  Island  ; 
that  the  steamboat  was,  at  that  time,  about  at  Hallett's 
Point ;  that  he  tacked  on  the  Long  Island  shore,  and 
stood  towards  Ward's  Island,  keeping  the  steamboat's 
red  light  in  view,  until  he  had  got  about  half  way  over 
towards  Ward's  Island,  when  he  saw  the  green  light  and 
the  red  light  of  the  steamboat,  as  if  she  had  turned  to 
come  towards  him ;  that  he  stood  over  until  within  fifty 
feet  of  Ward's  Island,  and  then  tried  to  go  about,  the 
steamboat  being,  at  that  time,  about  150  feet  ofi",  and 
still  showing  her  green  and  red  lights ;  that,  in  order  to 
go  about,  he  put  his  helm  hard-a-starboard  and  held  it 
there  until  the  steamboat  was  not  twenty-five  feet  off", 
and  then  let  go  of  his  wheel,  and  stepped  a  distance  of 
two  feet  to  the  cabin  door  and  called  to  the  steward  to 
come  up,  and  then  went  back  and  put  his  hand  on  the 
wheel  just  as  the  steamboat  struck  the  schooner ;  that 
the  schooner,  at  the  time  of  the  blow,  had  got  around 
nearly  into  the  wind,  so  that  her  sails  shook  a  little ; 
that  he  did  not  put  his  wheel  to  port  at  all ;  that,  when 
he  let  it  go,  it  did  not  run  back  or  move  either  way ;  and 
that  he  heard  two  whistles  from  the  steamboat  when  she 
was  about  150  feet  off; 

Palmer,  one  of  the  seamen  on  the  schooner,  testifies, 
that  he  was  standing  forward  on  the  starboard  side ;  that 
he  first  saw  the  steamboat's  red  light  when  the  schooner 
was  going  about  on  the  Long  Islatid  shore ;  that,  after 
the  schooner  had  got  a  little  more  than  half  way  across 
towards  Ward's  Island,  he  saw  both  of  the  colored  lights 
of  the  steamboat ;  that  the  schooner  stood  over  towards 
Ward's  Island  as  far  as  the  eddy  (elsewhere  he  says  he 
supposes  they  be^an  to  go  about  when  about  fifty  feet 
from  Ward's  Island,  *'  may  be  more  "),  and  then  came 
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up  into  the  wind  and  lay  there,  and  did  not  get  off  on 
the  other  tack,  her  sails  shaking  and  she  being  right  in 
the  wind  when  the  steamboat  struck  her ;  that,  when  the 
steamboat  was  about  twenty  feet  off,  her  two  colored 
lights  being  visible,  he  started  to  go  aft;  and  that,  jast 
before  he  started  to  go  aft,  he  heard  the  master  call  the 
steward.  This  witness  states  a  fact  which  the  master 
did  not  testify  to,  that,  when  the  schooner  came  up  into 
the  wind,  the  master  told  him  to  let  the  jib  swing  amid- 
ships, and  he  did  so,  the  effect  being  to  keep  the  vessel 
from  going  about,  and  to  let  her  lie  in  the  wind.  He 
says,  that  the  schooner  lay  in  the  wind  *'  a  minute,  may 
be,"  before  she  was  struck ;  that,  if  the  jib  had  not  been 
Buffered  to  swing  admidships,  they  could  have  about  got 
around  on  the  starboard  tack,  before  being  struck,  but 
could  not  have  cleared  the  steamboat;  and  that  the 
steamboat  was  160  feet  off  when  the  schooner  got  into 
the  wind. 

Lockwood,  the  other  seaman,  testifies,  that  he  first 
saw  the  steamboat's  red  light  when  the  schooner  was 
about  half  way  across  on  her  tack  towards  Long  Island ; 
that,  when  the  schooner  was  about  half  way  across  on  her 
tack  towards  Ward's  Island,  he  saw  both  of  the  colored 
lights  of  the  steamboat ;  that,  when  the  schooner  got 
over  to  the  eddy,  about  fifty  feet  from  Ward's  Island, 
and  the  steamboat  was  about  150  feet  off,  and  apparently 
coming  right  towards  the  schooner,  her  two  colored 
lights  and  her  white  head -light  being  visible,  the 
schooner  came  head  to  the  wind,  but  did  not  go  around 
on  the  other  tack;  that,  at  the  time  the  schooner  got 
head  to  the  wind,  the  steamboat  was  not  over  twenty  or 
twenty-five  feet  off ;  that  he  stood  forward,  looking  out 
and  not  handling  the  sails,  and  did  not  go  aft  before  the 
collision ;  and  that  Palmer  let  the  jib  swing  in  when  the 
steamboat  was  not  over  twenty-five  feet  off. 

The  seqnence  of  events,  as  set  up  in  the  answer,  is, 
(1)  red  light  of  the  schooner  seen  off  the  steamboat's 
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Starboard  bow ;  (2)  both  of  the  colored  lights  of  the 
schooner  seen,  when  the  schooner  was  from  a  quarter  to 
a  half  of  a  mile  off;  (3)  the  schooner's  red  light  disap- 
peared, her  green  light  remaining  visible,  whereupon 
the  steamboat  starboarded  and  slowed ;  (4)  both  of  the 
colored  lights  of  the  schooner  again  seen,  whereupon  the 
steamboat  stopped  and  reversed. 

The  pilot,  who  was  at  the  wheel,  two  wheelsmen,  who 
were  also  at  the  wheel,  the  lookout,  and  the  engineer, 
have  been  examined  from  the  steamboat. 

Stephens,  the  pilot,  testifies,  that,  on  turning  Hal- 
lett's  Point,  he  discovered  the  red  light  of  the  schooner 
on  his  port  bow ;  that,  just  as  the  steamboat  was  on  the 
turn  at  2fegro  Point,  the  schooner  showed  both  of  her 
colored  lights,  being  somewhere  near  a  quarter  of  a  mile 
off,  and  the  lights  bearing  on  the  port  bow  of  the  steam- 
boat ;  that  he  then  starboarded  and  slowed,  so  as  to  go 
between  the  Schooner  and  Ward's  Island ;  that  the  next 
thing  he  observed,  in  reference  to  the  schooner's  lights, 
was,  that  she  shut  in  her  red  light,  leaving  her  green 
light  alone  visible  ;  that  the  next  thing  he  observed,  in 
regard  to  the  schooner's  lights,  was,  that  she  showed 
both  of  her  colored  lights  again ;  that  he  then  rang  to 
stop  and  back,  and  blew  two  whistles;  and  that  the 
schooner  was  gradually  swinging  towards  Ward's  Island, 
Tvhen  she  was  struck*  On  cross-examination,  he  says, 
that  he  had  turned  Negro  Point,  And  got  headed  up  the 
liver,  when  he  first  saw  the  two  lights  of  the  schooner, 
the  steamboat  being  then  in  about  the  middle  of  the 
river ;  that  the  schooner  might,  perhaps,  have  been  150 
feet  off,  when  she  showed  both  of  her  colored  lights  the 
second  time ;  and  that,  just  before  that,  her  green  light 
bore  off  the  starboard  bow  of  the  steamboat,  the  steam- 
boat being  on  a  swing  to  port.  He  also  says,  that,  at 
the  time  of  the  blow,  the  schooner's  green  light  had  dis- 
appeared, and  her  red  light  alone  was  visible ;  that  the 
schooner  must  have  swung  off  with  her  head  towards 


64  SOUTHERN  DISTRICT  OF  NEW   YORK. 


The  Steamboat  Elm  City. 


Ward's  Island,  in  order  to  have  been  struck  as  she  was ; 
that,  when  he  rang  to  stop  and  back,  he  had  stopped  the 
swinging  to  port,  by  steadying  the  helm  ;  that  the  stop- 
ping and  backing  swung  the  steamboat's  head  a  little  to 
starboard,  but  he  did  not  change  his  helm  when  he 
stopped  and  backed  ;  and  that  the  vessels  were  too  close 
together  for  porting  by  the  steamboat,  at  the  time  she 
stopped  and  backed,  to  have  been  of  any  service. 

Burt,  one  of  the  wheelsmen,  states,  that,  after  seeing 
the  schooner's  red  light,  he  saw  both  of  her  colored 
lights  ;  that  then  the  steamboat's  wheel  was  starboarded, 
and  she  was  slowed,  tbe  schooner  being  about  a  quarter 
of  a  mile  off;  that  afterwards  the  schooner  shut  in  her 
red  light,  and  showed  her  green  light  alone ;  that  then 
the  wheel  of  tbe  steamboat  was  let  run  amidships ;  that 
next  both  of  the  colored  lights  of  the  schooner  became 
visible,  and  the  steamboat  was  stopped  and  backed,  the 
schooner  being  then  over  200  feet  off ;  that  the  wheel  of 
the  steamboat  was  not  again  changed  ;  that  afterwards, 
and  before  the  blow,  the  schooner's  green  light  was  shut 
in,  her  red  light  remaining  visible ;  that,  if  the  steam- 
boat had  ported  when  she  stopped  and  backed,  she 
would  not  have  cleared  the  schooner ;  and  that  the 
schooner,  when  hit,  was  swinging  towards  Ward's  Island. 

Wedmore,  the  other  wheelsman,  testifies,  that,  after 
the  schooner  showed  her  red  light,  she  showed  both  of 
her  colored  lights,  being  then  about  a  quarter  of  a  mile 
off;  that  then  the  steamboat  starboarded  and  slowed; 
that,  after  that,  the  wheel  of  the  steamboat  was 
steadied ;  that  after  the  schooner  showed  both  of  her 
colored  lights,  she  next  shut  in  her  red  light,  her  green 
light  remaining  visible ;  that  next  she  showed  both 
lights  again,  and  then  the  steamboat  was  stopped  and 
backed,  when  the  schooner  was  200  feet  off;  and  that, 
when  struck,  the  schooner  was  gradually  swinging 
towards  Ward's  Island,  and  had  shut  her  green  light  in. 

Grant,  the  lookout,  says,  that  he  stood  about  fifteen 
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feet  abaft  the  stem  of  the  steamboat ;  that  he  reported 
the  schooner  as  a  sail  off  the  port  bow;  that  the 
schooner,  after  showing  her  red  light,  showed  both  of 
her  colored  lights,  and  then  shut  in  her  red  light,  her 
green  light  remaining  visible,  and  then  showed  both  of 
the  lights  again,  when  the  steamboat  was  close  to  her ; 
that,  when  struck,  the  schooner  was  swinging  towards 
Ward's  Island ;  that,  when  he  first  saw  both  of  the 
schooner's  colored  lights,  the  vessels  were,  he  should 
think,  150  or  175  feet  apart,  or,  it  might  have  been, 
fm'ther;  and  that,  when  he  saw  both  of  her  colored 
lights  the  second  time,  the  vessels  were  somewhere  in 
the  neighborhood  of  ten  or  twenty  feet  apart. 

The  engineer  of  the  steamboat  says,  that  the  steam- 
boat made  between  two  and  two  and  a  half  turns  back, 
before  the  blow,  it  taking  about  four  turns  back  to  stop 
her  headway  when  going  slowed. 

It  cannot  escape  observation,  that  there  are  some 
discrepancies  between  the  answer  and  the  evidence  of 
the  witnesses  from  the  steamboat.  The  answer  states, 
that  the  red  light  of  the  schooner,  when  discovered,  bore 
off  the  starboard  bow  of  the  steamboat ;  while  the  evi- 
dence is,  that  it  bore  off  the  port  bow.  A  more  impor- 
tant discrepancy  is,  that  the  answer  sets  up  that  the 
steamboat  starboarded  and  slowed  when,  and  not  until, 
the  schooner's  red  light  was  shut  in ;  while  the  pilot  and 
the  two  wheelsmen  of  the  steamboat  say  that  the  steam- 
boat starboarded  and  slowed  when  the  schooner  showed 
her  two  colored  lights,  and  before  she  shut  in  her  red 
light.  The  evidence  makes  the  starboarding  and  slow- 
ing of  the  steamboat  to  have  taken  place  when  the  ves- 
sels were  further  apart  than  they  were  if  such  star- 
boarding and  slowing  did  not  take  place  till  the  time 
stated  in  the  answer. 

There  is  also  a  discrepancy,  in  a  very  important 
particular,  between  the  testimony  of  the  lookout  on  the 
steamboat  and  the  testimony  of  the  three  persons  who 
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were  in  the  pilot  house  of  the  steamboat.  The  latter 
testify,  that,  when  the  schooner  first  showed  both  of  her 
colored  lights,  and  the  steamboat  starboarded  and 
slowed,  the  schooner  was  about  or  somewhere  near  a 
quarter  of  a  mile  off,  that  is,  1,320  feet  off.  The  place 
where  these  observers  were  was  some  distance  back  from 
the  bow  of  the  boat,  where  the  lookout  was  stationed,  and 
was  higher  from  the  water.  The  lookout  was  fifteen  feet 
abaft  the  stem,  and  gives  his  judgment  of  the  distance 
apart  of  the  vessels,  when  the  schooner  first  showed  both 
of  her  colored  lights,  as  150  or  175  feet,  although,  he 
says,  it  might  have  been  further.  The  master  of  the 
schooner  says,  that,  'when  he  began  to  go  about,  the 
steamer  was  about  150  feet  off.  Palmer,  one  of  the 
schooner's  seamen,  testifies,  that  the  steamboat  was  150 
feet  off  when  the  schooner  got  into  the  wind ;  and  Lock- 
wood,  the  other  one  of  the  schooner's  seamen,  says,  that 
the  steamboat  was  about  150  feet  off  when  the  schooner 
came  head  to  the  wind.  Until  the  schooner  got  pretty 
well  around  to  the  wind,  she  would  not  show  her  green 
light  to  the  steamboat. 

So,  there  is  another  important  discrepancy  between 
the  testimony  of  the  lookout  on  the  steamboat,  and  that 
of  her  pilot  and  her  two  wheelsmen.  The  pilot  says, 
that,  when  the  schooner  showed  both  of  her  colored 
lights  the  second  time,  and  the  steamboat  stopped  and 
backed,  the  schooner  might,  perhaps,  have  been  150  feet 
off;  Burt  says,  over  200  feet  off;  Wedmore  says,  200 feet 
off ;  and  the  lookout  on  the  steamboat  says,  somewhere 
in  the  neighborhood  of  ten  or  twenty  feet  off.  The  mas- 
ter of  the  schooner  says  he  did  not  let  go  his  hard-a-star- 
board  wheel  till  the  steamboat  was  within  twenty-five 
feet  off,  and  that  when  he  let  it  go  he  called  the  steward. 
He  gives  the  distance  off  of  the  steamboat,  when  he 
heard  her  two  whistles,  as  150  feet.  They  were  blown 
when  the  pilot  rang  to  stop  and  back.  Palmer  says,  that 
he  started  to  go  aft  when  the  steamboat  was  about 
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twenty  feet  oflf,  and  that  just  before  he  started  to  go  aft 
he  heard  the  master  call  the  steward.  Lockwood  says, 
that  the  steamboat  was  not  over  twenty  or  twenty-five 
feet  off  when  the  schooner  got  head  to  the  wind. 

Estimates  of  the  distance  of  lights,  especially  col- 
ored lights,  seen  across  water,  are  of  very  little  value  to 
show  their  real  distance.  But  the  testimony,  in  this 
ease,  indicates,  that,  whatever  the  distance  was,  the 
lookout  on  the  steamboat  thought  that  the  schooner  was 
much  nearer  when  she  showed  both  of  her  colored  lights 
and  the  steamboat  starboarded  and  slowed,  than  the 
men  in  the  pilot  house  of  the  steamboat  thought  she 
was,  and  much  nearer  when  the  steamboat  stopped  and 
backed  than  the  men  in  the  pilot  house  of  the  steamboat 
thought  she  was.  The  testimony  also  indicates,  that 
the  m^n  on  the  schooner  thought  the  steamboat  was 
much  nearer,  when  the  schooner  got  into  a  position  to 
show  both  of  her  colored  lights,  than  the  men  in  the 
pilot  house  of  the  steamboat  thought  she  was. 

I  am  impelled  to  the  conclusion,  from  all  the  evi- 
dence, that  the  pilot  of  the  steamboat  mistook  the  real 
distance  off  of  the  schooner,  when  he  starboarded ;  that 
he  starboarded  and  slowed  instead  of  starboarding  and 
stopping,  or  instead  of  stopping  without  starboarding, 
or  instead  of  porting,  under  the  mistaken  idea  that  he 
was  so  far  away  from  the  schooner  that  he  would  have 
.  room,  after  she  got  about  and  off  on  her  starboard  tack, 
to  go  under  her  stern ;  that  he  ran  on,  under  a  starboard 
wheel,  until  he  got  so  near  to  Ward's  Island  that  he  was 
obliged  to  steady  his  helm  ;  and  that  then  he  found  him- 
self so  close  to  the  schooner  that  he  could  not  avoid  her, 
and  had  no  time  to  port,  but  could  only  ineffectually 
stop  and  back.  This  starboarding  of  the  steamboat,  and 
her  continuing  to  run  directly  head  on  towards  the 
schooner,  was,  on  the,  evidence  of  the  steamboat's  own 
witnesses,  the  result  of  the  schooner's  coming  about  so 
far  as  to  show  both  of  her  colored  lights,  and,  perhaps, 
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to  shut  in  her  red  light.  Nothing  is  complained  of  by 
the  steamboat  as  against  the  schooner,  except  that  the 
schooner,  after  shutting  in  her  red  light,  showed  it  again 
with  the  green.  But  the  evidence  from  the  schooner  as 
to  what,  in  fact,  was  done  on  board  of  her,  shows,  that 
it  was  done  in  the  extreme  peril  and  alarm  of  the  close 
approach  of  the  steamboat^  head  on,  both  of  her  colored 
lights  visible ;  and  the  entire  evidence  falls  to  show  satis- 
factorily  that  anything  done  on  board  of  the  schooner 
contributed  to  the  collision.  It  was  the  duty  of  the 
steamboat  to  avoid  the  schooner,  and,  not  having  done 
so,  to  show  a  clear  excuse  for  not  having  done  so.  I 
think  she  fails  to  establish  such  excuse. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the 
damages  sustained  by  the  libellants. 

22.  D.  Benedict^  for  the  libellants. 

E.  H.  Oweviy  for  the  claimants. 


MAY,  1872. 

THE  UNITED   STATES  v.  A  QUANTITY  OF 

TOBACCO,  &c. 

Internal  Revsnub.  —  Tax  on  Tobacco.  —  Pretended  and  Actual 
Sale.  —  Evidence  of  Previous  Evasions  of  the  Revenue 
Law. — Intent. 

Under  the  90th  and  94th  sections  of  the  Internal  Revenue  Act  of  June  80,  1864 
(18  U,  8.  Stat,  at  Large,  224),  as  amended  by  the  Act  of  July  18,  1866  (14  Id. 
160),  and  the  ftlst  and  84th  sections  of  the  Act  of  July  20, 1868  (15  Id.  162, 
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168),  a  completed  sale  or  a  completed  removal  of  manufactured  tobacco  is  a 
necessarj  preliminary  to  the  accruing,  assessment  and  payment  of  the  tax 
upon  it. 

But  the  proTiflion  in  the  48th  section  of  the  Act  of  1864,  as  amended  by  the  Act 
of  1866,  which  provides  for  the  forfeiture  of  goods  "  on  which  taxes  are  im- 
posed by  the  provisions  of  law,  which  shall  be  found  in  the  possession  or  cus- 
tody,  or  within  control,  of  any  person  or  persons,  for  the  purpose  of  being  sold 
or  removed  by  such  person  or  persons  in  fraud  of  the  internal  revenue  laws," 
does  not  require  that  there  should  have  been  a  completed  sale  or  removal  of  such 
goods. 

The  provision  in  the  said  48th  section,  in  respect  to  the  forfeiture  of  raw  ma- 
terials, is  not  dependent  on  the  provision  in  regard  to  taxable  articles,  so  as  to 
make  the  forfeiture  of  the  raw  materials  dependent  on  their  being  seized  in  the 
possession  of  a  person  in  whose  possession  forfeitable  taxable  articles  are 
found. 

Under  the  said  48th  section  the  eorpui  delicti  \b  the  possession  of  the  specified 
property  with  the  specified  fraudulent  purpose  or  design,  without  the  doing  of 
any  oveit  act  in  respect  of  it. 

Evidence  of  the  manifestation  of  a  like  fraudulent  intent  at  prior  times,  in  respect 
to  kindred  matters,  may  be  o£fered  to  prove  the  existence  of  the  fraudulent 
purpose  or  design  mentioned  in  the  48th  section,  as  to  the  articles  in  question. 

Under  the  94th  section  of  the  Act  of  June  80,  1864,  above  cited;  as  amended  by 
the  9th  section  of  the  Act  of  July  18,  1866,  tobacco  made  of  leaves  from  which 
part  of  the  stems  had  been  removed,  and  to  which  an  equal  proportion  of  other 
stems,  prepared  in  a  certain  way,  had  been  added,  and  which  had  not  been 
sweetened,  was  taxaUe  at  forty  cents  a  pound,  after  the  1st  of  August,  1866. 

A  manufacturer  of  tobacco  made  a  pretended  sale  of  a  quantity  of  tobacco  on  the 
day  before  an  Act  increasing  the  tax  on  it  went  into  effect,  and  paid  the  tax 
as  on  a  sale.  The  increased  tax  went  into  operation,  and  was  afterwards  re- 
duced again  below  the  former  rate.  After  the  reduction  he  sold  the  tobacco, 
but  made  no  return  of  the  sale  and  paid  no  tax  on  it : 

Meld,  That  the  transaction  was  illegal,  and  that  the  manufacturer  had  no  right  to 
pay  the  tax  when  he  did. 

It^was  also  the  course  of  business,  in  his  establishment,  to  remove  from  the  whole- 
sale department  to  the  retail  department  a  quantity  of  tobacco  at  once,  and 
to  make  a  return  and  pay  tax  on  it  as  one  sale,  and  not  to  make  any  record, 
or  retqm  or  pay  any  tax  on  the  actual  sales  of  it  in  the  retail  department : 

Meld,  That  this  was  an  illegal  mode  of  doing  business,  and  that  it  was  for  the 
jury  to  say  what  was  the  intent  of  the  manufacturer  in  adopting  that  mode.* 

Blatohfobd,  J.  The  first  four  grounds  urged,  on 
the  part  of  the  claimant,  as  a  reason  for  granting  a  new 
trial  in  this  case,  are,  that  the  Court  erred  "  in  instruct- 

*  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal 
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ing  the  jury  that  they  could  find  a  verdict  in  favor  of 
the  United  States  on  the  issue  made  by  the  information 
and  answer,  without  any  proof,  on  the  part  of  the 
United  States,  tending  to  show  that  any  taxes  had  be- 
come due,  or  had  been  imposed,  upon  the  manufactured 
tobacco  seized  on  the  claimant's  premises,  and  without 
acfy  proof,  on  the  part  of  the  United  States,  tending  to 
show  that  the  claimant  had  sold,  or  removed  from  his 
premises  for  consumption,  or  was,  at  the  time  of  the 
seizure,  engaged  in  selling  or  removing  from  his  prem- 
ises for  consumption,  any  of  the  manufactured  tobacco 
so  seized ;"  and  '*  in  instructing  the  jury,  in  the  absence 
of  any  proof  that  taxes  had  become  imposed  on  the 
said  manufactured  tobacco,  and  that  the  claimant  had 
sold  or  removed,  or  was  engaged  in  selling  or  removing, 
any  part  of  the  same,  without  paying  such  taxes,  that 
the  jury  could  infer,  from  previous  alleged  evasions,  or 
attempts  at  evasions,  of  the  revenue  laws,  by  the  claims 
ant,  an  intent  to  sell  or  remove  the  said  manufactured 
tobacco  without  paying  the  taxes  that  might  become 
due  thereon,  and,  from  such  intent,  so  found,  find  a  for- 
feiture of  the  said  manufactured  tobacco  so  seized  as 
aforesaid ;"  and  "in  instructing  the  jury,  in  the  absence 
of  any  proof  that  the  claimant  had  sold  or  removed,  or 
was  engaged  in  selling  or  removing,  any  manufactured 
tobacco  on  which  taxes  had  been  imposed  by  law,  with- 
out paying,  and  without  intending  to  pay,  the  said  taxes,, 
that  they  could  infer,  from  previous  alleged  evasions,  or 
attempts  at  evasion,  of  the  revenue  laws,  by  the  claim- 
ant, a  purpose  to  sell  or  remove  the  manufactured  ar- 
ticles which  he  might  thereafter  make  from  the  raw 
materials  seized,  without  paying  the  taxes  that  would 
become  due  thereon,  and,  from  such  purpose,  so  found, 
find  a  forfeiture  of  the  said  raw  materials ;"  and  "in 
refusing  to  give  to  the  jury  the  instructions  prayed  for 
in  the  13th  and  14th  of  the  claimant's  prayers  for  in- 
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8tructions,  and  in  giving  to  the  jury  the  1st  and  2d  of 
the  instructions  prayed  for  by  the  District  Attorney."* 

The  13th  and  14th  of  the  claimant's  prayers  for  in- 
struction were  as  follows :  **  13.  That  there  is  no  evi- 
dence, in  •  this  action,  that,  at  the  time  of  the  finding  or 
seizure  of  the  property  in  this  action,  the  claimant  had 
not  paid  all  the  taxes  due  on  all  the  goods,  wares,  mer- 
chandise, articles,  or  objects,  which  had  been,  before 
that  date,  manufactured  at  his  factory  and  sold  or  re- 
moved therefrom.  14.  That  there  is  no  evidence,  in 
this  action,  that  any  goods,  wares,  merchandise,  articles 
or  objects  on  which  taxes  were  imposed  by  the  provis- 
ions of  law,  manufactured  at  the  factory  of  Mr.  Lilien- 
thal,  were  ever  sold  or  removed  by  him,  or  by  any  other 
person,  in  fraud  of  the  internal  revenue  laws,  or  with 
design  to  avoid  payment  of  said  taxes." 

The  prosecution  in  this  suit  is  founded  on  that  part  of 
the  48th  section  of  the  Act  of  June  30th,  1864,  as  amended 
by  the  9th  section  of  the  Act  of  July  13th,  1866  (14  U.  S. 
Stat  at  Large  J  111),  which  is  in  these  words:  "All 
goods,  wares,  merchandise,  articles,  or  objects,  on  which 
taxes  are  imposed  by  the  provisions  of  law,  which  shall 
be  found  in  the  possession,  or  custody,  or  within  the 
control,  of  any  person  or  persons,  for  the  purpose  of 
being  sold  or  removed  by  such  person  or  persons  in 
fraud  of  the  internal  revenue  laws,  or  with  design  to 
avoid  payment  of  said  taxes,  may  be  seized  by  the  col- 
lector or  deputy  collector  of  the  proper  district  *  *  * 
and  the  same  shall  be  forfeited  to  the  United  States ; 
and  also  all  raw  materials  found  in  the  possession  of  any 
person  or  persons  intending  to  manufacture  the  dame 
into  articles  of  a  kind  subject  to  tax,  for  the  purpose  of 
fraudulently  selling  such  manufactured  articles,  or  with 
design  to  evade  the  payment  of  said  tax ;  and  also  all 

*  For  the  let  and  2d  instructions  prayed  for  by  the  District  Attorney,  and 
here  referred  to,  see  6  Benedict,  pp.  187-139. 
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tools,  implements,  InstrameDts,  and  personal  property 
whatsoever,  in  the  place  or  building,  or  within  any  yard 
or  enclosure,  where  such  articles,  or  such  raw  materials, 
shall  be  found,  may  also  be  seized  by  any  collector,  or 
deputy  collector,  as  aforesaid,  and  the  same  shall  be  for- 
feited as  aforesaid."  It  is  claimed  that  the  Gourt  put 
an  erroneous  construction  upon  these  provisions  of  the 
48th  section,  in  its  charge  to  the  jury. 

The  point  of  the  objection  to  the  construction  which 
the  Court  gave  to  the  section  is,  that  the  fact,  or  the 
corpus  delicti,  to  be  proved,  under  the  section,  is  not  a 
mere  state  of  mind,  or  intent,  on  the  part  of  the  person 
in  whose  possession  the  goods,  &c.,  or  the  raw  materials, 
are  found,  to  commit,  at  some  time,  the  wrongful  act,  as 
against  the  Government,  specified  in  the  section,  but  is 
the  doing  of  a  certain  act,  with  a  certain  intent.  It  is 
conceded,  that,  if  merely  such  intent  is  the  thing  to  be 
proved,  the  evidence  given  in  this  case  as  to  the  former 
wrongful  acts  and  omissions  on  the  part  of  the  claim- 
ant, was  not  only  competent,  but  was  sufficient,  if  be- 
lieved by  the  jury,  to  establish  the  intent  mentioned  in 
the  section  and  averred  in  the  information.  The  trial 
was  conducted  throughout  on  the  principle,  that,  to  re- 
cover, it  was  only  necessary  for  the  Government  to 
prove  the  possession  by  the  claimant,  at  the  time  of  the 
seizure,  of  the  manufactured  goods  and  the  raw  ma- 
terials, and  the  finding,  in  the  prescribed  situation,  of 
the  other  personal  property  proceeded  against,  and  the 
fact  that  the  manufactured  goods  were  taxable  goods, 
and  that  the  claimant  intended  to  manufacture  the  raw 
materials  into  taxable  goods,  and  that  he  had  the  fraud- 
ulent intent  specified  in  the  section  in  respect  to  such 
taxable  goods,  manufactured  and  to  be  manufactured. 
It  is  contended  that  this  view  of  the  statute  is  errone- 
ous ;  that  the  proper  construction  of  so  much  of  the  sec- 
tion as  precedes  the  provision  in  regard  to  raw  materials 
is,  that,  when  any  goods,  &c.,  such  as  are  described,  have 
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had  taxes  imposed  od  tbem  by  the  operation  of  tbe  law, 
they  shall  be  forfeited  if  they  are  sold  or  removed  wi^- 
out  the  payment  of  such  taxes  ;  that,  by  the  94th  section 
of  the  Act  of  Jane  30tb,  1864,  both  as  it  originally  stood 
(13  U.  S.  Stat  at  Large^  264),  and  as  amended  by  the  9th 
section  of  the  Act  of  July  i3th,  1866  (14  Id.  128),  taxes 
do  not  become  payable  on  manufactared  tobacco,  until 
it  is  sold,  or  consumed  or  used  by  its  manufacturer,  or 
removed  for  consumption,  or  for  delivery  to  others  than 
agents  of  the  manufacturer  within  the  United  States, 
and,  by  the  90th  section  of  the  said  Act  of  June  30th, 
1864,  as  amended  by  the  9th  section  of  the  said  Act  of 
July  13th,  1866  (14  U.  S.  Stat,  at  Large,  125),  the  tax  im- 
posed on  the  manufacturer  of  tobacco,  snuft*  and  cigars, 
is  held  to  accrue  upon  the  sale  or  removal  from  the  place 
of  manufacture,  unless  removed  to  a  bonded  warehouse  ; 
that  the  words,  in  the  48th  section,  ^'  found  in  the  pos- 
session, or  custody,  or  within  the  control,  of  any  person 
or  persons,  for  the  purpose  of  being  sold  or  removed  by 
such  person  or  persons,"  are  equivalent  to  the  words 
"  found  in  the  act  of  being  sold  or  removed,"  because 
the  tax  is  imposed  in  consequence  of  the  sale  or  removal, 
and  not  in  consequence  of  the  existence  of  the  purpose 
to  sell  or  remove  ;  that  there  must  have  been  a  sale  or 
removal,  or  the  goods  must  be  found  in  the  act  of  being 
sold  or  removed,  for  them  to  be  in  the  condition  pre- 
scribed of  being  goods  '^  on  which  taxes  are  imposed  by 
the  provisions  of  law  ; "  that  there  can  be  no  purpose  to 
sell  or  remove  in  fraud  of  the  law,  or  with  design  to 
avoid  the  payment  of  taxes,  without  an  overt  act  of  sale 
or  removal  done  or  attempted,  because  the  overt  act  of 
sale  or  removal  is  what  causes  the  taxes  to  be  imposed, 
and  the  taxes  the  payment  of  which  it  is  supposed  there 
is  a  design  to  avoid,  are  taxes  which  have  accrued  or  are 
accruing  by  the  act  of  sale  or  removal ;  that,  as  a  mere 
purpose  in  regard  to  sale  or  removal  does  not  impose 
taxes  on  the  goods,  and  no  taxes  are  imposed  until  there 
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is  an  act  of  sale  or  removal,  done  or  attempted,  tbe 
wprds,  *' avoid  payment  of  said  taxes,*'  can  only  apply  to 
taxes  which  have  become  payable ;  that  a  purpose  to  de- 
fraud the  revenue  of  something  can  only  exist  in  respect 
to  something  to  which  the  revenue  is  at  the  time  en- 
titled ;  that,  in  respect  to  so  much  of  the  48th  section 
as  relates  to  raw  materials,  and  to  tools,  &c.,  the  provis- 
ions mean,  that,  where  a  case  of  forfeiture  exists,  as 
specified  in  the  preceding  part  of  the  section,  in  respect 
to  goods  on  which  taxes  have  become  payable,  not  only 
may  such  goods  be  forfeited,  but  also  all  raw  materials 
found  in  the  possession  of  the  same  i)erson  in  whose  pos- 
session such  goods  are  found,  he  intending  to  manufac- 
ture such  raw  materials  into  articles  of  a  kind  subject  to 
tax,  for  the  purpose  of  fraudulently  selling  such  manu- 
factured articles,  or  with  design  to  evade  the  payment  of 
said  tax,  and  also  all  tools,  &c.,  in  the  place,  &c.,  where 
such  articles  or  such  raw  materials  are  found ;  that  the 
clauses  making  up  the  provisions  for  forfeiture  are  not 
to  be  read  disjunctively,  but  connectedly,  the  forfeitures 
being  connected  with  each  other  and  suceeding  each 
other,  when  manufactured  articles,  raw  materials,  and 
tools,  &c.,  are  seized  in  the  hands  of  the  same  person ; 
and  that  the  purpose  of  the  Act  is  to  have  a  statute  ap- 
plicable to  all  manufacturers  whose  productions  are  lia- 
ble to  pay  taxes,  whereby,  whenever  any  taxes  have  be- 
come due  on  any  of  the  manufactured  articles,  and  they 
have  become  liable  to  seizure  and  forfeiture  under  the 
48th  section,  in  the  hands  of  the  manufacturer,  not  only 
may  they  be  seized,  but  his  raw  materials  may  be  seized 
and  forfeited,  if  his  intent  is  to  make  them  into  taxable 
articles,  and  to  sell  or  remove  such  articles  without  pay- 
ing the  tax  on  them,  and  all  tools,  &c.,  found  on  the 
same  premises,  may  be  seized  and  forfeited. 

In  support  of  the  views  urged  on  the  part  of  the 
claimant  as  to  the  proper  construction  of  the  48th  sec- 
tion, it  is  alleged,  that,  if  that  section  makes  a  mere  intent 
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a  caase  of  forfeiture,  it  is  the  first  time,  in  the  history  of 
sncb  legislation,  that  a  mere  intent  has  been  made  a  cause 
of  forfeiture.  It  is  also  urged,  that  there  is  no  reason  to 
suppose  that  Oongress  intended  to  make  the  possession 
of  property,  the  mere  possession  of  which  generally  is 
innocent,  coupled  with  an  intent  to  do  something  wrong- 
ful with  it  at  some  future  time,  a  cause  for  the  forfeiture 
of  such  property ;  and  that  a  statute  which  should  au- 
thorize the  seizure  and  forfeiture  of  such  property,  on 
proof  merely  of  an  intent  to  violate  the  law  in  dealing 
with  it  in  a  certain  manner  at  a  future  time,  would  be  an 
unreasonable  seizure,  and  in  violation  of  the  fourth 
amendment  to  the  Oonstitution  of  the  United  States. 

Not  only  does  the  90th  section  of  the  Act  of  1864,  as- 
amended  by  the  Act  of  1866,  before  referred  to,  provide, 
that  ''the  tax  imposed  upon  the  manufacturer  of  tobacco, 
snuff  and  cigars,  shall  be  held  to  accrue  upon  the  sale  or 
removal  from  the  place  of  manufacture,  unless  removed 
to  a  bonded  warehouse,"  but  the  61st  section  of  the  Act 
of  July  20th,  1868  (15  U.  8.  Stat,  at  Large,  152,  153),  pro- 
vides, that  ''upon  tobacco  and  snuff  which  shall  be  man- 
ufactured and  sold,  or  removed  for  consumption  or  use, 
there  shall  be  collected  and  assessed  the  following  taxes,'^ 
and  the  81st  section  of  the  last  named  Act  {Id.  160),  con- 
tains the  same  provision  in  regard  to  cigars.  So,  also,  by 
the  94th  section  of  the  Act  of  1864,  as  amended  by  the 
Act  of  1866,  before  referred  to,  taxes  do  not  becoine 
payable  on  any  of  the  manufactured  articles  specified  in 
that  section,  until  they  are  sold,  or  consumed  or  used  by 
the  manufacturer,  or  removed  for  consumption.  It  is 
quite  apparent,  from  these  provisions,  that  a  completed 
sale,  or  a  completed  removal,  of  the  manufactured  arti- 
cle, is  a  necessary  preliminary  to  the  accruing,  assess- 
ment and  payment  of  the  tax  upon  it.  Until  such  com- 
pleted sale  or  completed  removal  has  taken  place,  the 
manufacturer  is  not  compellable  to  pay  the  tax,  and  it 
has  not  accrued  so  as  to  be  capable  of  being  assessed  and 
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collected.  If,  then,  the  words  **  taxes  are  imposed,"  in 
the  48th  section,  require  that  the  taxable  article  shall 
have  been  sold  or  removed,  so  as  to  cause  the  tax  to  have 
accrued  and  to  be  payable  upon  it,  and  if  those  words 
are  equivalent  to  the  words  ^'  have  accrued  and  become 
payable,"  it  is  difficult  to  see  how  such  article  can  ever 
be  found  in  the  hands  of  its  manufacturer,  with  the  in- 
tent to  sell  or  remove  it  with  design  to  avoid  payment 
of  the  tax,  so  as  to  be  subject  to  forfeiture  in  his  hands, 
under  that  section.  The  section  would,  under  such  cir- 
cumstances, be  wholly  inapplicable  to  manufactured  ar- 
ticles in  the  hands  of  their  manufacturer,  where  the  ap- 
plication of  the  section  is  most  beneficial,  and  would 
only  apply  to  such  articles  after  they  had  gone  into  the 
hands  of  purchasers  from  him. 

The  meaning  of  the  words  'Haxes  are  imposed,"  as 
used  in  the  48th  section,  may  be  deduced  from  the  mean- 
ing of  the  word  "imposed,"  and  of  kindred  words,  where 
used  in  other  portions  of  the  internal  revenue  laws. 
Thus,  the  language,  before  cited,  of  the  90th  section  of 
the  Act  of  1864,  as  amended  by  the  Act  of  1866,  is,  that 
^'  the  tax  imposed"  on  the  manufacturer  of  tobacco  shall 
^'beheld  to  accrue  upon  the  sale  or  removal  from  the 
place  of  manufacture."  Here,  the  word  "imposed" 
clearly  means  "declared  to  be  collectable."  The  tax 
declared  to  be  collectable  on  manufactured  tobacco  is  to 
be  held  to  accrue  and  become  assessable  and  payable, 
on  the  sale  or  removal  of  such  tobacco  from  the  place  of 
manufacture.  In  analogy  to  this  use  of  the  word  "  im- 
posed," it  is  proper  to  say,  that,  where,  in  the  48th  sec- 
tion, the  words  "  articles  on  which  taxes  are  imposed  by 
the  provisions  of  law  "  are  used,  they  mean  "  articles  on 
which  taxes  are,  by  the  provisions  of  the  law,  declared 
to  be  collectable,  when  such  articles  shall  be  sold  or  re- 
moved." 

Again,  the  provisions  of  a  subsequent  part  of  the 
48th  section  show  what  the  word  "imposed"  means,  in 
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the  previoas  part  of  that  section,,  and  what  the  words 
"subject  to  tax"  mean,  in  the  clause  in  reference  to 
raw  materials  intended  to  be  mauufaQtured  "into  arti- 
cles of  a  kind  subject  to  tax."  The  section,  after  the 
forfeiture  clauses,  proceeds  to  say  :  "  Any  person  who 
shall  have  in  his  custody  or  possession  any  such  goods, 
wares,  merchandise,  articles,  or  objects,  subject  to  tax^ 
as  aforesaid,  for  the  purpose  of  selling  the  same,  with 
the  design  of  avoiding  payment  of  the  taxes  imposed 
thereon,  shall  be  liable  to  a  penalty  of  five  hundred  dol- 
lars, or  not  less  than  double  the  amount  of  taxes  fraud- 
ulently attempted  to  be  evaded,  to  be  recovered  in  any 
Court  of  competent  jurisdiction."  If,  in  this  clause,  the 
words  "  articles  subject  to  tax  "  are  held  to  mean  "  arti- 
cles on  which  taxes  have  accrued  and  become  payable, 
because  of  a  sale  or  removal,"  the  clause  can  have  no 
applicability  to  a  manufacturer  of  the  articles.  But,  the 
good  sense  of  the  words  means  "  articles  on  which  taxes 
are  declared  to  be  collectable,"  and,  in  respect  to  those, 
if  the  purpose  exists  of  selling  them  with  the  design  of 
avoiding  payment  of  the  taxes  "  imposed  thereon,"  that 
is,  payment  of  the  taxes  declared  to  be  collectable  there- 
on, the  penalty  attaches.  So,  the  raw  materials  are 
materials  intended  to  be  manufactured  into  articles  of  a 
kind  on  which  taxes  are  declared  to  be  collectable* 
There  is  every  reason  to  suppose  that  the  word  "  im- 
posed," in  respect  to  taxes  on  articles,  in  the  two  places 
in  which  it  is  used  in  the  48th  section,  and  the  words 
"subject  to  tax,"  in  respect  to  articles,  in  the  two  places  in 
-which  those  words  are  used  in  that  section,  mean  the  same 
thing ;  and  there  is  no  reason  to  suppose  the  contrary. 
If  that  be  so,  then  the  words  "subject  to  tax"  cannot 
mean  "  on  which  taxes  have  accrued  and  become  pay- 
able because  of  sale  or  removal,"  because,  in  respect  to 
the  clause  regarding  raw  materials,  the  manufactured 
articles  have  no  existence,  so  as  to  be  taxable.  The  fact, 
that  the  expression  is  "  articles  of  a  kind  subject  to  tax. 
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can  make  no  difference,  for,  the  second  time  the  words 
** subject  to  tax"  are  used,  the  expression  is  "  subject  to 
tax  as  aforesaid,"  and  the  only  time  the  expression  **  sub- 
ject to  tax"  is  previously  used  in  the  section  is  in  the 
form  of  words  "  of  a  kind  subject  to  tax," 

In  order  to  maintain  the  theory  of  the  claimant,  that 
the  words  **  are  imposed  "  mean  **  have  accrued  and  be- 
come payable,"  it  is  also  necessary  that  the  further  view 
should  be  maintained,  that  the  three  clauses  of  forfeit- 
ure are  to  be  read  connectedly,  and  not  disjunctively. 
But,  it  would  seem  to  be  a  conclusive  objection  to  read- 
ing the  clause  in  regard  to  raw  materials  otherwise  than 
disjunctively  in  respect  to  the  first  clause,  that  the  clause 
in  regard  to  raw  materials  says,  **  all  raw  materials  found 
in  the  possession  of  any  person  or  persons,"  &c.,  and  does 
not  say,  "  all  raw  materials  found  in  the  possession  of 
Mich  person  or  persons,"  &c.,  referring  to  the  person  or 
persons  in  whose  possession  the  articles  on  which  taxes 
are  imposed  are  found. 

The  words  of  the  statute  are,  "  on  which  taxes  are 
imposed  by  the  provisions  of  law."  It  is  reasonable  to 
suppose  that  the  word  "imposed,"  in  the  connection  in 
which  it  is  found  in  this  clause,  is  used  in  the  same  sense 
in  which  it  is  used,  in  a  like  connection,  in  other  provis- 
ions of  the  same  statute,  and  in  kindred  provisions  of 
other  revenue  laws.  On  examination,  it  will  be  found, 
that  the  word  "imposed,"  in  such  connection,  is  not 
used  in  the  Act  of  June  30th,  1864,  and  in  other  revenue 
laws,  in  the  sense  contended  for  by  the  claimant.  The 
173d' section  of  the  Act  of  June  30th,  1864  (13  TT.  S.  Stat, 
at  Large,  304),  speaks  of  "the  duty  imposed  by  any  exist- 
ing law,"  and  of  no  duty  having  been  "imposed"  "by  any 
former  Act,"  and  of  the  duty  "  imposed  "  "  by  the  terms 
of  this  Act ;"  and  the  same  terms  are  used  in  the  70th 
section  of  the  Act  of  July  13th,  1866  (14  U.  S.  Stat,  at 
Large,  173).  The  176th  section  of  the  said  Act  of  1864 
{Id.  305)  speaks  of  a  " tax  or  duty"  "imposed  by  law." 
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The  96th  section  {Id.  272)  speaks  of  materials  ''upon 
which  no  duties  have  been  imposed  by  law."  The  97th  sec- 
tion {Id.  273)  speaks  of  ''  duties  imposed  by  law  enacted 
subsequent"  to  the  making  of  a  contract,  on  articles  to 
be  delivered  under  such  contract.    The  16th  section  of 
the  Act  of  March  3d,  1865  {Id.  486)  speaks  of  the  ''duty 
imposed  by  any  previous  Act."    Section  10  of  the  Act 
of  July  13tb,  1866  (14  Id.  150)  provides,  that  "  no  manu- 
factured wirei  shall  pay  a  greater  tax  than  that  imposed 
on  number  twenty  wire  gauge."    Section  11  of  the  Act 
of  March  2d,  1867  {Id.  476)  speaks  of  the  "  taxes  now  im- 
posed by  law  "  on  manufactures  of  iron.    The  1st  sec- 
tion of  the  Act  of  March  2d,  1867  {Id.  559)  speaks  of 
^'  the  duties  now  imposed  by  law  "  on  the  articles  men- 
tioned in  that  section ;  and  the  2d  section  of  the  same 
Act  {Id.  561)  speaks  of  "  the  duties  heretofore  imposed 
by  law"  ouicertain  articles.    The  language,  before  re- 
ferred to,  of  the  90th  section  of  the  Act  of  June  30th, 
1864,  as  amended  by  the  9th  section  of  the  Act  of  July 
13th,  1866  {Id.  125),  is  very  marked,  in  this  respect,  where 
it  says,  that  "the  tax  imposed  upon  the  manufacturer  of 
tobacco"  "shall  be  held  to  accrue  upon  the  sale  or  re- 
moval from  the  place  of  manufacture,"  clearly  showing 
that,  when  the  tax  or  duty  is  spoken  of  as  "imposed"  by 
the  statute,  that  means  that  it  is  declared  to  be  collect- 
able when  some  event  specified  shall  occur,  although  the^ 
tax  or  duty  does  not  accrue  or  become  payable  on  the 
particular  article   until   the  occurring  of  the    event. 
Many  similar  instances  could  be   referred  to,  of  such 
use,  in  revenue  laws,  of  the  words  "  imposed  by  the  pro- 
visions of  law,"  and  like  words,  in  respect  to  taxes  and 
duties. 

A  use  of  the  words  "subject  to  duty  or  taxation 
under  the  provisions  of  this  Act,"  analogous  to  the  use, 
in  the  48th  section,  of  the  words  "subject  to  tax,"  may 
be  found  in  the  37th  section  of  the  Act  of  June  30th, 
1864  (13  IT.  S.  Stat,  at  Large,  238),  where  provision  is 
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made  that  revenue  ofi9cers  may  enter,  in  tiie  day  time, 
all  places  where  any  articles  ''subject  to  duty  or  taxa- 
tion under  the  provisions  of  this  Act  are  made,  pro- 
duced, or  kept,  to  examine  them,  or  the  accounts  re- 
quired to  be  kept  by  their  manufacturer  respecting 
them.''  Under  this  provision,  most  certainly,  the  offi- 
cers are  not  restricted  to  entering  a  tobacco  manufac- 
tory, only  when  the  articles  made  there  have  been  sold 
or  removed,  so  that  the  tax  has  accrued  on  them. 

A  reading  of  the  48th  section,  giving  the  usual  ac- 
cepted meaning  to  the  words  found  therein,  seems  to  me 
to  lead  conclusively  to  the  view,  that  C!ongress  intended 
to  forfeit  taxable  articles,  when  held,  especially  by  their 
manufacturer,  for  the  purpose  of  being  sold  or  removed 
in  fraud  of  the  revenue  laws,  or  with  design  to  avoid  the 
payment  of  the  taxes  which  would  accrue  thereon  by 
reason  of  such  sale  or  removal,  and  also  to  forfeit  all  raw 
materials  when  held  by  a  person  intending  to  manufac- 
ture them  into  taxable  articles  for  the  purpose  of  fraudu- 
lently selling  such  articles,  or  i«ith  design  to  evade  the 
payment  of  the  taxes  which  would  accrue  thereon  when 
sold  or  removed,  and  also  to  forfeit  all  personal  property 
found  in  the  place  where  any  such  articles,  or  any  such 
raw  materials,  are  found ;  and  that  possession,  with  the 
specified  purpose,  design  or  intent,  is  all  that  is  neces- 
sary to  work  the  forfeiture.    The  provision,  in  the  same 
section,  that  the  possession  of  the  taxable  articles,  for 
the  purpose  of  selling  them,  with  the  design  of  avoiding 
payment  of  the  taxes,  shall  subject  the  possessor  to  a 
penalty  of  not  less  than  double  the  amount  of  taxes 
fraudcdently  attempted  to  be  evaded,  is  in  harmony  with 
the  provisions  in  regard  to  forfeiture.    The  possession 
for  such  purpose  renders  the  possessor  liable  to  a  pen- 
alty of  double  the  amount  of  the  taxes  which,  on  a  sale, 
would  accrue  on  the  articles.    Such  taxes  are  fraudu- 
lently attempted  to  be  evaded  when  the  articles  are  held 
for  such  purpose. 
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The  legislatioa  of  Congress  on  the  subject  shows  a 
uniform  design  in  harmony  with  this  view.    The  114th 
section  of  the  Act  of  July  1st,  1862,  the  first  internal 
revenue  Act  (12  U,  S.  Stat,  at  Large^  487),  provided,  that 
**all  articles  upon  which  duties  are  imposed  by  the  pro- 
visions of  this  Act,  which  shall  be  found  in  the  posses- 
sion of  any  person  or  persons,  iov  the  purpose  of  being 
sold  by  such  person  or  persons  in  fraud  thereof,  and  with 
the  design  to  avoid  payment  of  said  duties,  may  be 
seized  by  any  collector  or  deputy  collector  who  shall 
have  reason  to  believe  that  the  same  are  possessed  for 
the  purpose  aforesaid,  and  the  same  shall  be  forfeited  to 
the  United  States ;  *  *  *  and  any  person  who  shall  have 
in  his  possession  any  such  articles,  for  the  purpose  of  sell- 
ing the  same,  with  the  design  of  avoiding  payment  of 
the  duties  imposed  thereon  by  this  Act,  shall  be  liable 
to  a  penalty,"  &c.    The  48th  section  of  the  Act  of  June 
30th,  1864,  as  originally  passed  (13  U.  S.  Stat,  at  Large, 
240),  carried  out  the  same  principle,  by  re-enacting  the 
l>rovisions  of  the  114th  section  of  the  Act  of  1862,  and 
extending  them,  by  providing  for  the  forfeiture  of  raw 
materials  intended  to  be  manufactured  into  articles  to 
be  sold  in  fraud  of  the  internal  revenue  laws,  or  with 
design  to  evade  the  i)ayment  of  duties  imposed  by  the 
provisions  of  law,  and  for  the  forfeiture  of  all  personal 
l>roperty  found  in  the  same  place  with  the  articles  on 
which  duties  are  imposed,  and  intended  to  be  used  by 
the  possessor  of  such  raw  materials  in  the  fraudulent 
manufacture  of  such  raw  materials.    The  section  was 
amended  by  the  Act  of  July  13th,  1866,  to  read  as  before 
recited,  being  made  more  stringent  as  respected  personal 
property,  so  as  to  cover  all  personal  property  found  in 
the  same  place  with  either  the  articles  or  the  raw  mate* 
rials,  and  without  reference  to  the  intended  use  of  such 
personal  property. 

!No  direct  adjudication  is  found  as  to  the  construction 
of  this  section,  in  respect  to  the  point  taken  by  the 
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claimant.  Yet  many  condemnations  have  been  decreed 
under  it,  both  in  this  Court  and  in  other^  Courts,  where 
the  point  was  as  open  and  proper  to  be  taken  as  in  this 
case.  But  it  does  not  seem  to  have  been  raised.  There 
are,  however,  several  cases  where  the  language  of  the 
Court  indicates  the  view  taken  by  it  of  the  general  scope 
of  the  section.  In  United  States  v.  One  Still,  &c.  (5 
Blatchf.  C.  C.  U.  403),  Mr.  Justice  Nelson  says,  that  the 
48th  section  is  very  comprehensive,  and  was  so  designed, 
and  that  the  reason  for  the  seizure  of  the  articles  on 
which  taxes  are  imposed  by  law,  and  of  the  raw  materials, 
is,  "  for  the  fraudulent  intent  of  the  person  in  the  pos- 
session or  control  Qf  them,  that  is,  an  intent  to  defraud 
the  public  revenue  by  evading  the  tax."  In  United 
States  V.  Thirty-six  Barrels  (7  Blatchf.  C.  G.  JB.  459), 
Judge  WoodruflF  says,  that  the  object  of  the  48th  section 
is  **to  enable  the  Government  to  anticipate  and  prevent 
the  sale  or  removal,  and  to  proceed  to  a  forfeiture  before 
the  overt  act  of  fraud  is  perpetrated;"  that  "it  is  en- 
acted in  view  of  the  very  great  difficulty,  if  not  impracti- 
cability, of  following  distilled  liquors,  after  sale  or  re- 
moval, or  of  identifying  them,  if  found,  and,  also,  in 
view  of  the  ease  with  which  they  may  be  passed  into  the 
hands  of  'bona  fide  purchasers ; "  that  "  the  fraudulent 
intent  or  design "  of  the  person  in  possession  of  the 
spirits  "  is  the  cause  of  forfeiture ; "  that  the  object  of 
the  statute  is  to  "prevent  the  accomplishment  of 
meditated  evasion  and  fraud;"  that  "it  should  be 
construed,  so  far  as  a  fair  interpretation  of  its  language 
will  permit,  in  a  manner  adapted  to  effect  the  purposes 
of  its  enactment ; "  that  the  section  "  has  respect  to  the 
intentions,  purposes,  and  designs  of  the  party"  in 
possession,  which  intentions,  purposes,  and  designs  are 
"the  ground  of  the  forfeiture,  entirely  irrespective  of 
the  difficulties  which  may  lie  in  the  way  of  accom- 
plishing his  intention ; "  and  that  the  terms  of  the 
section   must   not   receive    "a  narrow  construction," 
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**  not  called  for  by  their  fair,  natural,  and  legal  meaning," 
but  must  be  construed  ^'  so  as  most  effectually  to 
accomplish  the  intention  of  the  Legislature  in  passing 
it."  The  principles  laid  down  by  the  Supreme  Court  of 
the  United  States,  in  its  decision  in  the  recent  case  of 
United  States  v.  100  Barrels  (14  Wallace,  44),  seem  to  me 
to  fully  sustain  the  construction  I  place  upon  the 
provisions  Of  the  48th  section. 

There  seems  to  me  to  be  no  warrant  for  saying  that 
there  is  any  evidence  to  be  found,  in  the  48th  section, 
of  any  intention  to  make  the  provision  in  regard  to  raw 
materials  dependent  upon,    and   connected   with,    the 
provision  in  regard  to  taxable  articles,  and  to  make  a 
forfeiture  of  the  raw  materials  depend  upon  their  being 
seized  in  the  possession  of  a  person  in  whose  possession 
forfeitable  taxable  articles  are  found.'  The  language 
manifests  a  plain  intention  that  all  raw  materials  found 
in  the  possession  of  Uny  person  who  intends  to  manu- 
facture them  into  articles  of  a  kind  subject  to   tax, 
for  the   purpose  of  fraudulently  selling  such  manu- 
factured articles,  or  with  design  to  evade  the  payment 
of  taxes  thereon,  shall  be  seized  and  forfeited,  without 
reference  to  the  question  whether  manufactured  articles 
of  a  kind  subject  to  tax  are  or  are  not  found  in  the 
possession   of  the   same    person.      In  such    case,   all 
personal  property  whatsoever,  found  in  the  same  place, 
building  or  inclosure  where  the  raw  materials  are  found, 
may  be  seized  and  forfeited.    In  the  present  case,  the 
raw  materials   were   found   in  the  i)ossession  of  the 
claimant,  and  the  bill  of  exceptions  states  that  there  was 
evidence  tending  to  show  that  he  intended  to  manu- 
facture them  into  articles  of  a  kind  subject  to  tax  by 
the  provisions  of  the  internal  revenue  law  in  force  at  the 
time,   and  shows  that  evidence  was  given  tending  to 
show  that  the  claimant  had  the  purpose  of  fraudulently 
selling  the  manufactured  articles  to  be  made  out  of  such 
raw  materials,  and   designed   to  evade  the   payment 
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of  the  taxes  thereon.  Sach  evidence  was,  in  myjudg- 
ment,  sufficient  to  warrant  the  verdict  condemning  the 
raw  materials.  If  they  were  properly  condemned,  then 
all  the  taxable  manufactured  articles,  and  other  items  of 
property,  that  were  seized,  were  properly  condemnable 
under  the  description  of  "  all  personal  property  whatso- 
ever," because  they  were  found  in  the  same  place 
with  such  raw  material.  In  this  view,  it  is  of  no  im- 
portance whether  any  manufactured  articles  on  which 
taxes  had  in  fact  accrued,  w^ere  or  were  not  found  in 
the  possession  of  the  claimant. 

*  Criticism  is  made  on  the  fact,  that  the  information, 
after  averring  the  seizure,  states  that,  ^' prior  to  said 
seizure,  taxes  were  imposed,  by  the  provisions  of  law, 
upon  the  said  tobacco,"  that  is,  the  manufactured  tobacco, 
''and  the  same,  being  so  subject  to  the  payment  of  taxes 
as  aforesaid,  were  found,"  &c. ;  and,  it  is  urged,  that 
this  language  of  the  pleader  shows  that  he  interpreted 
the  48th  section  as  requiring  that  taxes  should  have 
accrued  and  became  payable  on  such  manufactured 
tobacco,  and  that,  having  alleged  this  fact,  i^  ought  to 
have  been  proved,  and  was  not  proved.  But  the 
averment  is  not  fairly  susceptible  of  this  interpretation. 
It  goes  on  to  say  that  such  tobacco  was  found  in  a 
certain  possession,  for  a  specified  purpose,  against  this 
48th  section.  It  refers  to  the  section  as  the  foundation 
of  the  forfeiture.  As  the  section  does  not  require  that 
the  tax  should  have  accrued  or  become  payable,  the 
words  **  subject  to  the  payment  of  taxes  as  aforesaid," 
having  reference  solely  to  the  expression  immediately 
preceding,  that  taxes  were  imposed  on  the  tobacco  by 
the  provisions  of  law,  are  equivalent  to  no  more  than 
the  expression  ''subject  to  tax  as  aforesaid,"  which,  as 
has  been  shown,  is  only  a  synonym  for  the  words  **  on 
which  taxes  are  imposed  by  the  provisions  of  law." 
The  allegation,  that,  "prior  to  said  seizure,  taxes 
were  imposed  by  the  provisions  of  law  "  on  the  manu- 
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factured  tobacco  seized,  is  equivalent  to  do  more  than 
the  allegation,  that,  when  such  tobacco  was  seized,  it  was 
an  article  of  a  kind  on  which,   under  the  law,   a  tax . 
could  accrue  withodt  its  being  further  manufactured. 

Legislation  equally  stringent  with  that  found  in  the 
48th  section,  for  the  purpose  of  preventing  meditated 
fraud,  is  to  be  met  with  in  various  parts  of  the  internal 
revenue  laws.  The  43d  section  of  the  Act  of  July  20th, 
1868  (15  TJ.  S.  Stat,  at  Large^  142),  provides,  that  any  rail- 
road company,  or  transportation  company,  or  person, 
who  shall  have  in  possession,  with  intent  to  transport, 
or  to  cause  or  procure  to  be  transported,  any  empty  dis- 
tilled spirits  cask  having  on  it  a  brand  or  stamp  required 
by  law  for  a  cask  containing  distilled  spirits,  shall  forfeit 
$300  for  each  such  cask  had  in  possession  with  such  in- 
tent. The  72d  section  of  the  same  Act  {Id.  156),  pro- 
vides, that  any  person  who  shall  give  away  or  accept  any 
empty  stamped  tobacco-  or  snuff-box,  shall  be  fined  $100 
and  imprisoned  for  not  less  than  twenty  days  and  not 
more  than  one  year.  The  89th  section  of  the  same  Act 
{Id.  162),  provides,  that  any  person  who  shall  receive, 
give  away,  or  have  in  his  possession,  any  cigar  tax  stamp 
removed  from  any  box  of  cigars,  shall  be  deemed  guilty 
of  a  felony,  and  fined  not  less  than  $100  nor  more  than 
$1,000,  and  imprisoned  not  less  than  six  months  nor 
more  than  three  years. 

As,  under  the  48th  section,  the  corpus  delicti^  and  the 
only  one,  is  the  possession  of  the  specified  property,  with 
the  specified  fraudulent  purpose  or  design,  without  the 
doing  of  any  overt  act  in  respect  of  it,  there  is  no  reason 
why  the  general  principle,  that  intent  may  be  proved  by 
proving  manifestations  at  prior  times  of  like  fraudulent 
intent  in  respect  of  kindred  matters,  should  not  be  ap- 
plied to  the  proving  of  the  fraudulent  purpose  or  design 
mentioned  in  the  48th  section.  In  Wood  v.  United 
States  (16  Peters^  342,  361),  it  is  said,  that,  whenever  a 
fraudulent  intention  is  to  be  established,  collateral  facts 
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tending  to  show  such  intention  are  admissible  proof. 
The  principle  was  applied  by  Judge  Woodruff,  in  United 
States  V.  36  Barrels  (7  Bkttchf.  C.  C.  R.  469),  and  in 
United  States  v.  18  Barrels  (8  Id.  475).  In  the  present 
case  the  seizure  took  place  on  the  25th  of  March,  1868, 
and  the  testimony  as  to  the  intent  of  the  claimant  in 
respect  of  the  taxable  tobacco  and  the  raw  materials 
seized,  was  entirely  testimony  in  respect  to  previous  acts 
of  omission  and  commission  in  his  establishment,  in  con- 
ducting its  business,  in  its  relations  to  the  internal  reve- 
nue laws,  which  acts  were  claimed  to  have  been  in  viola- 
tion and  fraud  of  such  laws,  and  to  have  had  in  them  a 
fraudulent  intent  on  the  part  of  the  claimant.  Those 
acts  are  concisely  summed  up  in  the  two  requests  to 
charge  on  the  part  of  the  Government.  They  consisted 
of  a  failure  to  keep  the  required  account  of  tobacco  and 
snuff  manufactured  from  August,  1866,  to  January,  1868 ; 
of  the  removal  for  sale,*  and  the  removal  from  the  place 
of  manufacture,  during  that  period,  of  quantities  of  to- 
bacco and  snuff,  without  any  account  thereof  being  kept, 
as  of  removals,  and  without  any  accurate  account  of  the 
tobacco  so  received  being  kept  in  the  statutory  books  ; 
of  the  sale,  during  that  period,  of  large  quantities  of 
manufactured  tobacco,  without  any  account  of  such 
sales,  as  sales,  being  kept  in  such  books ;  of  the  sale  and 
removal  from  the  claimant's  premises,  during  all  but  the 
last  month  of  that  period,  of  quantities  of  purchased 
manufactured  tobacco,  without  any  accurate  account 
of  such  sales  or  removals  being  kept  in  such  books ;  of 
the  rendering  to  the  assistant  assessor,  during  the  whole 
of  that  period,  of  untrue  and  inaccurate  abstracts  of 
such  sales  and  removals ;  of  the  manufacture  of  much 
more  chewing  tobacco  and  fine  cut  shorts  in  the  claim- 
ant's manufactory,  during  1867,  than  was  declared,  on 
such  abstracts,  to  have  been  manufactured ;  of  the  sale 
and  removal,  during  1867,  of  a  large  quantity  of  smoking 
tobacco,  manufaX5tured  on  said  premises,  which  was  not 
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returned  for  taxation  on  said  abstracts,  and  of  which  no 
account  was  contained  therein  or  in  the  statutory  books ; 
and  of  certain  acts  of  the  claimant  (set  forth  in  the 
second  request  to  chdrge  on  the  part  of  the  Government, 
before  recited)  in  respect  to  the  manufacture  of  "extra 
long  smoking  tobacco,"  and  in  respect  to  returning  it 
for  taxation,  during  the  period  before  mentioned,  evinc- 
ing not  only  a  purpose  of  selling  and  removing  such 
tobacco  in  fraud  of  the  internal  revenue  laws,  and  an  in- 
tent to  evade  the  payment  of  taxes  thereon,  but  result- 
ing in  the  commission  of  such  fraud  and  the  evasion  of 
the  payment  of  a  large  amount  of  taxes.  In  respect  to 
all  of  these  acts,  except  those  relating  to  the  "extra 
long  smoking  tobacco,"  the  Court  charged  the  jury,  that, 
if  they  believed  such  acts  were  done  by  the  claimant,  the 
burden  of  proof  was  on  the  claimant  to  satisfy  them  that 
the  tobacco  so  manufactured  on  his  premises,  and  sold 
or  removed  without  due  account,  return  or  entry  being 
made  thereof  in  such  books  and  abstracts,  in  the  man- 
ner required  by  law,  was  not  so  sold  and  removed  in 
fraud  of  the  internal  revenue  laws  and  with  intent  to 
evade  the  taxes  thereon ;  and  that,  if  the  claimant  had 
not  so  satisfied  the  jury  of  his  intent  respecting  the 
same,  they  might  infer  that  his  intent  in  respect  of  the 
same  was  fraudulent,  and  that  his  possession  of  the 
goods  in  suit  was  with  the  like  intent.  In  regard  to  the 
acts  relating  to  the  manufacture  of  the  "extra  long 
smoking  tobacco  "  and  the  returning  it  for  taxation,  the 
Court  charged  the  jury,  that,  if  they  found  that  such 
acts  were  done  by  the  claimant  for  the  purpose  of  selling 
and  removing  such  tobacco  in  fraud  of  the  internal  reve- 
nue laws  and  with  intent  to  evade  the  payment  of  taxes 
thereon,  they  would  have  a  right  to  infer  that  the  claim- 
ant and  his  agents  had  the  like  intent  with  respect  to 
the  property  in  suit.  Elsewhere  the  Court  charged  the 
Jury,  in  substance,  that,  if  the  acts  of  the  claimant  be- 
tween August,  1866,  and  January,  1868,  in  respect  to  the 
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**  extra  long  Bmoking  tobacco,"  showed  an  intent  to  de- 
fraud the  Government  in  regard  to  the  tax  upon  such 
tobacco,  and  if  his  acts  during  the  same  period  in  regard 
to  what  was  called  the  Orinoco  tobacco,  such  acts  being 
contrary  to  law,  showed  an  intent  to  defraud  the  Gov- 
ernment, and  if  his  acts  in  violating  the  law  in  regard  to 
the  keeping  of  the  statutory  books,  and  the  unlawful 
and  irregular  character  of  the  inventories  and  returns 
he  made,  showed  an  intent  not  to  deal  honestly  with  the 
Government,  but  to  violate  the  law,  the  jury  had  the 
right  to  infer  that  a  fraudulent  intent  existed  in  regard 
to  the  goods  on  hand  in  his  establishment  when  it  was 
seized.  I  perceive  no  error  in  these  instructions.  In 
criminal  cases,  the  law  presumes  every  unlawful  act  to 
have  been  criminally  intended  until  the  contrary  ap- 
pears, and  throws  on  the  accused  the  burden  of  disprov- 
ing the  intent ;  and  the  same  presumption  arises  in  civil 
actions,  where  the  act  complained  of  was  unlawful.  (1 
OreenUafon  Evidence,  §  34).  In  Cook  v.  Moore  (11  Cushr 
ing,  213),  the  question  was  whether,  to  prove  a  wilful 
concealment  of  property  by  the  defendant  with  a  fraud- 
ulent purpose,  contrary  to  the  bankruptcy  Act  of  1841,  it 
was  competent  to  show  an  intent,  prior  to  the  passage 
of  that  Act,  to  defraud  the  plaintiff  of  his  debt  by  a 
fraudulent  concealment  and  conveyance  of  property. 
The  Court  held  that  it  was.  They  say :  **  Whenever  the 
intent  of  a  party  forms  part  of  the  matter  in  issue,  upon 
the  pleadings,  evidence  may  be  given  of  other  acts,  not 
in  issue,  provided  they  tend  to  establish  the  intent  of 
the  party  in  doing  the  acts  in  question.  The  reason  for 
this  rule  is  obvious.  The  only  mode  of  showing  a  pres- 
ent intent  is  often  to  be  found  in  proof  of  a  like  intent 
previously  entertained." 

Particular  objection  is  made  to  the  instruction  as  to  the 
burden  of  proof,  contained  in  the  first  prayer  on  the  part 
of  the  Government.  The  acts  recited  therein  were  unlaw- 
ful acts,  contrary  to  the  statute,  and,  therefore,  presumed 
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to  result  in  defrauding  the  Government.  The  instruction 
was,  that,  if  the  unlawful  sales  or  removals  of  the  tobacco, 
from  August,  1866,  to  January,  1868,  were  proved,  and 
the  unlawful  neglects  in  respect  to  the  not  entering  such 
sales  and  removals  in  the  books,  abstracts  and  returns 
were  proved,  then,  as  the  legal  presumption  therefrom 
was  that  such  sales  and  removals  took  place  in  fraud  of 
the  internal  revenue  laws,  and  with  intent  to  evade  the 
taxes  on  the  tobacco,  the  burden  of  proof  was  on  the 
claimant  to  satisfy  the  jury  that  such  sales  and  removals 
were  not  in  fraud  of  such  laws  and  with  intent  to  evade 
such  taxes ;  and  that,  in  view  of  such  legal  presumption, 
if  the  claimant  had  not  rebutted  it,  the  jury  had  a  right 
to  infer  a  fraudulent  intent  in  respect  to  such  sales  and 
removals,  and  also  to  infer  that  the  claimant's  posses- 
sion of  the  goods  in  suit  was  with  the  like  intent.  In 
addition  to  the  observations  already  made,  I  regard  the 
propriety  of  this  instruction  as  having  been  sanctioned 
by  Judge  Woodruff,  in  United  States  v.  18  Barrels  (8 
EUUchf.  C.  C.  B.  475),  where,  only  slight  evidence  having 
been  given,  in  behalf  of  the  Government,  tending  to 
show  that  the  claimant  of  distilled  spirits  had  not  made 
true  and  exact  entry  and  return,  it  was  held  that  this 
cast  the  burden  on  the  claimant,  to  show  that  he  had 
complied  with  the  statute.  In  United  States  v.  Herdt's 
Brewery  (13  Int.  Bev.  Record^  95),  it  was  held  by  Judge 
McCandless,  that,  from  a  neglect  by  a  brewer  to  obey  the 
law,  an  intent  to  evade  its  provisions  would  be  presumed, 
in  the  absence  of  any  explanation.  (See,  also,  Clements 
V.  Moore,  6  WaUace^  299 ;  The  Luminary,  8  Wheaton^ 
407 ;  The  Slavers,  2  Wallace,  350,  366,  375.) 

As  to  the  13th  and  14th  of  the  claimant's  prayers  for 
instructions,  if  they  are  understood  as  raising  the  ques- 
tion of.  the  proper  construction  of  the  48th  section,  that 
has  been  passed  upon.  If  they  are  understood,  as  it  ap- 
pears from  the  bill  of  exceptions  the  Court  understood 
them  at  the  trial,  as  involving  propositions  of  fact,  as  to- 
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the  evidence,  addressed  to  the  Court,  and  which  were 
solely  questions  for  the  jury,  there  was  no  error  in  declin- 
ing to  charge  in  accordance  with  them. 

This  disposes  of  all  the  questions  involved  in  the  first 
four  grounds  urged  as  reasons  for  granting  a  new  trial. 
It  is  proper  to  say,  that  the  point  now  raised,  as  to  the 
construction  of  the  48th  section,  was  not  in  fact  pre- 
sented to  the  mind  of  the  Court  at  the  trial,  and  was  not 
raised  at  the  trial  otherwise  than  as  it  may  seem  to  be 
involved  in  some  of  the  exceptions  to  the  charge,  and  in 
some  of  the  exceptions  to  refusals  to  charge  in  accord- 
ance with  requests  on  the  part  of  the  claimant,  and 
wrhich  exceptions  present  it,  if  at  all,  in  ambiguous 
language,  capable  as  well  of  another  interpretation  as  of 
an  interpretation  that  they  raise  this  point ;  and  that  the 
point  is  raised  by  counsel  who  took  no  part  in  the  trial. 

The  fifth  ground  urged  for  a  new  trial  is,  that  the 
Court  erred  "in  instructing  the  jury  that  it  was  imma- 
terial to  any  issue  in  this  case,  what  was  the  lawful  rate 
of  tax  payable  on  the  said  '  extra  long  smoking  tobacco,' 
embraced  in  seventeen  returns  made  by  the  claimant, 
and  in  not  instructing  the  jury  that  the  lawful  rate  of 
tax  payable  on  the  said  tobacco  was  fifteen  cents  per 
pound."  It  is  contended,  for  the  claimant,  that  this  to- 
bacco was  made  partly  of  leaf  and  partly  of  stems,  all 
chopped  up  together,  not  sweetened,  and  put  up  and 
sold  as  smoking  tobacco,  the  stems  having  undergone  a 
secret  process  of  dyeing,  to  assimilate  them  in  color  to 
the  leaf;  that,  as  it  was  made  in  part  of  stems,  it  was, 
under  the  94th  section  of  the  Act  of  June  30th,  1864,  as 
amended  by  the  9th  section  of  the  Act  of  July  13th, 
1866  (14  XT.  S.  Stat,  at  Large,  133),  subject  to  a  tax  of 
only  fifteen  cents  per  pound;  and  that  the  claimant 
violated  no  law  in  returning  such  tobacco  for  tax  at 
fifteen  cents  per  pound.  If  the  lawful  rate  of  tax  on 
such  tobacco  from  and  including  August  1st,  1866,  to 
and  including  January  1st,  1868,  embracing  the  period 
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dnring  which  the  claimant  returned  it  at  fifteen  cents  per 
pound,  was  greater  than  that  rate,  it  follows  that  there 
was  not,  in  the  instruction,  any  error  prejudicial  to  the 
claimant. 

Under  the  94th  section  of  the  Act  of  June  30th,  1864, 
as  amended  by  the  1st  section  of  the  Act  of  March  3d, 
1865  (13  XT.  S.  Stat,  at  Large,  477),  'these  were  the  taxes 
on  manufactured  tobacco  other  than  snuff,  cigars,  and 
chewing  tobacco :  "On  *  *  all  *  *  kinds  of  man- 
ufactured tobacco,  not  herein  otherwise  provided  for, 
forty  cents  per  pound.  On  tobacco  twisted  by  hand,  or 
reduced  from  leaf  into  a  condition  to  be  consumed,  with- 
out the  use  of  any  machine  or  instrument,  and  without 
being  pressed,  sweetened,  or  otherwise  prepared,  thirty 
cents  per  pound.  *  *  On  smoking  tobacco  of  all 
kinds,  and  imitations  thereof,  not  otherwise  herein  pro- 
vided for,  thirty-five  cents  per  pound.  On  smoking 
tobacco  made  exclusively  of  stems,  and  so  sold,  fifteen 
cents  per  pound."  Under  those  provisions,  this  *'  extra 
long  smoking  tobacco"  was  subject  to  a  tax  of  thirty-five 
cents  per  pound.  The  Act  made  the  tax  only  fifteen 
cents  per  pound  on  smoking  tobacco  made  exclusively 
of  stems,  made  of  the  inferior  part  of  the  tobacco  leaf, 
and  having  none  of  the  leaf  part  in  it ;  while  on  all 
other  manufactured  tobacco  it  imposed  taxes  of  thirty, 
thirty-five  and  forty  cents  per  pound.  The  same  distinc- 
tion is  found  in  the  94th  section  of  the  Act  of  June  30th, 
1864,  as  originally  enacted  (13  U.  S.  Stat,  at  La/rge,  270), 
where  smoking  tobacco  made  exclusively  of  stems  is 
taxed  fifteen  cents  per  pound,  and  all  other  manufac- 
tured tobacco  has  taxes  imposed  on  it  of  twenty-five  and 
thirty-five  cents  per  pound ;  and  in  the  75th  section  of 
the  Act  of  July  1st,  1862,  as  amended  by  the  1st  section 
of  the  Act  of  March  3d,  1863  (12  J7.  S.  Stat,  at  Large, 
717),  where  smoking  tobacco  prepared  with  all  the  st^ms 
in,  or  made  exclusively  of  stems,  is  taxed  five  cents  per 
I>ound,  and  all  other  manufactured  tobacco  fifteen  and 
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twenty  cents  per  poand  ;  and  in  the  75th  section  of  the 
Act  of  July  1st,  1862,  as  originally  enacted  {Id.  463), 
where  smoking  tobacco  made  exclusively  of  stems  is 
taxed  two  cents  per  pound,  smoking  tobacco  prepared 
with  all  the  stems  in,  five  cents  per  pound,  and  all  other 
manufactured  tobacco,  ten,  fifteen,  and  twenty  cents  per 
pound.  • 

Such  was  the  course  of  legislation  on  this  subject. 
The  9th  section  of  the  Act  of  July  13th,  1866  (14  U.  S. 
Stat,  at  La/rgCy  133),  further  amended  the  94th  section  of 
the  Act  of  June  30th,  1864,  by  providing  that,  on  and 
after  the  1st  of  August,  1866,  the  following  should  be 
the  taxes  on  manufactured  tobacco :  '*  On  snuff,  manu- 
factured of  tobacco,  or  any  substitute  for  tobacco,  *  * 
forty  cents  per  pound.  On  *  *  all  *  *  kinds  of 
manufactured  tobacco,  not  herein  otherwise  i^rovided 
for,  *  *  forty  cents  per  pound.  On  tobacco  twisted 
by  hand,  or  reduced  from  leaf  into  a  condition  to  be  con- 
sumed without  the  use  of  any  machine  or  instrument, 
and  without  being  pressed,  sweetened  or  otherwise  pre- 
pared, and  on  fine  cut  shorts,  *  *  thirty  cents  per 
pound.  On  fine  cut  chewing  tobacco,  whether  manu- 
factured with  the  stems  in  or  not,  or  however  sold,  *  * 
forty  cents  per  pound.  On  smoking  tobacco,  sweetened, 
stemmed  or  butted,  *  *  forty  cents  per  pound.  On 
smoking  tobacco,  of  all  kinds,  not  sweetened,  nor  stem- 
med, nor  butted,  including  that  made  of  stems,  or  in 
part  of  stems,  and  imitations  thereof,  *  ^  fifteen 
cents  per  pound."  In  these  provisions,  there  is  the  same 
indication  of  an  intention  to  tax  at  a  low  rate  tobacco 
either  made  wholly  of  stems,  or  having  in  it  all  its  nat- 
ural stems,  and  to  tax  all  other  tobacco  at  a  higher 
rate,  the  former  being  taxed  at  fifteen  cents  per  pound, 
and  all  other  manufactured  tobacco  being  taxed  at  thirty 
and  forty  cents  per  pound. 

This  ''extra  long  smoking  tobacco,"  being  manufac- 
tured tobacco,  was,  if  not  otherwise  provided  for  in  the 
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Act,  taxable  at  forty  cents  a  poand.    So,  also,  if  it  was 
smoking  tobacco  stemmed  or  butted,  it  was  taxable  at 
forty  cents  a  pound.  It  is  insisted  by  the  claimant,  that, 
having  some  stems  in  it,  and  not  being  sweetened,  it 
was  taxable  at  fifteen  cents  a  pound,  on  and  after  August 
1st,  1866.    The  bill  of  exceptions  shows  that  the  mode 
of  making  this  *^  extra  long  smoking  tobacco  "  was,  to 
take  the  entire  tobacco  leaf,  and  remove  from  it  from 
one-half  to  three-fourths  in  length  of  the  yjoody  central 
stem  that  runs  through  the  leaf  from  end  to  end,  so  as 
to  leave  in  the  leaf  at  its  toj)  not  enough  stem  to  be 
noticeable  in  the  product  after  cutting,  and  then  to  cut 
up  together  the  residuary  leaf  with  stems  previously 
soaked  in  a  certain  dye  stuff  without  being  sweetened. 
Prior  to  August  20th,  1866,  for  several  years,  the  propor- 
tion of  such  residuary  leaf  to  such  dyed  stem  was  seven 
pounds  of  the  former  to  two  pounds  of  the  latter,  and, 
after  that  date,  the  proportion  of  such  residuary  leaf  to 
such  dyed  stem  was  two  pounds  of  the  former  to  one 
pound  of  the  latter.    It  having  been  ascertained,  by  ex- 
periment, that  the  average  proportion,  by  weight,  of  the 
butts  or  portions  of  stem  extracted  from  the  leaf,  in 
making  this  tobacco,  was  one-fourth  of  the  weight  of 
the  entire  leaf,  it  was  intended,  in  making  this  tobacco, 
after  August  20th,  1866,  to  cut  up,  with  a  given  weight 
of  the  residuary  leaf,  at  least  as  much  dyed  stems  as 
would  equal  in  weight  the  average  quantity  of  stems 
taken  out  of  the  leaf.   Wh€n  ready  for  sale,  the  stem  was 
not  distinguishable  from  the  leaf.    In  the  understanding 
of  tobacco  manufacturers,  leaf  tobacco  is  ^'stemmed'' 
when  the  whole  of  the  central  stem  has  been  removed 
from  the  leaf ;  and  it  is  ^^  butted,"  when  the  thick  end 
or  lower  portion  of  the  stem  is  drawn  out  of  the "  leaf, 
leaving  more  or  less  of  the  upper  part  of  the  stem  still 
in  the  leaf.    It  was  not  practicable,  in  the  process  actu- 
ally employed  by  the  claimant,  to  restore  or  replace  the 
identical  portions  of  stem  extracted  from  the  leaf.    All 
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of  such  tobacco  returned  by  the  claimant  for  August, 
1866,  after  the  20th,  and  for  the  sixteen  succeeding^ 
months,  was  returned  by  him  as  liable  to  a  tax  of  fifteen 
cents  per  pounds  under  the  Act  of  July  13th,  1866,  and 
was  classified,  in  the  returns,  as  *^  smoking  tobacco,  not 
sweetened,  stemmed  or  butted,  including  that  made  of 
stems,"  and  he  paid  taxes  on  it  at  that  rate  only. 

The  contention,  on  the  part  of  the  claimant,  is,  that 
the  statute  ^ays  that  smoking  tobacco  made  in  part  of 
stems,  that  is,  smoking  tobacco  having  in  it  some  stems, 
and  not  sweetened,  shall  pay  a  tax  of  only  fifteen  cents 
per  pound  ;  that  this  tobacco  had  some  stems  in  it,  and, 
therefore,  was  made  in  part  of  stems,  and  was  not  sweet- 
ened ;  and  that,  consequently,  it  was  liable  to  a  tax  of 
only  fifteen  cents  per  pound.  It  is  urged,  for  the  claim- 
ant, that  it  is  immaterial,  under  the  statute,  whether  the 
identical  stems  were  put  back  with  the  residuary  leaf» 
or  whether  an  equal  quantity  of  stems  was  put  back  with 
it,  or  whether  the  same  proportion  was  maintained,  in  the 
ultimate  product,  between  stem  and  leaf,  that  existed  iu 
the  tobacco  as  grown  ;  and  that,  as  long  as  the  tobacco 
is  not  sweetened,  and  is  smoking  tobacco,  and  is  made 
wholly  of  stems,  or  partly  of  stems  and  partly  of  leaf,  it 
is  within  the  fifteen  cents  a  pound  clause.  . 

An  analysis  of  the  provisions  of  the  statute  will  aid 
in  ascertaining  its  meaning.  The  words  "on  smoking 
tobacco,  sweetened,  stemmed  or  butted,  a  tax  of  forty 
cents  per  pound,"  mean,  "  on  smoking  tobacco  manu- 
factured from  leaf  tobacco  which  has  been  sweetened, 
or  stemmed,  or  butted,  a  tax  of  forty  cents  per  pound." 
The  words,  **on  smoking  tobacco,  of  all  kinds,  not 
sweetened,  nor  stemmed,  nor  butted,  *  *  a  tax  of 
fifteen  cents  per  pound,"  mean,  ''on  smoking  tobacco 
manufactured  from  leaf  tobacco  which  has  not  been 
sweetened,  and  has  not  been  stemmed,  and  has  not  been 
butted,  *  *  *  a  tax  of  fifteen  cents  per  pound." 
This^last  clause  embraces,  also,  smoking  tobacco  "made 
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of  stems,  or  in  part  of  stems,  and  imitations  thereof." 
This  "  extra  long  smoking  tobacco  "  was  made  from  leaf 
tobacco  which  had  been  butted,  stems  separately  pre- 
pared being  afterwards  added  to  the  residuary  leaf.  As 
smoking  tobacco  manufactured  from  butted  leaves  it 
was  within  the  forty  cents  a  pound  clause.  If  it  had 
had  no  separate  stems  added  to  the  residuary  leaf,  but 
had  been  made  solely  of  the  residuary  leaf  left  after 
butting,  it  would  have  had  in  it  at  least  one  quarter  in 
length  of  the  central  stem  left  in  the  leaf  after  butting, 
and  thus  would  have  been  made  **  in  part  of  stems,"  and, 
so  been  subject  to  the  fifteen  cents  a  pound  clause, 
under  the  reading  of  that  clause  contended  for  by  the 
claimant,  although,  being  smoking  tobacco  merely  but- 
ted, it  would  clearly  have  been  within  the  forty  cents  a. 
pound  clause.  A  construction  of  the  fifteen  cents  a 
pound  clause,  which  would  put  such  butted  tobacco 
within  that  clause,  when  it  is  manifest  the  intention  was 
that  it  should  be  solely  in  the  forty  cents  a  pound  clause, 
cannot  be  admitted,  if  both  clauses  are  capable  of  such 
a  construction  as  will  not  allow  any  one  article  to  fall 
within  both  of  them.  I  think  that  the  forty  cents  a 
pound  clause  as  to  smoking  tobacco  manifestly  includes 
all  smoking  tobacco  in  which  sweetened  leaf  is  a  con- 
stituent, and  all  in  which  stemmed  leaf  is  a  constituent, 
and  all  in  which  butted  leaf  is  a  constituent.  In  direct 
contradistinction  to  this,  the  fifteen  cents  a  pound  clause 
says  that  smoking  tobacco  made  of  tobacco  leaves  in 
their  natural  state  as  to  stem  and  leaf,  and  not  at  all 
sweetened,  and  in  which  stemmed  leaf  is  not  a  constit- 
uent, and  in  which  butted  leaf  is  not  a  constituent, 
shall  pay  only  fifteen  cents  a  pound  tax.  It  will  not  do 
to  go  outside  of  the  plain  language  of  the  statute  to 
open  wide  a  door  to  fraud,  by  saying  that  you  may  butt 
the  leaves,  and  then  restore  other  butts  equal  in  quan- 
tity to  the  removed  butts,  and  call  the  product  tobacco 
not  butted ;  or  stem  the  leaves,  and  then  restore  other 
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stems  equal  in  quantity  to  the  removed  stems,  and  call 
the  product  tobacco  not  stemmed.  The  stem  is  the  least 
valuable  part  of  the  tobacco.  It  is  allowed  to  be  cut  up 
in  and  with  and  as  a  part  of  the  leaf  as  it  grew,  as  smok- 
ing tobacco,  at  the  low  rate  of  tax.  If  it  is  so  cut  up, 
there  is  sure  to  be  in  the  product  a  certain  average 
quantity  of  stem.  If  the  stem  or  butt  is  allowed  to  be 
removed,  what  is  left  becomes  at  once  more  valuable 
than  the  whole  was,  and  liable  to  the  forty  cents  a  pound 
tax ;  and  it  cannot  for  a  moment  be  supposed  that  Con- 
gress intended  that  the  putting  back  a  part  of  the  re- 
moved stem  or  butt  should  reduce  the  tobacco  to  the 
fifteen  cents  a  pound  clause,  while  the  manufacturer 
would  be  able  to  impose  on  the  public  by  selling  the 
product  as  one  of  a  quality  taxable  at  forty  cents  a 
pound. 

In  view  of  these  considerations,  and  in  harmony  with 
them,  an  interpretation  can  be  given  to  the  words,  **  in- 
cluding that  made  of  stems,  or  in  part  of  stems,  and 
imitations  thereof,"  entirely  consistent  with  the  lan- 
guage, and  not  open  to  the  objection  of  including  within 
the  fifteen  cents  a  pound  clause  smoking  tobacco  already 
clearly  put  into  the  forty  cents  a  pound  clause.  The 
stems  being  the  least  valuable  part.  Congress  first  pro- 
vided, in  th'e  fifteen  cents  a  pound  clause,  that  smoking 
tobacco  made  by  cutting  up  the  natural  leaf,  and,  there- 
fore, including  all  the  stem  which  grew  in  the  leaf,  should 
pay  only  fifteen  cents  a  pound.  It  then  passed  to  an 
inferior  grade  of  smoking  tobacco,  by  providing  that 
smoking  tobacco  made  wholly  of  stems,  without  any  ad- 
mixture of  leaf,  should  pay  only  fifteen  cents  a  pound. 
It  then  passed  to  a  still  lower  grade,  by  providing  that 
smoking  tobacco  made,  as  to  part  of  it,  of  tobacco  st«ms, 
and,  as  to  the  rest  of  it,  of  imitations  of  tobacco  stems, 
should  pay  only  fifteen  cents  per  pound.  If  the  words 
*'in  part  of  stems  "  are  to  be  so  construed,  as  contended 
by  the  claimant,  as  to  put  into  the  fifteen  cents  a  pound 
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clause  smoking  tobacco  having  but  a  small  quantity  of 
stem  in  it,  and  the  rest  nearly  all  pure  leaf,  making  a 
product  nearly  equal,  perhaps,  in  quality,  to  stemmed  leaf 
paying  forty  cents  a  pound,  we  not  only  have  Oongress 
opening  the  way  to  the  Government's  being  defrauded 
readily  of  twenty-five  cents  a  pound  on  large  quantities 
of  smoking  tobacco,  but  we  have  it  making  an  enactment 
which  allows,  as  said  before,  smoking  tobacco  made  of 
butted  leaf  and  having  in  it  some  stems  to  be  within  both 
the  forty  cents  a  pound  clause  and  the  fifteen  cents  a 
pound  clause.  The  words  *'  in  part  of  stems,  and  imita- 
tions thereof,"  would  naturally  indicate  a  lower  grade  of 
tobacco  than  that  "  made  of  stems,"  whereas,  on  the  in- 
terpretation contended  for  by  the  claimant,  a  grade  of 
tobacco  nearly  up  to  pure  stemmed  leaf  may  be  included 
in  the  words  *'  in  part  of  stems."  The  words  **  in  part 
of  stems,  and  imitations  thereof,"  have  no  other  mean- 
ing than  if  they  read  *'  of  stems  in  part  and  imitations 
thereof,"  that  is,  of  stems  partly,  and,  as  to  the  rest  of 
the  constituents,  of  imitations  of  stems ;  and  no  other 
meaning  than  if  they  read  **  in  part  of  stems,  and  in  part 
of  imitations  thereof."  The  words  are  not  happily  chos- 
en, but  it  is  not  possible,  in  my  judgment,  to  give  them 
a  meaning  which  would  allow  this  *'  extra  long  smoking 
tobacco  "  to  have  been  subject  to  any  other  tax  than  that 
of  forty  cents  a  pound. 

Not  only  is  this  construction  in  harmony  with  the 
prior  legislation  of  Oongress  in  regard  to  manufactured 
tobacco,  but  subsequent  legislation  confirms  these  views. 
The  61st  section  of  the  Act  of  July  20th,  1868  (16  U.  S. 
8UU.  at  Large^  153),  imposes  a  tax  of  sixteen  cents  per 
pound  **  on  all  smoking  tobacco  exclusively  of  stems,  or 
of  leaf  with  all  the  stems  in,  and  so  sold,  the  leaf  not 
having  been  previously  stripped,  butted,  or  rolled,  and 
from  which  no  part  of  the  stems  have  been  separated  by 
sifting,  stripping,  dressing,  or  in  any  other  manner, 
either  before,  during,  or  after  the  process  of  manufac- 
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taring,  on  all  fine  cut  shorts,  the  refuse  of  fine  cut  chew- 
ing tobacco  which  has  passed  through  a  riddle  of  thirty- 
six  meshes  to  the  square  inch,  by  process  of  sifting,  and 
on  all  refuse  scraps  and  sweepings  of  tobacco  ;"  and  on 
all  other  manufactured  tobacco  and  snuff  a  tax  of  thirty- 
two  cents  per  jmund. 

The  Court  charged  the  jury,  that  it  was  not  nec- 
essary to  determine  what  was  the  proper  interpretation 
of  the  fifteen  cents  clause  in  the  Act  of  1866,  or  under 
what  head  in  that  Act  the   **  extra  long  smoking  to- 
bacco" fell.     It  also  charged  the  jury,  in  accordance 
with  the  first  proposition  on  the  part  of  the  claimant, 
that,  if  they  should  believe  that  the  returns  for  taxation, 
of  the  *'  extra  long  smoking  tobacco,"  between  August, 
1866,  and  the  date  of  seizure  were  made  in  good  faith 
and  with  an  honest  belief,  on  the  part  of  the  claimant 
and  his  agents  concerned  in  the  preparation  of  said  re- 
turns, that  said  tobacco  was  liable  to  the  fifteen  cents 
rate  of  duty,  and  to  no  other  or  higher  rate,  then,  even 
though  said  tobacco  was,  by  law,  liable  to  the  forty 
cents  rate  of  duty,  the  jury  cojild  not,  for  that  cause, 
find  a  verdict  for  the  Government,  under  section  48. 
But  the  Court  refused  to  charge,  as  requested  by  the 
claimant,  that  the  *' extra  long  smoking  tobacco,"  if 
composed  of  both  stem  and  leaf,  or  if  made  in  part  of 
stems,  or  if  it  contained  a  quantity  of  stem  as  great  as, 
or  greater  than,  that  which  grew  with  the  leaf  contained 
in  said  tobacco,  was  liable  to  a  tax  of  only  fifteen  cents 
per  pound.     Although  it  may  have  been  erroneous  to 
charge  the  jury,  as  was  done  in  substance,  that  it  was 
immaterial  to  any  issue  in  this  case  what  was  the  lawful 
rate  of  tax  on  the  "extra  long  smoking  tobacco,"  yet, 
as  such  lawful  rate  was,  in  fact,  forty  cents  a  pound,  the 
error,  if  any,  was  prejudicial  only  to  the  Government, 
and  not  to  the  claimant,  and  it  was  not  erroneous  to  not 
instnict  the  jury  that  the  lawful  rate  of  tax  payable  on 
such  tobacco  was  fifteen  cents  per  pound. 


^ 
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The  sixth  ground  urged  for  a  new  trial  is,  that  the 
Court  erred  **  in  instructing  the  jury  that  it  was  illegal 
for  the  claimant  to  return  for  tax  the  Orinoco  tobacco  in 
the  bill  of  exceptions  mentioned,  under  the  circumstances 
therein  mentioned,"  and  "  in  instructing  the  jury  that 
they  could  infer  from  the  transactions  in  the  bill  of  ex- 
ceptions described  an  intent  to  defraud  the  revenue 
thereby."  The  facts  in  regard  to  this  Orinoco  tobacco, 
as  set  out  in  the  bill  of  exceptions,  are  these :  From  a 
period  prior  to  March,  1865,  and  down  to  April  and  May, 
1867,  the  claimant  had  in  his  factory,  stored  in  its  lofts, 
7,000  pounds  of  smoking  tobacco,  called  **  pressed  Ori- 
noco tobacco,  "manufactured  by  him,  being  leaves  having 
all  the  stems  in,  and  the  leaves  not  having  been  sweet- 
ened or  butted  or  stripped  from  the  stems.  In  his 
monthly  return  for  March,  1865,  of  sales  and  removals  of 
manufactured  tobacco  during  that  month,  he  returned 
said  7,000  pounds  as  sold  during  that  month,  and  subject 
to  a  tax  of  twenty-flve  cents  per  pound,  under  the  Act  of 
June  30th,  1864,  and  paid  tax  on  it  at  that  rate.  In  his 
book  of  sales,  under  date  of  March  8th,  1865,  appeared 
an  entry  of  a  sale  of  $60,000  worth  of  manufactured  to- 
bacco (including  the  said  7,000  pounds)  to  Kearney  & 
Waterman,  a  commission  paper  house.  A  bill  of  the 
goods  was  made  out  to  Kearney  &  Waterman,  but  the 
goods  were  never  delivered  to  them,  and  were  not  re- 
moved from  the  factory.  The  claimant  himself  testified, 
that  the  goods  were  never  intended  to  be  delivered  to 
Kearney  &  Waterman  ;  that  it  was  understood  between 
him  and  Kearney  &  Waterman  that  the  goods  were  sold 
and  bought  back ;  that  this  proceeding  was  for  the  pur- 
pose of  returning  the  said  goods  as  sold,  in  his  monthly 
return  for  taxation  for  March,  1865,  in  order  to  avoid  the 
payment  of  an  increased  rate  of  taxation  to  which  said 
goods  would  be  liable  under  the  Act  of  March  3d,  1865, 
-which  was  to  take  effect  April  1st,  1865  ;  that,  prior  to 
said  transaction  with  Kearney  &  Waterman,  he  con- 
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salted  with  some  members  of  the  Senate  Committee  on 
Finance,  and  with  several  members  of  the  House  Com- 
mittee of  Ways  and  Means,  as  to  whether,  in  respect  of 
goods  on  hand  when  the  said  Act  of  March  3d,  1865, 
should  go  into  effect,  he  would  have  a  right  to  return 
the  same  for  taxation  under  the  Act  of  June  30th,  1864» 
and  was  advised  by  them  that  he  would  have  such  right ; 
and  that  he  had  no  purpose  to  defraud  the  Government^ 
but  considered  that  such  a  transaction  warranted  him  in 
returning  the  goods  as  sold.  The  7,000  pounds  of  Ori- 
noco tobacco  remained  in  the  claimant's  factory  until 
April  and  May,  1867,  when  he  sent  it  to  California  for 
sale.  When  it  was  so  removed  for  sale  he  did  not  return 
it  for  taxation,  and  he  did  not  ]j;eep  any  account,  in  the 
statutory  book,  of  such  removal  for  sale  of  such  tobacco. 
If  it  had  been  then  returned,  it  would  have  been  liable 
to  a  tax  of  only  fifteen  cents  a  pound.  Under  the  94th 
section  of  the  Act  of  June  30th,  1864  (13  U.  S.  Stat,  at 
La/rge^  270),  it  was  liable  to  a  tax  of  twenty-five  cents 
per  pound,  as  '^  smoking  tobacco,  manufactured  with  all 
the  stem  in,  the  leaf  not  having  been  butted  or  stripped 
from  the  stem."  By  the  amendment  made  by  the  1st 
section  of  the  Act  of  March  3d,  1865  {Id.  477),  to  the 
94th  section  of  the  Act  of  1864,  which  amend  ment  was 
to  take  effect  on  and  after  the  Ist  of  April  1865,  it  would 
have  been  liable  to  a  tax  of  thirty-five  cents  per  pound> 
as  being  smoking  tobacco  not  made  exclusively  of  stems. 
This  rate  of  tax  on  it  continued  until  August  1st,  1866» 
after  which  date,  by  the  amendment  made  to  the  94th 
section  of  the  Act  of  1864,  by  the  9th  section  of  the  Act 
of  July  13th,  1866  (14  U.  S.  Stat,  at  La/rge,  133),  the  tax 
on  it  was  fifteen  cents  per  pound,  as  smoking  tobacco, 
not  sweetened,  nor  stemmed,  nor  butted ;  and  that  waa 
the  rate  of  tax  on  it  in  April  and  May,  1867,  when  it  waa 
removed  to  California  for  sale. 

On  this  state  of  facts  the  Court  charged  the  jury,  that 
this  transaction  of  the  claimant's  was  illegal;  that  it 
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Tvas  illegal  to  return  the  tobacco  for  taxation  in  March, 
1865,  because  it  had  not  been  sold  or  removed  for 
consumption  ;  that,  under  the  94th  section  of  the  Act  of 
1864,  under  which  the  tobacco  was  returned  for  taxation 
in  March,  1865,  the  tax  of  twenty-five  cents  a  pound  was 
leviable)  collectable,  and  payable  on  the  tobacco  only 
when  it  was  sold,  or  consumed  or  used  by  its  manu- 
facturer, or  removed  for  consumption  or  for  delivery  to 
others  than  agents  of  the  manufacturer  within  the 
United  States  or  territories  thereof;  that  there  was 
no  real  sale  of  the  tobacco  in  March,  1865 ;  and  that  a 
removal  for  consumption,  as  defined  in  the  91st  section 
of  the  Act  of  1864  (13  17.  S.  Stat,  at  Large,  263),  required 
that  there  should  be  a  removal  of  the  tobacco  from  the 
premises  of  the  manufacturer,  in  good  faith,  with  a  then 
present  intention  to  have  it  consumed,  as  against  the 
will  of  the  manufacturer  and  owner  of  it.  On  the  trial 
it  was  contended,  for  the  claimant,  that,  as  he  had 
returned  this  tobacco  in  March,  1865,  and  paid  a  tax  on 
it  of  twenty-five  cents  a  pound,  he  was  under  no 
obligation  to  make  a  return  of  it  afterwards  and  pay 
another  tax  upon  it,  especially  if,  at  the  time  it  was 
afterwards  sold  or  removed  for  consumption,  the  tax  on 
it  was  fifteen  cents  a  pound ;  and  that  it  was  lawful  for 
the  claimant  to  return  this  tobacco  for  taxation  in 
March,  1865,  and  pay  a  tax  on  it  then.  In  support  of 
these  views,  the  70th  section  of  the  Act  of  July  13th,  1866 
(14  TT.  S.  Stat.  atLa/rge,  173),  was  referred  to,  which  was  in 
force  when  this  tobacco  was  removed  from  the  claimant's 
factory  in  April  and  May,  1867.  That  section  provides, 
that  *'all  manufactures  and  productions  on  which  a 
duty  was  imposed  by  either  of  the  Acts  repealed  by  this 
Act"  (which  includes  the  provisions  of  the  Act  of 
June  30th,  1864,  imposing  duties  on  tobacco,  and  which 
were  the  provisions  in  force  in  March,  1865,  when  this 
tobacco  was  returned  for  taxation,  and  also  includes  the 
provisions  of  the  9th  section  of  that  Act,  as  amended  by 
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the  Act  of  March  3d,  1865,  and  which  latter  provisions- 
were  in  force,  taxing  tobacco,  from  April  1st,  1865,  to 
August  Ist,  1866),  "which  shall  be  in  the  possession  of 
the  manufacturer  or  producer,  or  of  his  agent  or  agents, 
on  the  day  when  this  Act  takes  effect,"  August  Ist, 
1866,  **  the  duty  imposed  by  any  such  former  Act  not 
having  been  paid,  shall  be  held  and  deemed  to  have  been: 
manufactured  and  produced  after  such  date."  The 
effect  of  this  provision,  in  respect  to  this  tobacco,  was 
contended  by  the  claimant  to  be,  that,  although  this 
tobacco  was  in  his  possession,  as  its  manufacturer,  on 
the  1st  of  August,  1866,  yet  it  could  not  be  deemed  to 
have  been  manufactured  on  or  after  August  1st,  1866, 
because  the  duty  imposed  on  it  by  the  Act  of  June  30th, 
1864,  had  been  paid  in  March,  1865.  But  the  Court 
charged  the  jury,  that,  as  no  tax  was  leviable,  collectable 
or  payable  on  this  tobacco,  under  the  Act  of  1864,  until 
it  was  sold  or  removed  for  consumption,  the  case  was 
not  one  where  a  duty  imposed  by  that  Act  had  been 
paid,  within  the  meaning  of  the  provision  of  the  70th 
section  of  the  Act  of  1866 ;  that  the  claimant  had  no 
right  to  return  this  tobacco  for  taxation  at  twenty-five 
cents  a  pound,  especially  when  he  acknowledged  that  he 
did  so  to  get  rid  of  the  coming  thirty-five  cents  a  pound 
tax,  and  when  he  had  an  intent  to  commit  a  fraud  on  the 
Government;  and  that  the  policy  of  the.  law  was 
manifest,  not  to  permit  tax-paid  goods,  unsold,  to  be 
kept  in  masses  on  the  premises  of  their  manufacturer. 
In  reference  to  this  Orinoco  tobacco,  the  Court  further 
charged  the  jury,  as  requested  by  the  claimant,  that, 
even  if  they  should  find  that  a  fraudulent  intent  existed 
in  the  mind  of  the  claimant  at  the  time  of  making  the 
return  of  such  tobacco  in  March,  1865,  that  fact  of  itself 
would  not  justify  them  in  finding  the  existence  of  a 
fraudulent  intention  on  his  part  in  respect  to  the 
property  proceeded  against,  at  the  time  that  property  was 
found  or  seized ;  that,  if  they  should  find  that  a  fraudulent 
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act  was  committed  by  the  claimant  in  1865,  in  respect  to 
property  then  in  his  possession,  that  alone,  unless 
supported  by  other  evidence,  was  not  sufficient  to 
warrant  them  in  finding  the  existence  of  a  Ixaudulent 
intent  on  his  part  in  regard  to  the  property  found  in  his 
possession  in  1868,  and  would  not  warrant  a  verdict  of 
condemnation ;  that,  if  he  paid  the  twenty-five  cents  a 
pound  tax  on  this  tobacco  in  1865,  he  became  liable  to 
pay  no  additional  tax  on  it  by  reason  of  its  shipment  to 
California  in  1867  ;  that  if,  when  he  shipped  it  to  Califor- 
nia, he  believed  that  all  the  tax  due  on  it  to  the 
Government  had  been  paid,  his  failure  to  return  it  for 
taxation  on  such  shipment  was  no  evidence  of  fraudulent 
intent  on  his  part ;  and  that,  if  in  March,  1865,  when  he 
paid  the  tax,  he  believed  that  such  tax  was  due,  he 
could  have  had  no  fraudulent  intent,  but  it  must  have 
been  the  payment  of  a  tax  which  he  honestly  believed  at 
the  time  he  had  a  right  to  pay,  and  not  the  payment  of  a 
tax  merely  because  it  was  going  to  be  raised  the  next 
day  to  thirty-five  cents  a  pound. 

It  is  contended,  on  the  part  of  the  claimant,  that  it 
was  not  unlawful  for  him  to  return  this  Orinoco  tobacco 
for  taxation  in  March,  1865,  and  pay  upon  it  at  that  time 
a  tax  of  twenty-five  cents  a  pound ;  that  the  fact  of  the 
so-called  sale  to  Kearney  &  Waterman  is  an  immaterial 
and  irrelevant  fact;  that  the  motive  which  governed 
the  claimant  in  paying  the  tax  before  the  1st  of  April, 
1865,  instead  of  waiting  until  a  future  day,  is  immaterial ; 
that  he  had  a  lawful  right  to  pay  it,  even  though'  he  did 
so  for  the  purpose  of  avoiding  the  higher  duty  that  was 
to  go  into  effect  on  the  1st  of  April,  1865 ;  that  any 
person  holding  property  on  which  a  tax  will  become  due 
on  the  doing  of  some  act  by  him,  such  as  a  sale  or 
a  removal  of  such  property,  may  himself  dispense  with 
the  doing  of  that  act,  and  tender  and  pay  the  tax  to  the 
Government ;  that  the  paying  of  the  tax  to  the  Govern- 
ment is  waiver  of  the  necessity  of  doing  the  act  on  the 
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doing  of  which  the  tax  would  properly  accme ;  that  the 
act  of  sale  or  removal,  coDsidered  as  a  prerequisite  to 
the  accruing  of  the  tax,  is  an  act  not  in  the  interest  of 
the  Government,  but  an  act  in  the  interest  of  the 
tax-payer,  and  prescribed  for  his  convenience,  and, 
therefore,  an  act  which  he  may  disclaim  or  waive  the 
doing  of,  by  anticipating  the  payment  of  the  tax ;  that 
no  harm  can  result  to  the  Government  from  an  accumu- 
lation of  tax-paid  manufactured  articles  in  the  hands  of 
their  manufacturer ;  and  that  what  the  claimant  did  in 
regard  to  this  Orinoco  tobacco  has  no  tendency  to  show 
that  he  intended  to  commit  a  fraud  on  the  Government. 
The  proposition  advanced  on  the  part  of  the  claimant 
is,  that,  although  the  statute  provides  that  a  certain  tax 
shall  become  payable  on  manufactured  tobacco  when 
it  shall  be  sold  or  removed,  and  the  Government  cannot 
enforce  the  payment  of  such  tax  by  the  manufacturer 
until  the  tobacco  shall  be  actually  sold  or  removed,  the 
manufacturer  may  lawfully  pay  the  tax  on  it,  as  sold  or 
removed,  although  it  is  not  sold  or  removed.  Of  course, 
if  he  may  do  so  at  all,  he  may  do  so  in  view  of  the 
coming  into  operation  of  a  higher  tax  on  the  article, 
and  thus  secure  an  advantage  over  other  manufacturers, 
in  respect  of  tobacco  in  fact  sold  or  removed  after  the 
coming  into  operation  of  the  higher  tax.  In  this  case, 
the  claimant  made  a  false  representation  to  the  Govern- 
ment. He  returned  the  tobacco  as  sold  when  it  was  not 
sold.  The  return  was  sworn  to  as  true  when  it  was  not 
true ;  the  tax  was  received  on  the  faith  bf  the  represen- 
tation that  the  tobacco  had  been  sold ;  the  tax  could  not 
accrue  until  the  tobacco  had  been  sold  or  removed  ;  an 
increased  tax  of  ten  cents  a  pound  was  to  go  into  effect 
the  next  day ;  and  it  is  seriously  contended  that  this  was 
a  lawful  and  honest  transaction,  that  the  claimant  was 
only  waiving  and  dispensing  with  a  restriction  that  was 
for  his  benefit  and  convenience,  that,  if  he  chose  to  pay 
the  tax  without  selling  or  removing  the  tobacco,  the 
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Oovemment  has  no  cause  of  complaint,  and  that  there 
was  nothing  in  the  transaction  showing  an  intent  to 
defraud  the  Goverhment.  No  principle  that  has  ever 
been  applied  to  the  interpretation  of  a  revenue  stat- 
ute sanctions  this  doctrine.  There  is  a  mutuality 
in  the  provisions  for  taxation.  The  Government  can 
enforce  the  tax  only  under  certain  circumstances.  The 
non-payment  of  it  is  unlawful  only  when  those  cir- 
cumstances exist.  H  converse,  the  payment  of  it  is  law-, 
ful  only  when  those  circumstances  exist.  Otherwise, 
the  claimant  would  have  had  a  right  to  compel  the  officers 
of  the  Government  to  receive  the  tax  although  the  tobacco 
had  not  been  sold  or  removed.  He  did  not,  however, 
claim  any  such  right  at  the  time.  He  falsely  represented 
that  the  tax  had  in  fact  accrued  because  the  tobacco  had 
been  sold.  He  paid  the  money  on  that  false  pretence. 
There  was  no  power  in  the  collector  to  receive  the  tax, 
except  as  a  tax  on  tobacco  sold.  If  the  tobacco  had 
been  sold  afterwards,  at  a  time  when  the  tax  on  it  was 
thirty-five  cents  a  pound,  the  Government  could  not 
have  been  prevented  from  collecting  the  additional  ten 
cents  a  pound  tax  on  it,  by  the  fact  that  the  twenty-five 
cents  a  pound  had  been  received  on  it  by  the  collector, 
on  the  false  representation  that  it  had  been  sold  before 
that  amount  had  been  paid  on  it. 

The  course  purisued  by  the  claimant  in  regard  to  this 
Orinoco  tobacco  was  not  warranted  by  any  statute  in 
force  at  the  time  of  the  transactions  of  March,  1865. 
The  70th  section  of  the  Act  of  July  13th,  1866  (14  U.  S. 
Stat,  at  Large,  173),  was  enacted  long  afterwards.  This 
Orinoco  tobacco  was  in  the  possession  of  the  claimant 
on  the  1st  of  August,  1866,  when  that  Act  took  eflfect, 
but  the  duty  imposed  on  it  by  former  Acts  had  not  been 
paid,  within  the  meaning  of  such  70th  section.  It  was, 
therefore,  to  be  deemed  to  have  been  manufactured  on 
or  after  August  1st,  1866.  In  the  special  sense  in  which 
the  word  "  imposed "  is  used  in  the  70th  section,  in 
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connection  with  the  words  **not  having  been  paid,"  the 
tax  may  properly  be  said  not  to  have  been  "imposed" 
in  such  special  sense,  by  the  1st  of  August,  1866.  The 
provision  means,  that,  where  the  tax,  declared  by  the 
former  Act  to  be  collectable,  has  been  paid  when  en- 
forceable and  payable,  the  taxable  articles  in  the  hands 
of  a  manufacturer  on  the  1st  of  August,  1866,  on  which 
such  tax  has  so  been  paid,  shall  not  be  deemed  to  have 
been  manufactured  on  or  after  the  1st  of  August,  1866  ; 
but,  otherwise,  they  shall.  In  this  sense,  the  word 
'* imposed"  may  properly  be  regarded  as  having  a 
different  meaning,  in  the  phra£;^,  "  the  duty  imposed  by 
any  such  former  Act  not  having  been  paid,"  from  that 
which  it  has  in  the  48th  section  of  the  Act  of  June  30th, 
1864,  where  it  is  used  merely  in  the  phrase,  '*  imposed  by 
the  provisions  of  law,"  without  any  reference  to  the  pay- 
ment of  the  tax  or  to  the  time  when  it  becomes  payable. 
The  succeeding  provision  in  the  70th  section  of  the  Act 
of  1866,  to  the  effect,  that  **  whenever,  by  the  terms  of 
this  Act,  a  duty  is  imposed  upon  any  articles,  goods, 
wares,  or  merchandise,  manufactured  or  produced,  upon 
which  no  duty  was  imposed  by  either  of  said  former 
Acts,  it  shall  apply  to  such  as  were  manufactured  or 
produced,  and  not  removed  from  the  place  of  manu- 
facture or  production,  on  the  day  when  this  Act  takes 
effect,"  shows  the  intention  of  Congress  in  respect  to 
the  whole  subject.  It  was,  that  where  manufactured 
articles  were  taxable  by  former  laws,  and  the  taxes  had 
accrued  and  been  paid  on  them,  they  should  not  be 
taxable  under  the  new  law;  that  where  they  were 
not  taxable  by  former  laws,  they  should,  if  taxable  by 
the  new  law,  be  so  taxable,  although  manufactured 
before  the  new  law  went  into  effect,  provided  they  were 
not  removed  from  the  place  of  their  manufacture  at  the 
time  the  new  law  went  into  effect ;  that  where  accrued 
taxes  had  been  paid  on  manufactured  articles  taxable  by 
the  former  laws,  such  articles  should  not  be  regarded 
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as  maDufactured  under  the  new  law;  and  that  where 
manufactured  articles  not  taxable  by  the  former  laws 
had  been  removed  from  the  place  of  their  manufacture, 
they  should  not  be  regarded  as  manufactured  under  the 
new  law. 

I  see,  therefore,  no  error  in  the  instruction  to  the 
jury  that  it  was  illegal  for  the  claimant  to  return  the 
Orinoco  tobacco  for  tax,  in  iSiarch,  1865,  under  the 
circumstances  set  forth  in  the  bill  of  exceptions,  and  no 
error  in  instructing  them  that  they  could  infer  from  the 
transactions  in  respect  to  such  tobacco  an  intent  to 
defraud  the  revenue  thereby,  especially  in  view  of  the 
fact,  that  the  Court,  in  compliance  with  the  fourth 
prayer  of  the  claimant,  instructed  the  jury  that  the 
existence  of  a  fraudulent  intent  in  the  mind  of  the 
claimant,  at  the  time  of  making  return  of  this  tobacco,  in 
March,  1865,  would  not  of  itself  justify  them  in  finding 
the  existence  of  a  fraudulent  intent  on  his  part  in 
respect  to  the  property  in  suit,  and  that  the  Court,  in 
compliance  with  the  fifth  prayer  of  the  claimant,  in- 
structed the  jury  that  the  commission  of  a  fraudulent 
act  by  the  claimant  in  1865,  in  respect  to  property  then 
in  his  possession,  was  not,  alone,  unless  supported  by. 
other  evidence,  sufficient  to  warrant  them  in  finding  the 
existence  of  a  fraudulent  intent  on  his  part  in  regard  to 
the  property  in  suit,  and  that  the  Court,  in  compliance 
with  the  third  prayer  of  the  claimant,  instructed  the 
jury  that  fraudulent  intent  and  fraudulent  acts  long 
prior  to  the  time  of  the  seizure  of  the  property  in  suit, 
would  not  warrant  a  verdict  of  condemnation,  unless 
•supported  by  evidence  of  fraudulent  intent  or  fraudulent 
acts  at  a  period  nearly  coincident  with  the  time  of 
seizure,  and  that,  if,  for  IJie  ten  months  next  prior  to  the 
seizure,  the  claimant  properly  made  returns  and  paid 
taxes  upon  his  manufactures,  the  jury  might  fairly  infer 
therefrom  a  discontinuance  of  any  fraudulent  intent 
which  he  might  have  had  previously. 
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The  seventh  ground  advanced  for  a  new  trial  is,  that 
the  Court  erred  **  in  instructing  the  jury  that,  because 
the  claimant  did  not  keep  in  book  form  a  separate 
account  of  the  tobacco  manufactured  by  him  in  1867  and 
1868,  he  committed  a  violation  of  law  from  which  the 
jury  could  infer  an  intent  to  sell  the  manufactured 
tobacco  seized  in  this  case  without  paying  the  taxes  that 
might  be  due  thereon,  &c."  It  is  admitted,  by  the 
claimant,  that  the  90th  section  of  the  Act  of  June  30th, 
1864,  as  amended  by  the  9th  section  of  the  Act  of  July 
13th,  186G  (14  U.  S.  Stat,  at  Large,  124),  provides,  that 
every  tobacco  manufacturer  shall  keep  in  book  form  an 
accurate  account  of  the  quantity  of  tobacco  he  manu- 
factures, and  shall  return  a  sworn  inventory  every  year 
of  the  quantity  of  tobacco  held  or  owned  by  him  on  the 
1st  day  of  January  in  such  year,  setting  forth  the 
various  kinds  of  articles  manufactured  by  him  separately 
from  those  purchased  by  him,  and  shall  return  monthly 
a  sworn  abstract  of  his  purchases,  sales  and  removals. 
The  section  goes  on  to  provide,  that,  in  case  of  refusal 
or  neglect  to  return  the  inventory,  or  the  abstract,  or  to 
keep  the  account,  the  manufacturer  shall  forfeit  $500, 
"to  be  recovered,  with  costs  of  suit.  It  is  contended, 
that,  because  this  penalty  is  imposed  for  a  neglect  to 
keep  the  account  in  book  form  of  manufactured  tobacco, 
therefore,  the  fact  of  such  neglect  cannot  be  resorted  to 
as  collateral  evidence  from  which  to  infer  an  intent  to 
defraud,  within  the  48th  section,  in  respect  to  the  property 
in  suit ;  and  that,  because  the  neglect  to  keep  such  an 
account  is  not  an  offence  of  the  same  class  or  character 
with  the  offence  sought  to  be  established  under  the  48th 
section,  it  cannot  be  resorted  to  as  collateral  evidence, 
in  regard  to  an  intent  respecting  the  property  in  suit. 
The  Court  charged,  that  the  claimant  violated  the  law 
in  not  keeping  an  account  of  goods  manufactured  by 
him,  and  that  the  keeping  of  such  account  was  necessary 
in  order  to  enable  him  truly  to  make  up  the  annual 
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inventory  required  to  be  returned.  This  neglect  in 
keeping  the  account,  in  connection  with  certain  alleged 
discrepancies  between  the  inventories  for  1867  and  1868 
and  the  monthly  returns,  and  with  the  transactions  in 
regard  to  the  Orinoco  tobacco,  and  with  the  accumula- 
tion in  the  hands  of  the  claimant  of  a  large  quantity  of 
tax-paid  tobacco  manufactured  by  him,  which  had  never 
been  sold  or  removed,  were  submitted  to  the  jury  as 
circumstances  which,  if  proved,  warranted  the  inference 
of  an  intent  throughout,  on  the  part  of  the  claimant,  not 
to  deal  honestly  with  the  Government,  but  to  violate  the 
law,  and  also  the  further  inference  that  he  had  a  fraudu- 
lent intent  in  regard  to  the  goods  in  suit.  Under  the 
rule  before  stated  in  regard  to  what  is  proper  evidence 
on  the  question  of  intent,  I  see  no  error  in  these  instruc- 
tions. All  the  unlawful  acts  and  omissions  of  the  claim^ 
ant  as  a  manufacturer  of  tobacco,  in  the  discharge  of  his 
duties  as  such  towards  the  Government  under  the  inter- 
nal revenue  laws,  were  proper  evidence  to  be  taken  into 
consideration  by  ^he  jury,  and  if  they  believed,  from  the 
evidence,  that,  by  such  acts  and  omissions,  he  intended  to 
defraud  the  Government,  they  had  a  right  to  infer  a  like 
intent  in  regard  to  the  property  in  suit.  The  instruc- 
tions throughout  proceeded  upon  the  express  statement 
to  the  jury  that  unlawful  acts  and  omissions  were  noth- 
ing, unless  the  jury  believed  that  there  was  in  them  an 
intent  to  defraud. 

The  fact  of  the  imposition  of  a  penalty  for  the  mere 
neglect  to  keep  the  account,  without  any  intent  to  de- 
fraud, cannot  have  the  effect  to  remove  from  considera- 
tion the  intent  in  a  neglect,  if  such  intent  was  one  to 
defraud ;  and  an  intent  to  defraud  in  neglecting  to  keep 
an  account  of  goods  manufactured,  is  an  intent  of  no  dif- 
ferent quality^  class  or  character  from  an  intent  to  de- 
fraud in  selling  or  removing  manufactured  goods  without 
paying  the  taxes  on  them. 

The  eighth  ground  for  a  new  trial  is,  that  the  Court 
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erred  **in  instructing  the  jury  that  it  was  illegal  for  the 
claimant  to  return  for  tax  the  goods  removed  from  his 
manufactory  to  his  retail  department,  before  such  goods 
had  been  actually  sold."  The  instruction  was,  that  it 
was  unlawful  for  the  claimant  to  return  for  tax,  on  a  cer- 
tain day,  a  quantity  of  tobacco  manufactured  by  him  and 
not  sold  or  removed  from  his  premises,  and  then  take  it 
into  his  retail  department  on  the  same  premises,  and  sell 
it  by  retail  there  over  his  retail  counter,  without  keeping 
any  record  of  such  sales,  and  without  returning  any  ab- 
stract of  such  sales.  It  was  shown  that  the  claimant  had 
done  this.  This  instruction  involves  the  same  question 
before  considered  in  regard  to  the  right  of  the  claimant 
to  pay  taxes  at  his  pleasure  on  masses  of  tobacco  manu- 
factured by  him  and  not  sold  or  removed ;  and  the  fur- 
ther question  of  his  right  to  sell  tobacco  manufactured 
by  him,  and  not  before  sold  or  removed,  and  to  omit  any 
record  or  return  of  it  as  sold  when  it  was  in  fact  sold, 
because  he  had  previously  falsely  returned  it  as  sold  or 
removed.  In  this  connection,  the  Court  instructed  the 
jury  that,  if  they  should  believe  that  the  mode  of  return- 
ing for  taxation  the  goods  sold  over  the  retail  counter, 
by  returning  them  at  the  time  they  were  transferred  to 
such  retail  counter,  was  adopted  for  the  convenience  of 
the  claimant,  and  used  without  any  fraudulent  intent,  in 
the  business  of  the  claimant,  as  a  manufacturer,  such  fact 
furnished  no  evidence  in  support  of  a  verdict  of  con- 
demnation in  this  case ;  that  the  mere  fact  that  what  the 
claimant  did  was  unlawful  amounted  to  nothing ;  that  if, 
it  being  so  unlawful,  the  jury  believed  there  was  a  fraud- 
ulent intent  in  it,  it  was  to  be  taken  into  consideration  ; 
and  that,  if  the  jury  believed  there  was  no  fraudulent  in- 
tent in  it,  it  was  not  to  be  taken  into  consideration.  It 
appears,  by  the  bill  of  exceptions,  that  the  Government 
gave  evidence  tending  to  prove  that,  during  the  period 
from  August  1st,  1866,  to  January  1st,  1868,  large  quan- 
tities of  manufactured  tobacco  were  sold  and  removed 
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fronl  his  factory  by  the  claimant,  without  due  return 
thereof  for  taxation  and  payment  of  the  taxes  thereon, 
as  required  by  law.  In  view  of  this  fact,  and  of  the  neg- 
lect of  the  claimant  to  keep  or  return  any  account  of  the 
sales  of  the  goods  so  removed  to  his  retail  department, 
as  sales  therein,  and  of  the  untruth  of  his  returns,  return- 
ing, as  sold  or  removed,  goods  which  were  not  sold  and 
were  not  removed  from  his  premises,  or,  in  the  sense  of 
the  law,  from  the  place,  street  or  number  where  his  man- 
ufacturing of  them  was  carried  on,  and  of  the  opportuni- 
ties for  fraud  afforded  by  the  course  adopted  by  him,  it 
was  for  the  jury  to  say  what  was  the  intent  of  the  claim- 
ant in  adopting  such  course,  as  bearing  on  his  intent  in 
reference  to  the  goods  in  suit. 

I  have  reviewed  this  case  at  great  length  because  of 
the  large  amount  of  property  involved  in  it,  its  import- 
ance to  the  parties,  and  the  earnestness  with  which  the 
grounds  urged  for  a  new  trial  were  pressed  upon  me  by 
the  learned  counsel  for  the  claimant.  But  I  am  unable 
to  see  that  any  error  was  committed  in  any  of  the  par- 
ticulars urged,  and,  therefore,  the  motion  must  be 
denied. 

Tluymas  Simons  {Assistant  District  Attorney),  for  the 
United  States. 

George  T.  Curtis,  for  the  claimant. 
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MAT,  1878. 

THE  STEAMBOAT  SUNSWIOK. 

Steamboat  Act. — Inspection  op  Boiler. — Inter-State  Commerce. — 
Fbrrt-boat  on  East  River. — Burden  op  Proof. — Judicial 
Notice. 

A  libel  was  filed  against  a  ferry-boat  engaged  in  carrying  passengers  and  freight 
across  the  East  river,  from  Astoria  to  New  York  city,  to  recover  a  penalty  of 
|600  for  a  failure  to  have  her  boiler  inspected,  as  required  by  the  11th  section 
of  the  steamboat  Act  of  February  28th,  1871  (16  U,  S,  Stat,  at  Large,  440): 

Htld,  That  the  Court  would  take  juduial  notice  that  Astoria  was  on  Long  Island, 
whose  inhabitants  have  commercial  relations  with  other  States  of  the  Union, 
and  that  it  is  by  means  of  the  ferry-boats  that  such  commerce  is  carried  on ; 

That  proof  that  the  ferry-boat  did  carry  the  ordinary  load  of  passengers  and 
freight,  and  was  held  out  as  ready  to  transport  on  such  a  thoroughfare  all  pas- 
sengers and  freight  that  might  offer,  was  sufficient  to  throw  upon  the  claimants 
the  burden  of  proving  that  such  passengers  and  freight  were  not  destined  for 
other  States ; 

That,  in  the  absence  of  such  proof,  the  ferry-boat  must  be  held  to  be  within  the 
provisions  of  the  steamboat  Act. 

Benedict,  J.  This  is  a  proceeding  in  rem^  in  behalf 
of  the  United  States,  against  the  steamboat  Sunswiok, 
to  enforce  against  that  vessel  a  liability  for  $500,  under 
the  provisions  of  the  Act  of  Congress  entitled  "  An  Act 
to  provide  for  the  better  security  of  life  on  board  of  ves- 
sels propelled  in  whole  or  in  part  by  steam,  and  for  other 
purposes,"  passed  February  28th,  1871  (16  77.  8.  Stat,  at 
Large^  440). 

The  charge  is  that  the  boat  was  engaged  in  navigat- 
ing public  navigable  waters  of  the  United  States,  to  wit, 
the  harbor  and  bay  of  New  York,  without  having  her 
boiler  inspected,  as  required  by  the  11th  section  of  the 
statute  above  referred  to. 
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The  defence  is  that  the  boat  is  not  shown  to  be  sub- 
ject to  be  inspected  under  the  laws  of  the  United  States, 
but  was  engaged  in  the  purely  internal  commerce  of  the 
State  of  New  York. 

That  the  vessel  had  failed  to  comply  with  the  section 
of  the  statute  referred  to  is  conceded,  and  it  cannot  be 
disputed  that  she  is  a  vessel,  within  the  description  given 
by  the  Act,  of  vessels  to  which  the  law  is  declared  to  be 
applicable. 

By  the  express  words  of  the  58th  section  of  the  Act, 
its  provisions  are  made  applicable  to  every  ferry-boat ; 
and,  by  section  41,  all  steamers  ^'navigating  the  lakes, 
bays,  inlets,  sounds,  rivers,  harbors  or  other  navigable 
waters  of  the  United  States,  where  such  waters  are  com- 
mon highways  of  commerce,  or  open  to  general  or  com- 
petitive navigation,"  are  made  subject  to  the  provisions 
of  the  Act ;  and,  in  my  opinion,  she  must,  upon  the  evi- 
dence, be  held  subject  to  the  Act,  although,  notwith- 
standing its  broad  language,  it  be  considered  inoperative 
as  against  a  vessel  exclusively  engaged  in  purely  internal 
commerce. 

The  evidence  shows  that,  at  the  time  complained  of, 
the  Sunswick  was  a  steam  ferry-boat  used  as  one  of  the 
ferry-boats  employed  to  operate  the  Astoria  ferry,  and 
ran  between  Astoria,  a  place  on  Long  Island,  to  the  foot 
of  92d  street,  a  place  on  New  York  Island,  carrying  pas- 
sengers and  freight.  It  also  appears  in  evidence  that  the 
Astoria  ferry  is  a  public  ferry,  established  by  law,  and  a 
common  thoroughfare  open  to  all,  and  used  for  the  trans- 
porting of  all  passengers  and  freight  which  cross  the 
East  river  at  that  point.  Judicial  notice  may  be  taken 
of  the  fact  that  Astoria  is  on  an  island,  which  contains 
a  large  population  and  has  numerous  and  extensive  man- 
ufactories and  large  cities  within  its  bounds ;  that  its  in- 
habitants have  commercial  relations  with  various  States  ^ 
of  the  Union,  and  use  the  ferry-boats  as  the  ordinary 
means  of  communication  between  the  island  and  the 
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mainland;  that;  npon  these  boats,  large  quantities  of 
merchandise  and  numerous  passengers,  destined  to  places 
in  different  States,  are  necessarily  transported  in  the 
ordinary  course  of  daily  business,  and  that  it  is  princi- 
pally by  means  of  these  ferries  that  the  commerce  be- 
tween Long  Island  and  other  States  is  carried  on. 

The  East  river  is  an  arm  of  the  sea,  and  navigable 
Water  of  the  United  States ;  and,  by  the  decision  of  the 
Supreme  Court  in  the  case  of  the  Daniel  Ball  (10  Wdl. 
667),  a  vessel  employed  in  transporting  on  such  waters 
goods  destined  for  other  States  is  engaged  in  commerce 
among  the  States,  and,  however  limited  that  commerce 
may  be,  she  is,  so  far  as  it  goes,  subject  to  the  legislation 
of  Oongress,  although  her  route  may  lie  wholly  within  a 
single  State,  and  she  does  not  run  in  connection  with  or 
in  continuation  of  any  line  of  steamers  or  any  line  of 
railway. 

The  ferry-boats  on  the  East  river  come  within  the 
scope  of  this  decision,  and,  consequently,  must  be  sub- 
ject to  the  provisions  of  the  Act  of  February  28th,  1871. 

The  only  doubt  in  this  particular  actiotf  arises  from 
the  absence  of  any  evidence  showing  a  transporting  on 
this  ferry-boat,  at  any  particular  time,  of  either  merchan- 
dise, which  had  begun  to  move  as  an  article  of  trade  from 
one  State  to  another,  or  of  passengers  having  a  similar 
destination.  But  my  conclusion  is  that  proof  that  the 
vessel  was  one  of  the  ferry-boats,  engaged  on  such  a  ferry 
as  above  described,  and  that  while  so  engaged  she  did 
actually  transport  the  ordinary  load  of  passengers  and 
freight  which  compose  the  cargoes  of  those  ferry-boats, 
and  was  held  out  as  ready  to  transport,  on  such  a  thor- 
oughfare, all  passengers  and  freight  that  might  offer,  is 
sufficient  to  shift  the  burden  of  proof,  and  in  the  absence 
of  any  evidence  from  the  claimants  of  the  vessel,  will 
warrant  the  inference  that  the  vessel  was  being  used  as 
an  instrument  of  inter-state  commerce,  as  defined  by  the 
Supreme  Court  in  the  case  of  the  Daniel  Ball.    She  was, 
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therefore,  subject  to  the  laws  of  Congress,  and  must  be 
held  liable  for  the  omission  of  the  proper  inspection  re- 
quired by  the  1 1th  section  of  the  Act  of  February  28th, 
1871. 

For  the  United  States,  J.  J.  AUen  (AssistarU  DiaPrict 
Attorney). 


For  claimants,  Beebe^  Donohue  <&  Cooke. 


MAT,  1872. 

THE  STEAMBOAT  VBEMONT. 

Wharfage. — Navigating  the  Cakals. 

The  Act  of  the  State  of  New  York  of  May  6tb,  1870  {Semon  LaxM  of  1870,  p, 

1696X  fixed  certain  new  rates  of  wharfage,  "  except  that  all  canal-boats  engaged 

in  navigating  the  canals  in  this  State,  and  vessels  known  as  North  river  barges, 

shall  pay  the  same  rates  as  heretofore." 
A  Teasel  propelled  by  steam  power,  for  the  sole  purpose  of  towing  boats  on  the 

canals,  while  in  the  process  of  construction,  occupied  a  wharf  in  the  port  of 

New  York: 
Hdd,  That  she  was  a  canal-boat  within  the  meaning  of  the  exception  above  stated, 

bnt  was  not  engaged  in  navigating  the  canals,  and  was,  therefore,  liable  to  pay 

wharfage  at  the  rate  prescribed  by  the  Act  of  1870. 

Benedict,  J.  This  is  an  action  by  a  wharfinger  to 
recover  wharfage  of  the  steamboat  Vermont. 

The  only  question  which  it  presents  for  my  determin- 
ation is  whether  the  vessel  proceeded  against  is  to  be 
charged  wharfage  as  a  canal-boat  navigating  the  canals 
in  this  State. 

The  statute  of  the  State  of  New  York,  passed  May 
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6th,  1870,  fixes  certain  rates  of  wharfage  which  may  be 
lawfully  charged  within  the  cities  of  New  York  and 
Brooklyn,  but  contains  an  exception  in  the  following 
words :  **  except  that  all  ,canal-boats  navigating  the  ca- 
nals in  this  State,  and  vessels  known  as  North  river 
barges,  shall  pay  the  same  rates  as  heretofore.** 

The  Vermont  was  a  boat  propelled  by  steam  power, 
and  constructed  for  the  sole  purpose  of  towing  boats  on 
canals,  and  was  not  adapted  to  any  other  navigation. 
She  presented  some  peculiar  features,  having  been  con- 
structed as  an  experiment,  and  being  an  effort  to  devise 
a  method  for  using  steam  power  on  canals,  and  was  not 
a  vessel  of  the  description  ordinarily  known  as  canal- 
boats.  Nevertheless,  I  consider  her  to  be  a  canal-boat 
within  the  meaning  of  *the  exception  in  the.  statute  in 
question,  which  was  intended  as  a  protection  to  all  craft 
while  navigating  the  canals  of  this  State. 

If,  therefore,  it  had  appeared  that  at  the  time  she 
used  the  libellants'  wharf  the  Vermont  was  engaged  in 
navigating  the  canals  of  this  State  as  her  occupation,  I 
should  hold  her  to  be  within  the  exception,  and  only 
liable  to  the  former  rates  of  wharfage. 

But  the  difficulty  here  is  that  the  evidence  shows  that 
when  the  Vermont  used  the  libellants*  wharf  she  was  in 
process  of  construction,  and  up  to  the  time  of  leaving 
this  wharf  was  not  completed. 

She  was  intended  for  navigating  the  canals  of  this 
State,  but,  as  yet,  was  unfinished,  and  while  so  unfin- 
ished, and  for  that  reason  unfit  for  any  navigation  what- 
ever, she  could  not  be  considered  to  be  engaged  in  the 
canal  navigation  of  this  State. 

No  fact  could  be  referred  to  as  proof  of  such  or  any 
occupation.  She  was  an  uncompleted  vessel,  as  yet  not 
engaged  in  navigating  at  all.  She  is  not,  therefore,  oovr 
ered  by  the  exception,  which  is  expressly  confined  to 
vessels  engaged  in  navigating  the  canals  of  this  State, 
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and  mast  pay  the  rates  paid  by  all  vessels  not  so  em- 
ployed. 

Let  a  decree  be  entered  for  the  amount  claimed  and 
costs. 


BwTMiy,  Butter  dh  Pwrsons^  for  libellants. 
Moses  Ely^  for  claitnants. 


MAT,  1872. 

THE    BEIG    MINNIE    MILLEB,    HEB    PBEIGHT 

AND  OAEQO. 

SALYAai. — Dbtsntion  of  Pbopxbtt  bt  Salvors. — Costs. 

The  ship  P.  fell  in  with  the  brig  M.  about  176  miles  from  New  York.  The  brig 
had  lost  her  masts,  bat  had  rigged  jury  masts,  and  was  making  progress  towards 
New  York,  her  destination.  The  P.  took  her  in  tow  and  towed  her  till  near 
Sandy  Hook,  when  a  tog  took  her  to  New  York,  where  she  arriyed  fire  days 
after  she  was  taken  in  tow.  Part  of  her  chain  haying  been  left  on  board  of  the 
P.,  was  demanded  of  her,  but  the  master  of  the  P.  refused  to  glye  it  up,  saying 
they  shoold  bold  it  till  the  salrage  was  settled.  The  Tslue  of  the  brig,  freight 
and  cargo,  was  $18,500: 

ffeld.  That  the  service  was  not  towage  merely,  bat  salvage ;  that  $2,260  was  a 
proper  amonnt  to  be  awarded,  and  that  the  libellants  shoold  not  recover  oosts 
becaase  of  the  refnsal  to  deliver  op  the  chain,  sach  oosts  to  be  paid  by  the 
owners,  unless  the  reftisal  was  shown  to  have  been  without  the  knowledge  of 
the  owners,  and,  in  that  case,  by  the  master. 

This  was  a  libel  by  the  owners  and  the  master  and 
crew  of  the  ship  Pacific  to  recover  salvage  for  services 
rendered  to  the  Minnie  Miller.  The  Pacific  fell  in  with 
the  Minnie  Miller  about  175  miles  from  New  York,  dis- 
masted and  in  distress.  Both  vessels  were  bound  to  New 
York.  The  ship  took  hold  of  the  brig  and  towed  her 
nearly  to  Sandy  Hook,  the  service  occupying  five  days. 
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The  brig's  answer  to  the  libel  denied  that  the  service  was 
a  salvage  service,  stating  that,  though  she  had  lost  her 
masts,  yet  jury  masts  had  been  rigged,  by  means  of 
which  the  brig  was  prosecuting,  and  could  have  prose- 
cuted, her  voyage,  and  was  not  in  distress.  It  was 
claimed,  on  behalf  of  the  brig,  that  the  brig  was  only 
bound  to  pay  for  towage,  which  she  was  willing  to  pay. 

The  value  of  the  brig,  freight  and  cargo  was  $18,500. 
It  appeared  in  evidence  that  a  part  of  the  brig's  chain, 
which  had  been  used  in  towing  her,  was  left  on  board  the 
Pacific  and  was  brought  by  her  to  New  York.  A  de- 
mand was  made  for  the  chain,  but  it  was  not  given  up, 
the  master  of  the  Pacific  saying  that  they  would  keep  it 
till  the  salvage  was  determined. 

« 

For  libellants,  James  K.  HiU. 

■ 

For  claimants,  W.  A.  Darling. 

Benedict,  J.  The  facts  proved  in  this  action  disclose 
a  case  of  salvage  service  rendered  by  the  ship  Pacific  to 
the  brig  Minnie  Miller ;  and  a  proper  reward  to  be  paid 
therefor  by  the  brig,  her  freight  and  cargo,  I  judge  to  be 
the  sum  of  $2,250,  the  same  to  be  borne  by  the  brig,  her 
freight,  and  the  cargo,  in  proportion  to  their  respective 
values.  I  give  the  libellants  no  costs  because  of  the  cir- 
cumstances attending  the  detention  of  the  brig's  chain 
by  the  ship  after  a  demand  made  therefor. 

Courts  of  Admiralty  are  always  careful  to  see  that  in 
any  case  of  salvage  a  proper  reward  is  paid  therefor,  and 
they  are  not  only  willing  but  competent  to  protect  sal- 
vors in  their  rights.  There  is,  therefore,  seldom,  if  ever, 
any  excuse  for  the  use  of  pressure  of  any  kind  to  secure 
or  even  hasten  a  proper  adjustment  of  the  salvor's  claim. 

In  the  present  instance  there  was  no  necessity  for  re- 
taining possession  of  the  chain,  and  it  should  have  been 
promptly  returned  to  the  brig,  instead  of  which  it  was 
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detained,  with  the  notice  that  it  would  be  held  till  the 
salvage  was  settled,  and  it  is  still  so  held. 

To  mark  my  disapproval  of  such  action,  I  refuse  costs, 
and  direct  that,  in  apportioning  the  salvage,  the  libel- 
lants'  costs  be  charged  to  the  owner  of  the  ship,  unless 
it  be  made  to  appear  that  the  captain  detained  the  chain 
without  the  knowledge  of  the  owner,  in  which  case  the 
master  must  bear  the  costs. 


MAY,  1872. 

THE  BEIG  WEXFOED  AND  HEE  OAEGO. 

Salvaob. — ^Inequitable  Agreement. — Costs. 

A  brig,  dismasted  and  lb  distress,  was  fallen  in  with  at  sea,  by  a  pilot  boat.  The 
master  of  the  brig  had  been  hnrt  and  was  confined  to  his  bed.  Her  owner  was 
on  board.  The  pilots  boarded  her  and  demanded  $6,000,  to  tow  her  into  port. 
This  was  refused,  and  they  came  down  to  $2,600,  threatening  to  leave  the  brig 
if  an  agreement  to  pay  that  sum  was  not  made.  The  master  and  owner  there- 
upon agreed  to  pay  them  the  $2,600,  and  the  pilot  boat  took  hold  of  the  brig, 
and  after  nine  days  towing,  brought  her  in  safety  into  the  port  of  New  York. 
The  biig  and  her  cargo  were  worth  $8,800. 

Hdd,  That,  considering  the  value  of  the  property,  the  agreement,  under  the  cir- 
camstances,  was  an  inequitable  one,  and  would  not  be  enforced ; 

Thai  $1,600  was  as  liberal  a  reward  as  could  be  awarded  to  the  salvors; 

That  costs  would  be  awarded  to  them,  because  the  claimants  offered  no  particular 
snin  before  suit  brought. 

Bei^bdiot,  J.  The  libel  is  filed  in  this  action,  to  re- 
cover salvage  of  the  brig  Wexford  and  her  cargo.  The 
material  averments  are,  that  on  the  14th  day  of  October, 
1871,  the  pilot  boat  Isaac  Webb,  while  cruising  in  about 
Lat.  41°  11'  and  Long.  66°  W.  discovered  the  brig  dis- 
masted and  in  distress ;  that  at  the  request  of  the  master, 
the  pilot  boat  took  the  brig  in  tow,  and,  after  nine  days' 
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towing,  brought  her  in  safety  into  New  York  ;  that  the 
brig  was  helpless  and  unmanageable  and  short  of  pro- 
visions and  her  erew  exhausted ;  that  the  master  and 
owner  of  the  brig,  at  the  time  of  the  request  aforesaid, 
agreed  to  pay  the  libellants  the  sum  of  $2,600,  for  the 
services  they  might  render  in  towing  the  brig  to  a  port 
of  safety ;  that  said  sum  was  a  reasonable  sum  for  the 
services,  but  payment  of  it  is  now  refused.  Wherefore, 
the  libellants  pray  the  Court  to  decree  payment  of  said 
sum  or  such  sum  as  the  Oourt  shall  consider  reasonable 
for  the  salvage  services. 

The  claimants  of  the  brig  and  cargo,  set  up  in  their 
answer  that  at  the  time  the  captain  agreed  to  pay  $2,500 
to  the  pilot,  he  was  disabled  and  unfit  to  make  a  con- 
tract ;  that  the  pilots,  to  induce  the  bargain,  refused  to 
a£ford  assistance  without  such  a  promise,  and  threatened 
to  leave  the  vessel  and  captain,  and  that  the  bargain  is 
unjust  and  inequitable,  and  not  available  to  fix  the 
amount  of  salvage  which  should  be  paid.  That  the 
claimants  have  always  been  willing  to  pay  a  fair  salvage, 
but  the  pilots  refuse  to  accept  any  less  than  $2,600. 

Upon  these  pleadings,  and  the  evidence  adduced  in 
support  thereof,  the  first  question  is,  whether  the  i^ee- 
ment  to  pay  $2,600,  which  it  is  conceded  was  made  by  the 
master  and  owner  of  the  brig,  is  to  be  taken  for  a  guide, 
in  determining  the  amount  of  the  reward  which  should 
be  paid  to  these  salvors.  Such  contracts  are  not  obliga- 
tory, unless  it  be  made  to  appear  that  the  rate  is  just, 
and  was  agreed  to  without  pressure  of  any  sort. 

The  circumstances  under  which  the  agreement  was 
made,  therefore,  become  important.  It  appears  that  the 
brig  was  dismasted  and  helpless  at  sea,  some  hundreds 
of  miles  from  any  port,  but  yet  in  the  track  of  steamers, 
and  tight.  Her  master  had  been  hurt  and  was  confined 
to  his  bed.  The  pilots  boarded  the  vessel  and  offered  to 
tow  the  vessel,  if  their  compensation  should  be  fixed  at 
$5,000 ;  but  finally,  after  some  hours  of  negotiation,  came 
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down  to  $2,500 ;  and  they  plainly  notified  the  master 
and  the  owner,  who  was  on  board,  that  they  would  leave 
the  wreck,  unless  an  agreement  was  made  to  pay  them 
that  sum. 

In  the  condition  the  master  was,  the  suggestions  to 
leave  him,  in  a  vessel  dismasted  and  without  sails,  must 
have  had  a  forcible  effect  in  bringing  him  to  agree  as  he 
did  to  the  amount  demanded.  The  owner  declined  foif 
some  time  to  agree  to  pay  more  than  11,000 ;  but  finally 
agreed  to  $2,600;  with  a  plain  intimation,  that  he  con- 
sidered the  sum  excessive. 

The  value  of  the  property,  for  the  towing  of  which 
this  $2,600,  was  to  be  paid,  did  not  exceed  $4,000. 

The  vessel  was  a  British  vessel,  built  in  1869,  of  267 
tons  registry,  worth  no  more  than  $2,000 — some  say  only 
$1,000 — when  brought  to  New  York,  and  her  cargo  of  coal 
was  worth  some  $1,600,  as  I  must  suppose,  for  the  evi- 
dence does  not  disclose  its  exact  value.  The  value  of 
the  property  saved,  is  always  an  important  element  in 
determining  what  is  a  proper  salvage. 

This  feature  was  not  sufficiently  considered  by  the 
pilots,  when  they  demanded  $6,000  nor  when  they  agreed 
on  $2,500.  The  latter  is  a  larger  sum  than  could  be  j  ustly 
given  for  the  salvage  of  property  valued  at  $3,600,  ac- 
complished under  the  circumstances  shown  here.  The 
labor  of  the  pilots  was  considerable  ihrough  nine  days, 
nor  was  it  unattended  with  peril,  and  they  might  well  re- 
ceive for  it  $2,500,  or  a  larger  sum,  if  only  the  property 
saved  had  been  of  greater  value.  But  on  a  valuation  of 
the  property  saved  at  $3,600,  $2,600  is  too  much.  If  the 
brig  had  been  derelict,  $1,800  would  have  been  the  sal- 
vage ordinarily  awarded,  and  these  salvors  cannot  claim 
to  receive  more  than,  or  as  much  as  if  they  had  found 
the  brig  abandoned  at  sea. 

I  consider  $1,600  to  be  as  liberal  a  reward  as  can  be 
given  to  these  salvors,  out  of  this  amount  of  property ; 
for  that  sum  they  must  have  a  decree.    I  give  them  also 
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tbe  costs,  because  the  claimant  offered  them  no  partic- 
ular sum  in  cash,  before  suit  brought. 

For  libellants,  Barney,  Buder  db  Parsana. 
For  respondents,  Beehe,  Donokm  <b  Cooke. 
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Tow-boat  and  Tow. — Unknown  Obstruotionb. — Burdbk  of  Proof. 

A  canal-boat,  properly  placed  in  a  tow,  was  being  towed  up  tbe  HudBon  Tirer. 
While  golBg  at  a  proper  speed,  where  the  channel  was  wide  and  deep,  she  was 
struck  under  her  bottom  by  something  which  made  a  hole  in  her,  and  cansed 
her  to  sink.    A  libel  to  recoyer  the  damages  was  filed  against  the  tow-boat: 

Edd,  That,  on  the  evidence,  it  appeared  that  while  being  towed  in  tbe  ordinary 
and  proper  channel,  the  boat  was  stmck  by  something  under  water,  whose  pres- 
ence could  not  be  known  by  any  care  exercised  by  those  in  charge  of  the 
tow-boat ; 

That,  when  it  was  shown  by  the  tow-boat,  that  all  care  was  taken  to  ayoid  ob- 
structions, and  that  this  obstruction  was  unknown,  the  burden  of  proof  was 
shifted  to  the  libellants,  apd  that,  in  order  to  recover,  they  must  prove  that  the 
sinking  was  caused  by  negligence,  on  the  part  of  the  tow-boat ; 

That,  as  tbey  had  fiiiled  in  proving  this,  the  tow-boat  was  not  liable. 

Bbnbbiot,  J.  This  is  an  action  brought  by  James 
McKeagy  owner  of  the  canal-boat  A.  W.  Humphreys,  to 
recover  of  the  steamer  America,  the  damages  sustained 
by  the  canal-boat,  while  being  towed  by  the  America, 
from  New  York  to  Albany,  on  the  night  of  the  twenty- 
third  day  of  August  last. 

The  evidence  shows,  that  the  canal-boat  was  properly 
placed  in  the  tow,  and  that,  soon  after  the  tow  was  fully 
made  up,  and  while  proceeding  up  the  river  by  Kew 
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York,  at  a  proper  speed,  this  canal-boat  was  struck 
under  her  bottom  by  some  hard  substance,  which,  al- 
though it  did  not  break  her  loose,  or  strike  any  other 
boat  in  the  tow,  made  a  hole  in  the  bottom  of  this  boat, 
which  caused  her  to  sink  in  a  very  short  time. 

No  one  is  called  who  knows  what  struck  the  boat. 

The  channel  was  there  very  deep,  and  nothing  was  seen 

to  cause  danger.    But  it  appears  that  off  59th  street,  in 

the  river  there  was  at  this  time  an  old  sunken  crib,  which 

was  well  known,  and  on  which  the  boat  might  have 

struck  in  passing  over  it,  and  much  evidence  has  been 

taken,  as  bearing  on  the  question  whether  the  boat  was 

off  59th  street,  or  above  that  point  when  she  struck. 

Upon  this  question  my  conclusion  is  that,  as  the  evidence 

stands,  it  cannot  be  found  that  the  cause  of  the  injury 

was  striking  the  old  crib  off  59th  street.    The  case  is 

then  one  where  the  tow-boat  shows,  that  the  boat  was 

properly  placed  in  the  tow,  and  that,  while  being  towed 

in  the  ordinary  and  proper  channel,  she  was  struck  under 

water  by  something  whose  presence  could  not  be  known 

by  any  care  exercised  by  those  in  charge  of  the  tow.    In 

such  a  case  the  towing  boat  cannot  be  held   liable. 

When,  on  the  part  of  the  tow-boat,  it  was  shown  that  all 

care  possible  was  taken  to  avoid  all  obstructions,  and 

that  the  obstruction  which  hurt  this  boat  was  unknown, 

the  burden  of  proof  shifted  to  the  libellants,  and  in  order 

to  recover  they  must  show  that  the  sinking  was  caused 

by  negligence  on  the  part  of  the  tow. 

There  must  therefore  be  a  decree  dismissing  the  libel 
with  costs. 


For  libellants,  WUcoz  dk  Hobbs. 
For  respondent,  C.  Yam,  Santvoord. 
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JUNE,  1872. 

IN  THE  MATTER  OF  THE  LIBEL  AND  PETI- 
TION OF  THE  PEOVIDENOE  AND  NEW 
YOEK  STEAMSHIP  COMPANY. 

LiMITINO     LUBIUTT     OF    ShIP    OwNKBS. — AOT    OF    1851. — LoSS    BT 

FiBlB. — ^Injukotiok. 

A  ffteam  propeller,  nmniog  between  Proiridenee  and  New  York*  was  haraed  at  her 
dock  in  New  York,  on  May  24th,  1868,  with  a  Talnable  cargo  on  board.  Por- 
tions of  the  cargo  were  saved,  bnt  not  in  a  condition  to  be  deUrered.  The 
wreck  of  the  Teasel  was  sold  for  |G,000.  Various  shippers  of  cargo  on  board 
the  vessel  commenced  salts  against  the  corporation  which  owned  her,  to  reoorer 
for  the  loss  of  their  goodi.  These  suits  were  pending  in  the  Courts  of  the 
States  of  New  York,  Rhode  Island  and  Massachusetts.  In  1872,  the  owners  of 
the  steam  propeller  filed  a  libel  and  petition  in  this  Ck>urt^  under  the  65th,  66th, 
57th  and  68th  Admiralty  Rules  of  the  Supreme  Court,  for  the  purpose  of  ob- 
taining the  benefit  of  the  limitation  of  liability  giren  by  the  Act  of  March  Sd, 
1861  (9  U.  8.  Stat,  at  Large,  686).  On  the  filing  of  the  petition,  the  Court  made 
an  order  directing  that  an  appraisement  of  the  yalue  of  the  interest  of  the  peti- 
tioners in  the  Ycssel  and  her  freight  be  made  by  the  derk,  on  proofs  to  be  pre* 
sented  to  him,  and  on  hearing  the  petifaoners  and  such  of  the  parties  as  had  begun 
suit  in  this  District;  and  that  notKse  of  the  hearing  be  giren  to  the  attorneys  of 
such  parties,  and  that,  in  the  mean  time,  the  aaid  parCiea  and  their  attorneys  ba 
enjoined  from  the  further  prosecution  of  those  suits.  One  of  those  parties 
moved  to  set  aside  that  order : 

Held,  That  the  proceeding  thus  instituted  is  a  mattsr  of  exdurive  Admiralty 
jurisdiction.  It  is  substantially  a  suit  tn  rem  against  the  vessel  and  its  pending 
freight; 

That  the  Supreme  Court  had  power  to  make  the  66th  Adndn^y  Rule,  notwith- 
standing the  provision  in  the  Act  of  March  2d,  1798,  g  6  (1  £/:  B,  Stat  at  Largt, 
886),  that  an  injunction  shall  not  **  be  granted  to  stay  proceedings  in  any  Court 
of  a  State;" 

That  the  Rules,  above  named,  do  not  transcend  the  Act  of  1861,  or  the  power  of 
the  Supreme  Court  to  make  rules,  under  the  6th  section  of  the  Act  of  August 
28d.  1842(6/d  618); 

That  the  8d  section  of  the  Act  of  1861  was  applicable  to  the  case  presented  on  the 
petition,  althouj^  the  loss  was  a  loss  by  fire. 
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BiiATCHFOBD,  J.  This  libel  and  petition  is  filed  un- 
der the  rules  in  Admiralty  (SS,  66,  57  and  68)  prescribed 
by  the  Supreme  Oourt  at  the  December  Term,  1871,  as 
rules  of  practice  under  the  Act  of  March  Sd,  1851,  enti- 
tled ^' An  Act  to  limit  the  liability  of  ship  owners,  and 
for  other  purposes "  (9  TJ.  S.  Stat,  at  Large^  635).  The 
petition  avers,  that  the  petitioners  are  a  Bhode  Island 
corporation,  and  were  the  owners  of  the  steamship 
Oceanus,  a  vessel  which  belonged  to  a  line  of  steam  pro- 
pellers owned  and  run  by  said  corporation,  for  the  car- 
riage of  freight  and  passengers  between  Providence,  in 
Bhode  Island,  and  the  city  of  New  York,  and  was  en- 
rolled at  the  office  of  the  collector  of  customs  in  Provi- 
dence ;  that,  on  the  23d  of  May,  1868,  the  Oceanus  set 
sail  from  Providence,  on  one  of  her  regular  trips  in  said 
line,  having  on  board  a  large  and  valuable  cargo,  belong- 
ing to  several  owners  or  freighters,  who  had  shipped  the 
same  therein,  to  be  carried  on  freight  to  New  York,  and 
there  delivered  to  various  consignees,  according  to  the 
respective  directions  accompanying  the  same ;  that  the 
vessel,  with  her  cargo,  arrived  at  New  York  on  Sunday,  the 
24th  of  May,  and  made  fast  to  the  dock,  in  her  usual 
berth,  at  pier  27,  North  river,  and  on  that  day  discharged 
her  passengers  and  their  baggage,  but  none  of  her  cargo ; 
that,  shortly  after  noon,  on  that  day,  a  fire  broke  out  in 
the  buildings  at  or  near  the  head  of  the  pier  where  the 
vessel  lay,  which  spread  with  great  rapidity  down  the 
pier  and  soon  reached  the  vessel,  which  was  thereby 
burned  to  the  water's  edge,  and  almost  the  whole  of  her 
cargo  was  destroyed ;  that  small  portions  of  her  cargo 
were  discharged  in  a  damaged  condition,  but  wholly  un- 
merchantable, and  having  lost  the  form  of  merchandise 
in  which  they  were  shipped,  and  no  freight  was  earned 
or  received  by  the  i)etitioners  on  any  portion  of  the 
cargo ;  that  the  remains  of  the  steamer,  left  by  the  fire, 
did  not  exceed  $6,000  in  value,  and  were  shortly  after- 
wards sold  for  that  sum ;  that  the  said  fire  so  happening 
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to  and  on  board  of  said  vessel  was  not  caused  by  the  de- 
sign or  neglect  of  the  petitioners,  the  owners  of  said  ves- 
sel, but  the  same  happened,  and  the  same,  and  the  loss, 
damage,  injury  and  destruction  resulting  therefrom  to 
said  vessel  and  cargo,  was  done,  occasioned  and  incurred 
without  the  privity  or  knowledge  of  the  petitioners; 
that,  nevertheless,  certain  persons,  thereinafter  named, 
being,  or  claiming  to  have  been,  owners,  shippers  or  con- 
signees of  portions  of  said  cargo  so  burned  and  destroyed 
on  said  vessel,  have  sued  the  petitioners  in  the  Courts  of 
the  State  of  New  York,  within  the  Southern  District  of 
New  York,  for  the  loss  and  destruction  of  such  portions 
of  said  cargo ;  that  the  petitioners,  desiring  to  contest 
their  liability,  and  the  liability  of  said  vessel,  for  the  loss, 
destruction,  damage  and  injury  occasioned  by  said  fire, 
and  also  to  claim  the  benefit  of  limitation  provided  for 
in  the  third  and  fourth  sections  of  said  Act,  are  ready 
and  willing  and  offer  to  pay  into  Court  the  amount  of 
their  interest  in  said  vessel  and  freight,  or  to  give  a 
stipulation,  with  sureties,  for  the  payment  thereof  into 
Court,  whenever  the  same  shall  be  ordered ;  that  the 
facts  and  circumstances  by  reason  of  which  exemption 
from  liability  is  claimed,  in  addition  to  the  foregoing 
facts,  are,  that  the  steamer,  which  was  in  all  respects 
properly  manned  and  equipped  for  the  service  in  which 
she  was  engaged,  lay  in  her  usual  berth,  fastened  to  the 
south  side  of  said  pier,  her  stem  not  being  more  than 
thirty  feet  from  the  bulkhead  adjoining  the  head  of  said 
pier  on  the  south,  upon  whicli  bulkhead  the  buildings  in 
which  said  fire  broke  out  were  situated ;  that,  shortly 
after  one  o'clock  in  the  afternoon,  the  fire  broke  out, 
and  was  discovered  in  an  office  or  room  in  said  building ; 
that,  although  an  alarm  was  immediately  given,  and  the 
fire  department  was  called  to  the  spot,  and  they  and  the 
persons  on  board  of  and  connected  with  said  steamer 
used  every  effort  to  stay  the  progress  of  the  fire,  it 
spread  with  great  violence  and  rapidity,  and  the  wind. 
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being  right  down  the  pier,  carried  the  flames  directly  and 
very  rapidly  towards  the  vessel,  so  that  it  was  found  im- 
possible to  rescue  her,  or  to  remove  her  out  of  the  reach 
of  the  fire,  or  to  extinguish  the  flames  after  they  had  en- 
veloped her,  imtil  she  was  burned  and  destroyed ;  that 
the  said  flre  originated  accidentally,  and  without  fault, 
neglect  or  design  on  the  part  of  the  petitioners,  or  their 
knowledge  or  privity ;  that  various  parties,  claiming  as 
shippers,  owners  or  consignees  of  portions  of  said  cargo 
burned  on  said  vessel,  to  large  amounts,  have  commenced 
actions  therefor  against  the  petitioners  in  the  Oourts  of 
the  States  of  New  York,  Massachusetts  and  Ehode 
Island ;  and  that  the  petitioners  are  ignorant  of  the  act- 
ual value  of  all  the  cargo  burned  and  destroyed  by  said 
fire  on  board  of  said  vessel,  but  aver  it  to  have  exceeded 
$100,000.  The  prayer  of  the  petition  is,  that  this  Court 
will  cause  due  appraisement  to  be  had  of  the  amount  or 
value  of  the  interest  of  the  petitioners  in  the  said  vessel, 
and  her  freight  for  said  voyage,  and  will  either  order  the 
same  to  be  paid  into  Court,  or  stipulation  to  be  given  by 
tbe  petitioners,  with  sureties,  for  the  payment  thereof 
into  Court,  whenever  the  same  shall  be  ordered,  and  will, 
upon  compliance  with  such  order,  issue  a  monition 
against  all  persons  claiming  damages  for  the  loss,  de- 
struction, damage  and  injury  occasioned  by  said  flre  on 
board  of  said  vessel,  citing  them  to  appear  before  this 
Court  and  make  due  proof  of  their  respective  claims, 
at  a  time  to  be  therein  named,  as  to  all  which  claims  the 
petitioners  will  contest  their  liability,  and  the  liability  of 
said  vessel,  independently  of  the  limitation  of  liability 
claimed  under  said  Act ;  that  the  Court  will  also  desig- 
nate a  commissioner  before  whom  such  claims  shall  be 
presented  in  pursuance  of  such  monition,  and  that,  upon 
the  coming  in  of  the  report  of  said  commissioner,  and 
conflrmation  thereof,  if  it  shall  appear  that  the  peti- 
tioners are  not  liable  for  such  loss,  damage,  destruction 
and  injury,  it  may  be  so  flnally  decreed  by  this  Court, 
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•nd,  otheTwiae,  that  the  moneys  paid  or  secured  to  be 
paid  into  Conrt  as  aforesaid,  after  payment  of  costs  and 
expenses,  shall  and  may  be  divided  pro  rata  amongst  the 
several  claimants  in  proportion  to  the  amount  of  their 
respective  claims ;  and  that,  in  the  mean  time,  and  until 
the  final  jndgment  of  the  Court  shall  be  rendered  herein^' 
this  Court  will  make  an  order  restraining  the  further 
prosecution  of  all  and  any  suit  or  suits  against  the  peti- 
tioners in  respect  of  any  such  claim  or  claims,  and  par- 
ticularly the  said  several  parties  who  have  commenced 
the  said  suits  within  this  District. 

On  the  filing  of  this  petition,  this  Court  made  an 
order,  directing  that  an  appraisement  of  the  amount  or 
value  of  the  interest  of  the  petitioners  in  the  said  vessel, 
and  her  freight  for  said  voyage,  be  made  by  the  clerk  of 
this  Court,  on  proof  to  be  presents  before  him,  and 
after  hearing  the  petitioners,  and  such  of  the  parties 
who  have  commenced  said  actions  within  this  District, 
against  the  petitioners,  as  may  appear  before  him ;  and 
that,  for  that  purpose,  the  clerk  cause  notice  of  the  time 
and  place  of  such  appraisement  and  hearing  to  be  served 
upon  the  attorneys  in  said  actions  of  the  said  respective 
parties ;  and  f  urtiier  ordering,,  that,  in  the  mean  time  and 
until  the  report  of  the  clerk  in  the  premises,  the  said 
parties,  and  each  of  them,  their  agents  and  attorneys, 
refrain  from  the  further  prosecution  of  the  said  suits  in 
the  Courts  of  th«  State  of  New  York. 

A  motion  is  now  made  on  the  part  of  the  plaintiffs 
in  one  of  the  said  suits,  to  vacate  the  said  order. 

(1.)  It  is  claimed,  in  support  of  said  motion,  that  the 
proceeding  instituted  by  said  ][>etition  is  not  a  matter  of 
exclusive  Admiralty  jurisdiotion,  but  is  a  matter  over 
which  the  State  Court  in  which  such  suit  is  pending  has 
concurrent  jurisdiction  with  this  Court.  The  exclusive 
original  cognizance,  given  to  the  District  Courts,  of  all 
civil  causes  of  Admiralty  and  maritime  jurisdiction,  by 
the  9th  section  of  the  Act  of  September  24th,  1789  (1 
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TT.  S.  Stat,  at  La/rge^  76,  77),  is  there  qualified  only  by 
this  provision — **  saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy,  where  the  common  law  is  com- 
petent to  give  it."  Now,  it  is  not  doubtful,  that  the  State 
Court  is  competent  to  enforce,  by  the  remedy  of  a  suit 
in  personam  against  the  owners  of  this  vessel,  accord- 
ing to  the  course  of  the  common  law,  the  claim  of  such 
plaintiffs.  But  that  is  not  the  remedy  which  the  proceed- 
ing now  instituted  in  this  Court  is  primarily  brought  to 
enforce.  This  proceeding  is  substantially  a  suit  in  rem 
against  the  vessel  and  its  pending  freight,  to  which  all 
persons  claiming  for  a  loss  of  cargo  are  to  be  summoned 
in  as  parties,  in  order  to  give  to  the  owners  of  the  vessel 
the  benefit  of  the  provisions  of  the  Act  of  Congress 
limiting  their  liability.  The  proceeding,  in  that  view,  is 
one  of  Admiralty  and  maritime  jurisdiction,  which  no 
State  Court  can  administer.  The  common-law  remedy 
in  the  State  Courts,  on  behalf  of  each  of  the  several 
plaintiffs,  cannot  co-exist  with  the  rights  conferred  on 
the  owners  of  the  vessel  by  the  Act  of  Congress  ;  and 
the  enforcement  of  such  rights,  under  the  4th  section  of 
the  Act,  by  the  taking,  by  the  owners  of  the  vessel,  of 
appropriate  proceedings  to  apportion  the  sum  for  which 
they  are  liable  among  the  several  owners  of  property 
shipped  on  board  of  the  vessel,  on  the  same  voyage, 
who  have  suffered  the  loss  of  such  property,  without  the 
privity  or  knowledge  of  such  owners  of  the  vessel,  cannot 
be  had  through  any  form  of  common-law  remedy  which 
the  common  law  is  competent  to  give.  A  State  Court 
has  no  jurisdiction  whatever  over  such  a  proceeding  as 
that  instituted  by  this  petition.  The  4th  section  of  the 
Act,  in  saying  that  the  appropriate  proceedings  may  be 
taken  "in  any  Court,"  to  make  such  apportionment, 
and  that  it  shall  be  a  sufBlcient  compliance  with  the  Act, 
on  the  part  of  the  owner  of.  the  vessel,  if  he  shall  transfer 
his  interest  in  the  vessel  and  freight,  for  the  benefit  of 
the  claimants,  to  a  trustee  to  be  appointed  "by  any 
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Court  of  competent  jurisdiction,"  manifestly,  in  view  of 
the  maritime  snbject-matter,  and  of  the  character  of  the 
proceeding,  which  is  not  a  common-law  remedy,  com- 
petent to  be  given  by  the  common  law,  refers  to  a  com- 
petent Federal  Court,  and  not  at  all  to  a  State  Court. 
That  the  State  Courts  have  not  the  requisite  jurisdiction, 
and  that  the  District  Courts,  as  Courts  of  Admiralty  and 
maritime  jurisdiction,  have  jurisdiction  of  such  a  pro- 
ceeding as  this,  is  determined  by  the  Supreme  Court,  in 
the  case  of  The  Norwich  and  New  York  Transportation 
Co.  V.  Wright  (13  WaU.  104).  The  res  being  brought  into 
th)3  Court,  to  be  distributed  among  those  entitled  to 
share  in  it,  it  necessarily  follows  that  this  Court  must 
first  adjudicate,  as  to  each  claimant,  whether  he  is  at  all 
entitled  to  share  in  it,  provided  the  ship  owner  chooses 
to  raise  the  question,  independently  of  any  limitation  of 
liability,  that  neither  he  nor  his  vessel  is  at  all  liable  to 
such  claimant  in  the  premises.  But  this  is  incidental  to 
the  main  purpose  of  the  proceeding.  In  making  the  ap- 
j>ortionment  provided  for  by  the  4th  section  of  the  Act, 
the  amount  of  each  claim  that  is  to  share  must  be  ascer- 
tained by  this  Court.  This  involves  the  conclusion,  in 
respect  to  any  claimant,  that  he  is  not  entitled  to  any- 
thing. There  would  be  no  justice  in  requiring  the  ship 
owner  to  admit  a  claim  at  the  amount  claimed,  or  at  any 
other  amount,  as  a  condition  of  allowing  him  to  bring 
the  proceeding  in  this  Court,  when,  in  the  suit  in  the 
State  Court,  he  may,  as  he  has  a  right  to  do,  be  asserting 
that  he  is  not  liable  at  all,  as  well  as  asserting  that,  if 
liable  at  all,  he  is  only  liable  according  to  the  limitation 
provided  by  the  Act  of  Congress. 

(2.)  It  is  also  contended  that,  although  the  55th  Bule 
in  Admiralty  provides  that  the  District  Court  shall,  *'on 
the  application  of  the  said  owner  or  owners,  make  an 
order  to  restrain  the  further  prosecution  of  all  and  any 
suit  and  suits  against  said  owner  or  owners,  in  respect  of 
any  such  claim  or  claims,"  the  Supreme  Court  had  no 
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power  to  make  any  such  rule,  in  view  of  the  inhibition 
contained  in  the  5th  section  of  the  Act  of  March  2d,  1793 
(1  TJ.  8.  Stat,  at  La/rge^  334,  335).    That  section  reads  as 
follows:  "Writs  of  ne  exeat  and  of  injunction  may  be 
granted  by  any  judge  of  the  Supreme  Court  in  cases 
where  they  might  be  granted  by  the  Supreme  or  a  Cir- 
cuit Court ;  but  no  writ  of  ne  exeat  shall  be  granted  un- 
less a  suit  in  equity  be  commenced,  and  satisfactory 
proof  shall  be  made  to  the  Court  or  judge  granting  the 
same,  that  the  defendant  designs  quickly  to  depart  from 
the  United  States ;  nor  shall  a  writ  of  injunction  be 
granted  to  stay  proceedings  in  any  Court  of  a  State ; 
nor  shall  such  writ  be  granted  in  any  case  without  rea- 
sonable previous  notice  to  the  adverse  party,  or  his  at- 
torney, of  the  time  and  place  of  moving  for  the  same." 
By  the  Act  of  February  13th,  1807  (2  U.  S.  Stat,  at  Large, 
418),  power  is  given  to  the  District  Judges  to  grant  writs 
of  injunction  in  cases  before  the  Circuit  Courts  of  their 
Districts,  under  the  restrictions  prescribed  by  Act  of 
Congress.    The  provision  of  the  Act  of  1793,  in  regard 
to  staying  proceedings  in  a  Court  of  a  State,  is  no  broader 
or  more  stringent  than  the  provision  of  the  same  Act  in 
regard  to  giving  notice  of  the  application  for  an  inj  unc- 
tion.   In  the  case  of  In  re  Carlton  (5  Law  Eeparter,  120, 
and  1  N.  Y.  Legal  Observer y  292),  it  was  held  by  Mr.  Jus- 
tice Story,  in  the  Circuit  Court  in  Massachusetts,  on  a 
question  certified  to  it  from  the  District  Court,  as  to 
whether  a  writ  of  injunction  could  be  granted  by  the 
District  Court  in  bankruptcy,,  without  previous  notice 
to  the  adverse  party,  that  neither  the  Act  of  1793,  nor 
the  Act  of  1807,  had  any  application  to  cases  in  bank- 
ruptcy ill  the  District  Courts,  or  to  any  cases  except 
cases  pending  in  the  Circuit  Court,  in  the  exercise  of  its 
ordinary  jurisdiction,  and  that  the  provisions  of  those 
Acts,  in  regard  to  notice  of  applications  for  injunctions, 
did  not  touch  the  jurisdiction  of  the  District  Court  in  the 
administration  of  equity  in  bankruptcy  cases,  under  the 
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bankruptcy  Act  of  1841 .  In  consonance  with  that  de- 
cision, it  was  held,  by  Judge  Betts,  in  this  Court,  in  In 
re  Smith  (1  N,  Y.  Legal  Observer^  291),  that  the  restric- 
tion as  to  notice,  in  the  Act  of  1793,  applies  only  to  cases 
pending  in  the  Supreme  or  Circuit  Court,  and  does  not 
apply  where,  as  under  the  bankruptcy  Act,  a  new  equity 
jurisdiction  is  created,  and  is  conferred  on  the  District 
Court  in  relation  to  matters  pending  in  that  Court,  and 
within  its  cognizance  exclusively.  These  views,  in  re- 
gard to  the  restriction  as  to  notice,  are  equally  applica- 
ble to  the  restriction  as  to  staying  proceedings  in  a 
Court  of  a  State.  Under  the  bankruptcy  Act  of  1867,  it 
is  the  constant  practice  of  the  District  Courts  not  only 
to  restrain  parties  litigant  in  the  State  Courts,  whenever 
it  becomes  necessary,  in  order  to  give  force  and  effect  to 
the  jurisdiction  and  powers  conferred  upon  the  District 
Courts  by  the  bankruptcy  Act,  but  to  grant  such  injunc- 
tions without  previous  notice.  (See  the  cases  collected 
in  Bump^s  Bankruptcy^  Mh  editiony  267,  268,  542.)  The  ju- 
risdiction created  by  the  Act  of  1851,  and  the  rules  of 
the  Supreme  Court  passed  to  carry  it  into  effect,  may 
properly  be  called  a  new  Admiralty  and  maritime  juris- 
diction conferred  on  the  District  Courts  in  relation  to 
matters  pending  in  them  and  within  their  exclusive  cog- 
nizance. By  the  14th  section  of  the  Act  of  September 
24th,  1789  (1  U.  8.  Stat,  at  Large,  81,  82),  this  Court  has 
power  to  issue  all  writs  which  may  be  necessary  for  the 
exercise  of  its  jurisdiction  and  agreeable  to  the  princi- 
ples and  usages  of  law.  The  Supreme  Court,  in  provid- 
ing, by  Eule  55,  for  the  making,  by  the  District  Court, 
of  an  order  to  restrain  the  prosecution  of  suits  against 
ship  owners  in  respect  of  the  claims  mentioned  in  that 
Bule,  manifestly  intends  that  persons  prosecuting  suits 
in  State  Courts  shall  be  restrained,  and  it  has  made  no 
provision  for  giving  notice  of  application  for  the  re- 
straining order.  With  full  knowledge  of  the  existence 
of  the  Act  of  1793,  it  has  prescribed  a  rule  which  pro- 
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ceeds  on  the  view  that  such  Act  does  not  apply,  in 
either  respect,  to  the  new  jurisdiction  of  the  District 
Courts.  Such  view  is,  in  my  judgment,  a  sound  one, 
and  justified  by  the  considerations  already  referred  to. 
The  making,  by  the  District  Court,  of  the  order  of 
restraint,  may  well  be  regarded  as  necessary  to  the  exer- 
cise of  its  jurisdiction,  an  exclusive  jurisdiction,  and  one 
which  would  be  rendered  futile  and  nugatory,  if  the 
claimants  against  the  ship  owner  were  permitted  to  pro- 
ceed and  collect  from  him  their  full  claims,  by  suits, 
without  regard  to  the  Act  of  1851,  while  this  Court  was 
endeavoring  to  administer  the  provisions  of  that  Act,  by 
giving  to  the  ship  owner  the  benefit  of  a  limited  liability 
in  respect  to  all  of  the  claimants.  And,  although  the 
4th  section  of  the  Act  of  1851  provides  that  all  claims 
and  proceedings  against  the  ship  owner  shall  cease  after 
a  transfer  by  him,  to  a  trustee,  of  his  interest  in  the 
vessel  and  her  freight,  yet,  under  the  broad  language  of 
Eule  55,  and  with  a  view  to  givei  to  the  ship  owner  the 
full  benefit  of  the  jurisdiction  which  he  invokes,  and 
which  attaches  by  the  filing  of  his  petition  in  this  Court, 
it  is  eminently  proper  that  this  Court,  in  conferring  on 
a  claimant  the  privilege,  not  required  by  Eule  55,  of  be- 
ing heard  on  the  appraisement,  should  stay  his  proceed- 
ings while  the  preliminary  steps  are  being  taken  which 
are  to  result  in  putting  into  the  hands  of  this  Court,  or  of 
an  officer  of  it,  as  a  trustee,  a  sum  of  money,  or  a  stipu- 
lation, representing  the  interest  referred  to  in  the  4th 
section,  or  such  interest  itself. 

(3.)  To  the  objection  urged,  that  the  Bules  of  the 
Supreme  Court  transcend  the  Act  of  1851,  in  conferring 
the  right  to  test  the  question  of  complete  exemption,  as 
well  as  of  limited  liability,  and  in  confining  the  jurisdic- 
tion to  the  Federal  tribunals,  and  in  providing  for  re- 
straining the  prosecution  of  pending  suits,  it  is  sufficient 
to  say,  that  this  Court  would  not  take  it  upon  itself  to 
impugn  the  validity  of  Rules  so  carefully  considered  as 
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these  manifestly  have  been^  at  least,  unless  there  was  a 
manifest  repugnance  in  them  to  the  Constitution  or 
some  Act  of  Congress.  Independently  of  this,  the  views 
before  stated  serve  to  show  that  the  provisions  of  the 
Bules  do  not  transcend  the  Act  of  1851,  or  the  power  of 
the  Supreme  Court,  under  the  6th  section  of  the  Act  of 
August  23d,  1842  (5  U.  S.  8tat.  at  Large,  518). 

(4.)  The  petition  being  filed,  setting  forth  a  case 
within  the  Act  of  1851,  it  must  necessarily  rest  with  this 
Court  to  adjudicate,  if  and  when  issues  are  raised  on 
such  petition,  whether  such  a  case  in  fact  exists.  If  it 
does  not  exist,  the  petition  will  be  dismissed,  and 
the  pending  suits  will  proceed.  If  it  does  exist,  this 
Court  will  administer  the  relief  prayed  for  by  the  peti- 
tion. It  is  for  this  Court  to  determine  whether  the  case 
is  one  of  limited  liability,  within  the  3d  section  of  the 
Act,  and  it  is  to  determine  that  question  on  issues 
framed  on  the  petition,  in  the  orderly  manner  of  adver- 
sary litigation,  in  which  the  full  right  of  review  and 
appeal  to  which  any  party  may  be  entitled,  will  be  se- 
cured to  him. 

(5.)  It  is  contended,  that  the  3d  section  of  the  Act  of 
1851  cannot  apply  to  the  present  case,  one  of  loss  by 
fire,  on  the  ground  that,  under  the  1st  section  of  that  Act 
the  ship  owner  is  not  liable  for  any  loss  by  fire  unless 
such  fire  is  caused  by  his  design  or  neglect ;  that,  if  the 
fire  in  this  case  was  not  caused  by  the  design  or  neglect 
of  the  corporation,  it  is  not  liable  at  all,  and  there  is  no 
case  for  the  operation  of  a  limited  liability,  under  the  3d 
section ;  and  that,  if  the  fire  in  this  case  was  caused,  as 
is  insisted,  by  the  neglect  of  the  corporation,  it  must 
necessarily  have  been  occasioned  with  the  privity  or 
knowledge  of  the  corporation,  and  so  not  be  within  the 
3d  section.  But  it  by  no  means  necessarily  follows,  that 
because  the  fire  happening  to  or  on  board  the  vessel  was 
caused  by  the  neglect  of  the  corporation,  so  as  not  to 
give  to  it  the  benefit  of  the  total  exemption  provided  for 
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by  the  1st  section,  the  loss  by  such  fire  of  property 
shipped  on  board  of  the  vessel  was  not  a  loss  occasioned 
without  the  privity  or  knowledge  of  the  corporation,  so 
as  to  deprive  it  of  the  benefit  of  the  limited  liability  pro- 
vided for  by  the  3d  section.  The  solution  of  the  ques- 
tion must  depend  on  the  facts  of  the  case  as  developed 
by  judicial  process,  and  may  be  in  some  degree  influ- 
enced by  questions  growing  out  of  the  contracts  of  the 
parties,  in  reference  to  the  liability  of  the  ship  owner, 
under  the  proviso  of  the  1st  section  of  the  Act. 
The  motion  is  denied. 

E.  D.  McCarthy^  for  the  motion. 

J.  H.  Choate^  opposed. 


JUNE,  1872. 

IN  THE  MATTEE    OF  OHAELES  S.  WESTOOTT 
et  aL,  ALLEGED  BANKEUPTS. 

COMM£ROIAL   PaPER. — BoNA   FiDB   DeFENGB. AOT    OF    BANKRUPTCY. 

A  mercantile  firm  gaye  promissory  notes  as  Touchers  or  memorandums,  in  ex- 
change for  notes  of  like  amounts  simultaneously  given  to  them,  but  not  as 
obligations  to  be  paid  at  maturity.  They  did  not  pay  them  when  they  became 
due  on  their  fiice,  entertaining  a  bona  Jide  belief  that  they  had  a  good  defence 
to  them.  The  party  to  whom  they  were  given  filed  a  petition  in  bankruptcy 
against  the  firm : 

Held,  That  the  notes  were  not  commercial  paper,  as  between  the  firm  and  the 
petitioner; 

That,  even  if  they  were  such,  the  refusal  of  the  firm  to  pay  them,  entertaining  the 
belief  which  they  did,  was  not  an  act  of  bankruptcy. 

> 

BiiATGHFOBD,  J.     The  only  act  of  bankruptcy  set 
forth  in  the  petition  herein  is,  that  the  alleged  debtors. 
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as  copartners,  under  the  name  of  0.  S.  Westcott  &  Co., 
made  seven  promissory  notes,  to  the  order  of  the  peti- 
tioner, for  various  sums,  which  notes  became  due  at 
various  times  in  August,  September  and  October,  1871, 
and  that  such  notes  have  not  been  paid,  the  last  of  them 
having  matured  October  20th,  1871,  and  the  petition 
having  been  filed  November  8th,  1871. 

(!•)  The  evidence  shows  that  the  notes  were  given 
merely  as  vouchers  or  memorandums,  in  exchange  for 
notes  of  like  amounts  simultaneously  given  by  the  peti- 
tioner to  the  firm  of  C.  S.  Westcott  &  Co.,  and  were  not 
given  as  obligations  to  be  paid  at  maturity  by  their 
makers.  They  had  no  United  States  internal  revenue 
stamps  upon  them  when  given,  and  it  is  not  shown  that 
the  makers  had  any  intention  that  such  stamps  should 
be  put  upon  them.  They  were  in  form  negotiable,  but, 
on  the  facts  of  the  case,  they  cannot,  in  any  proper 
sense,  be  called  the  commercial  paper  of  the  makers,  as 
between  them  and  the  petitioner. 

(2.)  If  they  could  be  considered  as  commercial  paper, 
the  evidence  is  that  their  makers  did  not  stop  or  sus- 
pend payment  of  them,  in  the  sense  of  the  statute. 
They  entertained  a  bona  fide  belief  that  they  had  a  good 
defence  or  set-oflf  to  them,  and  that,  upon  all  the  trans- 
actions between  them  and  the  petitioner,  of  which  there 
were  a  large  number,  involving  large  sums  of  money, 
independently  of  the  notes  in  question,  the  petitioner, 
even  taking  these  notes  into  account,  was  indebted  to 
them,  instead  of  their  being  indebted  to  him.  Whether 
this  is  in  fact  so  or  not,  it  is  of  no  importance  to  deter- 
mine, in  this  proceeding.  It  is  enough  that  the  alleged 
debtors  could  and  did  honestly  entertain  the  belief  that 
they  were  not  legally  bound  to  pay  the  notes  till  it 
should  be  so  adjudged.  The  case  is  not  one  for  an  adju- 
dication of  bankruptcy,  but  for  a  suit  on  the  notes  in  a 
proper  tribunal.  The  principles  applicable  to  it  are 
those  set  forth  in  the  recent  decision  in  this  Court  in 
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In  re  The  Hercules  Mutual  Life  Assurance  Society  of 
the  United  States  {ante^  p.  35). 

The  petition  is  dismissed,  with  costs. 


J".  M.  ChiiteaUf  for  the  petitioner. 
8ta/rr  <&  Hookerj  for  the  respondents. 


JUNE,  18T2. 

IN  THE  MATTER  OP  LOUIS  H.  EOSEY,  A 

BANKEUPT. 

Second  Meeting  of- Creditors. — Discretion  of  Register. 

If  the  assignee,  after  three  months  from  the  adjudication  in  hankruptcy,  requests 
the  Court  to  call  a  second  general  meeting  of  creditors,  it  must  he  called,  and 
the  register  has  no  discretion  to  refuse  to  call  it 

The  register  in  this  case  certified  to  the  Court,  that 
the  assignee  had  applied  to  him  in  writing  to  call  a 
second  general  meeting  of  creditors,  under  the  provis- 
iond  of  the  27th  section  of  the  bankruptcy  Act,  which 
request  was  accompanied  by  the  report  and  account  of 
the  assignee,  in  compliance  with  an  order  of  the  register ; 
and  that  he  had,  for  reasons  which  he  deemed  sufficient, 
and  which  he  certified  to  the  Court,  refused  to  call  the 
meeting. 

Blatohpord,  J.  I  regard  the  provision  of  section  27 
of  the  Act  as  imperative,  that  where  the  assignee,  at  the 
expiration  of  three  months  from  the  date  of  the  adjudi- 
cation of  bankruptcy  in  a  case,  requests  the  Court  so  to 
do,  a  second  general  meeting  of  the  creditors  must  be 
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called.  General  Order  No.  19,  as  it  now  reads,  does  not 
conflict  with  or  abrogate  the  provisions  of  section  27.  It 
requires  the  assignee,  at  the  expiration  of  three  months 
from  the  date  of  the  adjudication  of  bankruptcy,  to  file 
a  report  with  the  register,  and  also  a  statement  as  to  the 
matters  set  forth  in  such  Bule.  Then  if  the  register 
shall  judge  it  expedient,  he  may  order  that  the  second 
general  meeting  of  creditors  be  called,  although  the 
assignee  does  not  so  request. 


€Mtxn  gistrirf  d  gicfo  gorh* 

JUNE,  18Y2. 

THE  STEAMSHIP  OITY  OP  WASHINGTON. 

Collision  at  Sea. — Steamkr  and  Pilot  Boat. — Lights. — Burdek 

OF  Proof. 

A  steamer,  bound  to  the  westward,  discovered  the  flash  lights  of  a  pilot  boat  to 
the  northward,  about  abeam.  She  replied  to  them,  indicating  that  she  wanted 
a  pilot,  and  changed  her  course  to  N.  W.  by  N.  The  pUot  boat  changed 
her  course  to  the  southward  and  westward  to  meet  the  steamer,  showing  her 
torches  as  she  proceeded.  The  wind  was  fresh.  When  the  vessels  were  four 
or  five  lengths  apart,  the  courses  of  the  vessels  were  crossing,  and  the  starboard 
side  of  the  steamer  was  the  lee  side.  She  showed  a  light  on  that  side  to  guide 
the  pilot  to  his  place,  and  a  pilot  left  the  pilot  boat  in  a  yawl,  having  with  him 
a  light,  to  board  the  steamer.  The  steamer  was  kept  in  motion,  and  star- 
boarded her  helm,  and,  before  the  yawl  boat  reached  her,  she  ran  into  the  pilot 
boat  and  sank  her.  The  pilot  boat  had  no  masthead  light,  but  the  light,  which 
the  pilot  carried  as  he  went  into  the  yawl,  was  seen  by  those  in  charge  of  the 
steamer : 

Hdd,  That  the  steamer  was  in  fault,  in  not  stopping  still  before  she  reached  the 
pilot  boat,  and  also  in  starboarding  her  helm  ; 

That  the  burden  was  on  the  pilot  boat  of  proving  that  the  absence  of  the  mast- 
head light,  which  she  should  have  carried,  did  not  contribute  to  the  collision; 
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That,  as  the  exact  position  of  the  pilot  boat  was  known  to  those  in  charge  of  the 
steamer,  and  as  the  absence  of  the  masthead  light  was  not  set  up  in  the  answer 
of  the  steamer  as  an  act  of  negHgenoo^  the  absence  of  the  masthead  light  did 
not  contribute  to  the  collision,  and  the  steamer  must  be  held  solely  liable.* 

Benedict,  J.  This  action  is  broaght  by  Peter  A. 
Baillie  and  others,  owners  of  the  pilot  boat  John  D. 
Jones,  to  recover  of  the  steamship  City  of  Washington 
some  twenty  thousand  dollars,  for  the  sinking  of  the 
pilot  boat,  in  a  collision  which  occurred  between  those 
two  vessels  on  the  night  of  March  28th,  at  sea,  and  about 
200  miles  from  Sandy  Hook. 

The  steamer,  bound  to  the  westward,  at  about  11 
p.  M.  discovered  the  flash  lights  of  a  pilot  boat  to  north- 
ward, about  abeam,  and  some  four  or  five  miles  distant. 
She  replied  to  the  signals,  indicating  that  she  wished  to 
receive  a  pilot  from  the  boat,  and  altered  her  course  to 
about  N.  W.  by  N.,  to  meet  the  boat.  The  boat,  on  her 
part,  kept  away  to  the  southward  and  westward  to  meet 
the  steamer,  showing  her  torches  as  she  proceeded.  The 
courses  of  the  two  vessels  were  thereafter  crossing  each 
other,  with  a  fresh  breeze  of  wind. 

When  the  two  vessels  had  approached  within  four  or 
five  lengths  of  each  other,  the  steamship  had  hauled  up 
sufficiently  to  make  her  starboard  side  the  lee  side,  and 
she  showed  a  light  on  her  lee  side  to  guide  the  pilot  to 
bis  place  to  board  the  steamer;  and  a  pilot  left  the 
pilot  boat  in  the  yawl,  having  with  him  a  light,  to  pull 
to  the  ligh£  on  the  starboard  side  of  the  steamship.  Be- 
fore tbe  pilot  had  time  to  reach  the  steamer  in  the  yawl, 
the  pilot  boat  was  under  the  steamer's  bows,  and  was 
struck  by  the  steamer  on  her  port  side,  causing  her  to 
sink  and  be  lost. 

The  negligence  charged  upon  the  steamer  as  the 
cause  of  this  loss,  is,  that  she  starboarded  her  helm, 
whereby  the  pilot  boat  was  brought  under  her  bows,  and 

*  This  decision  was  affirmed  by  the  Circnit  Court  on  appeal 
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that  she  did  not  back  in  time  to  stop  her  way  before  she 
struck  the  pilot  boat. 

The  starboarding  is  admitted  in  the  answer,  and, 
under  the  circumstances  disclosed  by  the  evidence,  I 
consider  it  negligence.  The  course  of  the  pilot  boat  was 
known  to  be  crossing  that  of  the  steamship,  the  breeze 
was  fresh,  and  it  was  known  to  the  steamship  that  at 
her  request  the  pilot  boat  was  endeavoring  to  place  a 
pilot  on  board  her.  This  manoBuvre  the  pilot  boat  was 
entitled  to  be  permitted  to  accomplish  without  embar- 
rassment from  the  steamer.  Certainly  the  steamer,  by 
starboarding  and  giving  herself  a  course  across  the 
course  of  the  pilot  boat,  while  the  yawl,  which  was  to  be 
picked  up  by  the  boat  after  the  pilot  was  placed  on  the 
steamer,  was  in  the  act  of  passing  to  the  steamer, 
attempted  a  manoeuvre  which  cast  upon  her  the  risk  of 
its  success. 

1  think,  also,  that  it  was  the  duty  of  the  steamship  to 
stop  still  before  she  reached  the  pilot  boat,  instead  of 
which  she  was  kept  moving  ahead — slowly  it  is  true,  but 
yet  with  a  momentum  which,  with  the  starboarding, 
brought  her  upon  the  pilot  boat  and  sank  her.    I  must, 
therefore,  hold  the  steamer  responsible  in  this  action,  by 
reason  of  these  faults.    The  only  remaining  question  is, 
whether  the  pilot  boat  must  not  also  be  held  in  fault  for 
not  having  the  masthead  light,  which  the  law  requires. 
It  is  conceded,  that  the  pilot  boat  had  no  such  light,  and 
the  burden  is,  therefore,  on  the  pilot  boat  to  show  that 
the  absence  of  such  a  light  did  not  contribute  to  the  col- 
lision.    This  is  made  to  appear  by  the  clear  proof  given 
by  the  witnesses  for  the  steamship,  that  the  other  lights 
of  the  pilot  boat  were  seen  by  them.     Her  exact  posi- 
tion was  known  by  those  on  the  steamship,  as  appears 
from  the  fact,  that  they  saw  the  light  which  the  pilot 
carried  when  he  went  into  the  yawl.    I  consider,  there- 
fore, that  the  evidence  shows,  beyond  dispute,  that  the 
absence  of  the  masthead  light  in  no  way  contributed  to 
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the  accident.  Furthermore,  the  absence  of  the  masthead 
light  is  not  set  up  in  the  answer  as  an  act  of  negligence, 
nor  is  its  absence  alluded  to  therein. 

I,  therefore,  cannot  hold  that  the  fault  of  the  pilot 
boat,  in  not  having  a  masthead  light,  renders  her  charge- 
able with  any  part  of  the  loss. 

The  decree  will  accordingly  be  in  favor  of  the  libel- 
lants,  with  an  order  of  reference. 

For  libellants,  Scudder  cfe  Carter. 

For  respondents,  Platt^  Gerard  <&  Buckley. 


JUNE,  1872. 

HENEY  HILL  et  al.  v.  EOBEET  MUEEAY,   Je. 

Seamen's  Wages. — Voyage  Broken  Up. 

A  yesBel  was  mn  on  a  reef  in  a  well-known  channel,  where  there  was  plenty  of 
room,  and  was  lost  The  master  was  a  man  of  experience  in  the  waters,  and 
accounted  for  the  occurrence  by  his  chronometer  being  wrong.  The  sailors 
brought  suit  against  the  owner  of  the  vessel,  to  recover  wages  for  the  whole 
Toyage,  alleging  that  the  voyage  was  broken  up  by  fault  of  the  owner : 

JJM,  That,  as  it  did  not  appear  that  the  accident  was  the  result  of  negligence,  or 
incompetency  of  the  master,  or  that,  when  the  vessel  sailed,  the  chrotiometer 
-was  not  a  proper  one  in  good  order,  it  could  not  be  held  that  the  voyage  was 
broken  up  by  fault,  fraud  or  neglect  of  the  owoer. 

Bekebigt,  J.  The  demand  of  the  libellants  is  for 
wages  for  the  whole  of  a  voyage  for  which  they  shipped, 
ivhich,  as  they  aver,  was  broken  up  by  the  fault  of  the 
owner.  The  faults  charged  are,  in  providing  a  negligent 
or  unskilful  master,  who  ran  the  vessel  on  shore,  and 
in  omitting  to  furnish  the  vessel  with  a  proper  chronom- 
eter, which  misled  the  master  as  to  his  position,  and 
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caused  the  accident.  The  proofs  show  that  the  vessel 
did  run  on  a  reef,  in  the  night,  in  a  well-known  channel 
where  there  was  plenty  of  room,  but  they  fail  to  show 
that  this  accident  was  the  result  of  the  negligence  or  the 
incompetency  of  the  master. 

The  experience  of  the  master  in  the  waters,  where  the 
accident  occurred,  is  not  disputed,  and  no  particular  act 
of  negligence  on  the  part  of  the  master  is  praved  to 
which  the  accident  is  chargeable.  The  master  accounts 
for  the  disaster,  by  the  condition  of  his  chronometer, 
but  there  is  no  evidence,  that  when  the  vessel  sailed 
from  port  the  chronometer  was  not  a  proper  one  in  good 
order. 

Upon  such  proofs  it  cannot  be  held,  that  the  break- 
ing up  of  the  voyage  was  owing  to  the  fault,  fraud  or 
neglect  of  the  respondent. 

The  libel  must  therefore  be  dismissed. 

For  libellants,  A.  Nash. 

For  respondent,  Goodrich  <&  Wheeler. 


JUNE,   1872. 

THE  BEIG  LOLA. 

Seaman's  Wages. — Aqrebmekt  outside  the  Shippikg  Articles. — 

Duress. 

The  shipping  articles  are  not  conclusire  evidence  of  the  contract  of  a  sailor  with 

the  ship : 
Effect  mast  be  given  to  an  agreement  bj  the  shipping  agent,  made  at  the  time  the 

sailor  signed  the  articles,  and  understood  by  the  sailor  to  form  part  of  the 

agreementi  bat  not  embraced  in  the  articles. 
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A  seaman  Bigned  articles  in  New  York,  on  board  a  British  yessel,  for  a  voyage 
to  Dunkirk,  at  $40  a  month.  At  the  time,  it  was  stated  to  him  that  the  voyage 
wonld  end  in  New  York.  On  the  arrival  of  the  vessel  at  Dunkirk,  the  seaman 
was  discharged  and  reshipped  at  |20  a  month.  On  the  return  of  the  vessel  to 
New  York,  he  left  her,  and  brought  suit  for  his  wages: 

ETeki,  That  the  agreement  by  the  seaman  was  that  the.  voyage  should  end  in  New 
York ;  that  the  subsequent  agreements  made  by  him,  were  made  under  duress, 
and  were  not  binding  on  him ;  that  he  had  the  right  to  leave  the  vessel  on  her 
return  to  New  York,  and  was  entitled  to  be  paid  at  the  rate  of  |40  a  month. 

The  libellant  in  this  case  alleged  that  he  shipped  on 
board  the  Lola,  in  New  York,  at  the  rate  of  $40  a  month, 
for  a  voyage  to  a  port  in  Great  Britain,  thence  to  a  port 
in  the  Mediterranean,  and  back  to  New  York ;  that  the 
vessel  sailed  from  New  York  to  Dunkirk,  in  France, 
where  the  master  wrongfully  discharged  him,  but  oflFered 
to  reship  him  for  $20  a  month,  which  he  accepted  under 
duress  ;  that  the  vessel  sailed  from  Dunkirk  to  Swansea, 
where  he  signed  articles  at  $20  a  month,  and  after  he  had 
signed  them  learned  that  they  were  articles  for  a  voyage 
to  New  York,  and  back  to  a  port  in  Europe ;  and  that  the 
vessel  then  came  to  New  York,  and  there  the  libellant 
left  her,  the  voyage  for  which  he  originally  shipped  be- 
ing completed.  And  the  libellant  claimed  to  recover 
wages  at  $40  a  month,  for  the  voyage. 

The  owners  of  the  ship  denied  the  agreement  first 
alleged,  and  set  up  that  the  libellant  shipped  in  New 
York,  and  signed  articles  for  a  voyage  to  Dunkirk  only, 
and  was  there  paid  off,  and  discharged,  and  reshipped 
and  made  the  other  agreements  alleged  by  him,  and  that 
his  leaving  the  ship  in  New  York,  where  he  did,  was  a 
desertion,  which  forfeited  all  wages  due  him. 

For  libellant,  Henry  Morns. 

For  claimants,  Goodrich  dk  Wheeler. 

Benedict,  J.  I  have  no  doubt  as  to  the  proper  de- 
cision to  render  in  this  case.    The  question  to  be  deter- 
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caused  the  accident.  The  proofs  show  that  the  vessel 
did  run  on  a  reef,  in  the  night,  in  a  well-known  cbanuel 
where  there  was  plenty  of  room,  but  they  fail  to  show 
that  this  accident  was  the  result  of  the  negligence  or  the 
incompetency  of  the  master. 

The  experience  of  the  master  in  the  waters,  where  the 
accident  occurred,  is  not  disputed,  and  no  particular  act 
of  negligence  on  the  part  of  the  master  is  proved  to 
which  the  accident  is  chargeable.  The  master  accounts 
for  the  disaster,  by  the  condition  of  his  chronometer, 
but  there  is  no  evidence,  that  when  the  vessel  sailed 
from  port  the  chronometer  was  not  a  proper  one  in  good 
order. 

Upon  such  proofs  it  cannot  be  held,  that  the  break- 
ing up  of  the  voyage  was  owing  to  the  fault,  fraud  or 
neglect  of  the  respondent. 

The  libel  must  therefore  be  dismissed. 

For  libellants,  JL.  Nash. 

For  respondent,  Goodrich  <&  Wheeler. 


JUNE,   1872. 

THE  BEIG  LOLA. 

Seaman's  Waobs. — Aqaebment  outside  the  SHippnro  Articles. — 

Duress. 

The  shipping  articles  are  not  conclnsire  eyidence  of  the  contract  of  a  sailor  with 

the  ship : 
Effect  mast  be  given  to  an  agreement  b  j  the  shipping  agent,  made  at  the  time  the 

sailor  signed  the  articles,  and  understood  by  the  sailor  to  form  part  of  the 

agreementi  but  not  embraced  in  the  articles. 
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A  seaman  signed  articles  in  New  York,  on  board  a  British  vessel,  for  a  voyage 
to  Dankirk,  at  $40  a  month.  At  the  time,  it  was  stated  to  him  that  the  voyage 
would  end  in  New  York.  On  the  arrival  of  the  vessel  at  Dunkirk,  the  seaman 
was  discharged  and  reshipped  at  $20  a  month.  On  the  return  of  the  vessel  to 
New  York,  he  left  her,  and  brought  suit  for  his  wages: 

HUdj  That  the  agreement  by  the  seaman  was  that  the.  voyage  should  end  in  New 
York ;  that  the  subsequent  agreements  made  by  him,  were  made  under  duress, 
and  were  not  binding  on  him ;  that  he  had  the  right  to  leave  the  vessel  on  her 
return  to  New  York,  and  was  entitled  to  be  paid  at  the  rate  of  |iO  a  month. 

The  libellaoit  in  this  case  alleged  that  he  shipped  on 
board  the  Lola,  in  New  York,  at  the  rate  of  $40  a  month, 
for  a  voyage  to  a  port  in  Great  Britain,  thence  to  a  port 
in  the  Mediterranean,  and  back  to  New  York ;  that  the 
vessel  sailed  from  New  York  to  Dunkirk,  in  France, 
where  the  master  wrongfully  discharged  him,  but  offered 
to  reship  him  for  $20  a  month,  which  he  accepted  under 
duress ;  that  the  vessel  sailed  from  Dunkirk  to  Swansea, 
where  he  signed  articles  at  $20  a  month,  and  after  he  had 
signed  them  learned  that  they  were  articles  for  a  voyage 
to  New  York,  and  back  to  a  port  in  Europe ;  and  that  the 
vessel  then  came  to  New  York,  and  there  the  libellant 
left  her,  the  voyage  for  which  he  originally  shipped  be- 
ing completed.  And  the  libellant  claimed  to  recover 
wages  at  $40  a  month,  for  the  voyage. 

The  owners  of  the  ship  denied  the  agreement  first 
alleged,  and  set  up  that  the  libellant  shipped  in  New 
York,  and  signed  articles  for  a  voyage  to  Dunkirk  only, 
and  was  there  paid  off,  and  discharged,  and  reshipped 
and  made  the  other  agreements  alleged  by  him,  and  that 
his  leaving  the  ship  in  New  York,  where  he  did,  was  a 
desertion,  which  forfeited  all  wages  due  him. 

For  libellant,  Hewry  Morris. 

For  claimants,  Goodrich  dk  Wheeler. 

Bbijbdict,  J.  I  have  no  doubt  as  to  the  proper  de- 
cision to  render  in  this  case.    The  question  to  be  deter- 
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mined  first,  is,  what  was  the  contract  made  by  the  libel- 
lant,  when  he  shipped  in  New  York.  The  shipping  arti- 
cles are  not  the  sole  evidence  of  that  contract,  for  effect 
must  be  given  to  an  agreement  by  the  shipping  agent, 
made  at  the  time  when  the  articles  were  signed,  and  un- 
derstood by  the  seamen  to  form  part  of  the  contract, 
where  such  agreement  is  clearly  proved.  Statements, 
representations  and  agreements  made  with  seamen  by 
shipping  notaries,  when  the  articles  are  signed,  bind  the 
ship,  and  that  without  reference  to  the  instructions 
which  the  captain  has  given  the  notary.  When  the  ship 
owner  allows  a  shipping  agent  to  employ  a  crew  for  him, 
he  holds  out  to  the  seamen,  that  the  shipping  agent  has 
authority  to  bind  the  ship  by  the  contract  which  he 
makes.  So,  whatever  was  the  bargain  made  in  this  case, 
between  Ferris,  the  shipping  agent,  and  this  man,  at  the 
time  of  the  shipment  in  New  York,  that  binds  the  ship. 
Now  that  bargain  is  proved  not  only  by  the  libellant, 
but  also  by  the  landlord.  They  both  say  that  the  bar- 
gain was  that  he  should  go  on  a  voyage,  which  they  de- 
scribe, which  voyage  was  to  end  in  New  York,  and  at 
$40  Sk  month  wages.  I  see  no  reason  to  doubt  this  evi- 
dence. The  landlord  has  been  examined  in  Court,  and 
appears  reliable,  and.  says  that  he  asked  the  shipping 
agent  himself  what  the  voyage  was,  and  was  told  that  it 
ended  in  New  York,  in  which  the  landlord  simply  did  his 
duty  by  the  sailor.  This  contract  is  not  denied  by  Ferris, 
the  shipping  master,  who  gave  his  evidence  with  very 
proper  frankness.  He  says  that  he  don't  recollect  what 
he  did  say,  and  cannot  swear  that  he  didn't  make  the 
contract  which  the  libellant  swears  to.  There  is  no  im- 
probability in  the  statement  of  such  a  contract,  because 
Ferris  says  such  understandings  were  common  in  this 
class  of  vessels.  There  would  be  improbability  in  any 
other  understanding,  because  this  man  had  a  family  here, 
and  he  had  shipped  several  times  out  of  this  port,  and 
would  not  be  very  likely  to  make  a  contract  to  be  left  in 
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a  foreign  and  strange  port.  The  rate  of  wages  is  con- 
sistent with  the  libellant's  story,  for  although  cooks 
were  shipped  at  thirty-five  dollars  a  month,  yet  it  is 
quite  clear  from  Ferris'  statement  that  they  were  ship- 
ped at  from  $35  to  $40,  and  this  man  got  140.  That  the 
agreement  was  as  the  libellant  states,  is  further  clearly 
indicated  by  the  way  the  man  acted  when  the  captain 
proposed  to  discharge  him  in  France.  He  was  quite  ex- 
cited about  it,  and  cried,  and  applied  to  the  mate  to  in- 
duce the  captain  not  to  leave  him  there.  It  is  manifest 
that  when  he  shipped  he  never  thought  of  being  left  in 
that  place. 

The  talk  about  incompetency  in  the  case  amounts  to 
nothing.  The  captain  took  the  man  through  the  whole 
voyage  as  cook  and  steward,  and  offers  no  proof  of  any 
neglect  of  his  duties.  The  captain  says  he  did  not  like 
him — ^and  quite  likely  he  did  not  like  him  as  well  at  $40 
a  month  as  he  would  have  at  $20.  He  was  satisfied  with 
him  at  that  rate.  It  is  said  the  man  expressed  himself 
as  thankful  to  continue  in  the  ship  at  the  reduced  wages* 
Of  course  he  was,  because  the  captain  had  threatened  to 
use  the  power  which  he  possessed,  to  leave  him  behind 
in  a  strange  place,  and  he,  of  course,  made  no  subse- 
quent complaint,  and  when  asked,  signed  new  articles  at 
$20  a  month,  without  objection. 

But  these  subsequent  articles  amount  to  nothing. 
They  were  all  executed  under  duress  in  law,  and  do  not 
bind  the  seaman.  The  contract  which  he  made  when  he 
shipped  for  the  voyage  which  he  performed  is  the  only 
contract  binding  upon  him ;  and  when  he  completed  that 
voyage  in  New  York  he  had  a  right  to  leave  the  ship  and 
demand  his  wages,  at  the  rate  which  I  find  upon  the  evi- 
dence the  ship  agreed  to  pay  him,  namely,  $40  a  month. 

Let  there  be  a  decree  for  the  libellant  for  the  wages 
at  $40  a  month,  less  any  payments  made  to  him. 

Bt.  Vol.  VI.— 10 
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Collision    in    East    Riybr. — Steamboats    Crossing. — Signals. — 

Stopping. 

The  steamboat  9.,  coming  down  the  East  riyer,  saw  on  her  starboard  hand  th» 
ferry-boat  Q.  lying  in  the  riyer  waiting  to  e^ter  her  slip^  and  heading  down  the 
riyer.  The  S.  blew  two  whistles  and  kept  on  her  course.  The  Q.  started 
ahead,  and  swnng  in  to  go  to  her  slip,  across  the  coarse  of  the  S^,  and  both  yes- 
sels  kept  on  without  stopping,  till  the  S.  was  struck  on  her  starboard  side  by 
the  Q.: 

Edd,  That  both  yessels  were  in  fault,  in  keeping  on,  after  each  had  been  notified 
that  the  other  was  taking  a  course  which  made  a  collision  ineyitable,  if  botbr 
kept  on. 

This  was  a  libel,  filed  by  the  owners  of  the  steamboat 
Sylvan  Glen,  to  recover  for  the  damages  received  by  her 
in  a  collision  with  the  Queens  County,  which  happened 
about  daybreak  on  the  morning  of  December  30th,  1869. 
The  Sylvan  Glen  was  on  a  trip  from  Harlem  to  New 
York.  .  She  came  down  the  east  channel,  between  Black- 
well's  Island  and  Long  Island.  She  alleged  that,  when 
she  was  at  the  lower  end  of  Blackwell's  Island,  the 
Queens  County  was  seen  lying  in  the  middle  of  the  river, 
below  and  on  the  starboard  hand  of  the  Sylvan  Glen, 
heading  down  the  river ;  that  the  Sylvan  Glen  blew  two 
whistles  to  notify  the  Queens  County  of  her  intention 
to  keep  on  and  pass  between  her  and  the  Long  Island 
shore,  and,  receiving  no  signal  of  dissent  from  her,  kept 
on,  and,,  seeing  that  the  Queens  County  was  moving 
down  the  river,  repeated  the  t  two  whistles ;  that  the 
Queens  County,  instead  of  keeping  her  course,  as  she 
should  have  done,  starboarded  her  wheel  and  crowded  on 
the  Sylvan  Glen,  which  blew  two  whistles  a  third  time» 
and  also  starboarded  her  wheel  and  kept  as  far  towards 
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the  LoDg  Island  shore  as  she  coald,  but  was  struck  by 
the  Queens  County  on  her  starboard  side. 

The  Queens  County,  in  answer,  said  that  she  was  a 
ferry-boat,  running  between  34th  street;  New  York,  and 
Hunter's  Point,  L.  I. ;  that  she  was  at  the  time  on  a  trip 
from  New  York ;  that  the  slip  at  Hunter's  Point,  being 
temporarily  occupied  by  her  sister  boat,  she  waited  off 
in  the  stream,  heading  to  the  southward ;  that  the  lights 
of  the  Sylvan  Glen  were  seen  coming  down  along  by 
Blackwell's  ^Island,  and  the  Queens  County  blew  one 
whistle,  and,  when  her  sister  boat  came  out  of  the  slip, 
started  ahead  to  enter  it,  and,  after  having  gone  some 
ways,  heard  two  whistles  for  the  first  time  from  the  Syl- 
van Glen,  which  was  trying  to  pass  ahead  of  her  and 
between  her  and  the  Long  Island  shore,  and  that  the 
collision  then  could  not  be  avoided. 

Neither  vessel  stopped  until  the  collision. 

For  the  Sylvan  Glen,  Benedict  <&  Benedict. 

For  the  Queens  County,  Beebe^  Dmiohne  dB  Cooke. 

Benedict,  J.  This  appears  to  be  a  clear  case  of  mut- 
ual fault.  The  Sylvan  Glen  was  in  fault,  for  holding  on 
to  her  course  and  speed,  after  she  saw  that  the  Queens 
County  had  begun  to  move  in  towards  her  slip.  Assum- 
ing that  the  Queens  County  was  wrong  in  moving  across 
the  course  of  the  Sylvan  Glen,  after  being  notified  by  the 
whistles  from  the  Sylvan  Glen  of  the  course  she  in- 
tended to  take,  still  that  did  not  give  the  Sylvan  Glen 
the  right  to  keep  on  at  full  speed,  until  she  was  struck, 
when,  by  stopping,  a  collision  manifestly  impending  could 
have  been  avoided. 

The  Queens  County  was  equally  in  fault,  for  keeping 
on  her  speed  and  her  course  towards  her  slip,  when  she 
had  been  notified  of  the  course  of  the  Sylvan  Glen,  and 
could  easily  see  that  by  keeping  on  she  would  come  in 
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contact  with  the  Sylvan  Glen.  Asf  mni«  *J,^*  *^f 
course  which  she  took  after  the  whistles  from  the  Syl- 
van Glen,  was  crossing  the  course  of  the  ^ppro^^^^^ 
vessel,  and  that  it  then  became  the  duty  of  that  vessel 
to  pass  under  her  stem,  still  the  Queens  County  was 
notified  by  the  whistles,  that  the  Sylvan  Glen  wa«  claim- 
ing the  right  to  hold  the  course  which  she  had  taken  to 
pai  to  elst;  and  yet,  with  danger  of  collision  plainly 
indicated,  the  Queens  County  kept  on  her  course,  with- 
out  stopping  until  the  moment  of  collision.    In  this  sne 

was  guilty  of  fault.  ,.       a 

The  damages  must  accordingly  be  apportionea. 


JUNE,   1872. 
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Fraudulent    Bsoistsr. —  Fobfbiturb    of    Vessel.  —  Boha    Fide 

Purchaser. 

An  American  register  was  obtained  for  a  British  vessel,  nnder  the  Act  of  Decem- 
ber 28d,  1852  (10  U,  S.  Stat,  at  Large,  p.  149),  on  the  statement  that  she  had 
been  wrecked  ojff  Cape  May,  which  statement  was  felse,  and  that  repairs  to  an 
amount  exceeding  her  preyions  yalue,  had  been  put  on  her,  a  forged  receipt  for 
the  payment  of  such  repairs  being  exhibited.  This  American  re^ster  was  used 
by  the  person^lalming  to  be  owner,  and  he  afterwards  sold  the  vessel  to  a  bona 
fidt  purchaser : 

HtU,  That  the  vessel  was  forfeited  to  the  United  States,  by  virtue  of  the  27th 
section  of  the  Act  of  December  81,  1792  (1  SiaL  at  Large,  p.  298) ; 

That  this  forfeiture  was  not  defeated  by  a  sale  to  a  bona  fide  purchaser. 

Benedict,  J.  The  evidence  in  this  case  establishes 
the  following  facts,  to  wit :  that  in  the  month  of  Septem- 
ber, 1869,  an  American  register  was  obtained  for  the 
British  brig  W.  B.  Forest,  nnder  the  Act  of  the  23d  of  De- 
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cember,  1852,  by  means  of  the  false  and  fraudaleDt  state- 
ment, that  the  brig  had  been  wrecked  off  Oape  May, 
-within  the  waters  of  the  United  States,  then  brought  to 
this  port  and  sold  for  $975,  and  repaired  to  the  amount 
of  $3,825.  These  statements,  upon  which  an  American 
register  was  issued  to  her,  under  the  name  of  the  brig 
Monte  Ohristo,  have  been  proved  to  be  pure  fabrications 
-without  foundation  in  fact.  The  vessel  was  repaired  to 
the  amount  stated  during  that  season,  by  Messrs.  0.  & 
!B.  Poillon,  whose  bill  was  falsely  stated  to  have  been 
paid,  and  a  forged  receipt  exhibited  as  evidence  of  the 
payment,but  she  was  never  wrecked  as  stated,  and  her  re- 
pairs did  not  equal  three  fourths  of  the  cost  of  the  ves- 
sel when  repaired.  At  the  time  of  this  fraud,  the  person 
claiming  to  be  the  owner  of  the  vessel  was  one  Jno.  W. 
Gurrier ;  and  the  evidence  discloses  plainly,  that  the  fraud 
was  perpetrated  with  his  knowledge,  connivance,  and 
procurement.  In  September,  1869,  this  American  regis- 
ter, to  the  benefit  of  Which  the  vessel  wfi's  not  entitled, 
was  used  by  the  vessel,  with  the  knowledge  of  Ourrier, 
who  took  the  oath  of  ownership  and  dispatched  her  on  a 
voyage  under  it.  The  vessel  thereupon  became  forfeited 
to  the  Government,  by  virtue  of  the  statute  of  Decem- 
ber 31, 1792,  sec.  27,  which  declares,  "  that  if  any  certifi- 
cate of  registry  or  record,  shall  be  fraudulently  or  know- 
ingly used  for  any  ship  or  vessel,  not  then  actually  en- 
titled to  the  benefit  thereof,  according  to  the  true  intent 
of  this  Act,  such  ship  or  vessel  shall  be  forfeited  to  the 
United  States,  with  her  tackle,  apparel  and  furniture." 
(1  Stat,  at  Large,  p.  298.) 

The  forfeiture  created  by  this  statute,  as  well  as  by 
the  Act  of  July  18,  1866,  under  which  the  evidence  also 
brings  this  case,  is  absolute  ;  and  in  such  case  it  is  well 
settled  that  the  forfeiture,  is  not  defeated  by  a  sale  to  a 
Inma  fide  purchaser.  It  is  therefore  unnecessary  to 
consider  the  evidence  offered  to  show  that  the  claimant 
Franklin  was  a  lona  fide  purchaser  of  the  vessel,  or  to 
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determine  whether  either  he  or  the  master,  who  has  con- 
tracted  to  buy  her,  are  chargeable  with  knowledge  of  tne 
fraudulent  character  of  the  register  under  which  the  ves- 
sel has  been  sailed.  .       - 
There  must  therefore  be  a  decree  condemning  tne 

vessel. 

For  the  United  States,  B.  F.  Tnwy,  TJ.  S.  Dist.  Atty. 

For  claimant,  Beebe,  Donohue  <&  Cooke,  and  J.  M 
ChUteau. 


f orlfecrn  gistnct  d£  fcfo  gorh. 


JUNE,   1872. 

IN   THE   MATTER    OF    WILLIAM    HENNOCKS- 
BURGH AND  MARX  BLOCK,  BANKRUPTS. 

Time  when  Debt  is  Provable. 

A  debt,  existlnif  at  the  time  of  the  adjudication  in  bankruptcy,  but  not  existing  at 
the  time  of  the  commencement  of  the  bankruptcy  proceedings,  is  provable  in 

bankruptcy. 
The  case  of  Jn  re  Crawford  (8  Bank,  Reg.  171),  dissented  from. 
A  suit  for  assault  and  battery,  having  been  commenced  against  the  bankrupts 

prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  was  continued  to 

judgment  before  the  adjudication,  no  leave  of  the  bankruptcy  Court  having 

been  obtained : 
Hddf  That,  as  the  claim  was  not  provable  until  the  judgment  was  obtained,  it  was 

not  necessary  to  obtain  such  leave. 

Hall,  J.    The  assignee  in  this  case  having  applied 
for  an  order  expunging  the  proof  of  debt  made  therein 
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loj  Mary  0.  Bainbridge,  and  she  having  appeared  by  at* 
torney  to  oppose  such  application,  it  was  stipulated  that 
the  matters  in  controversy  should  be  submitted  and  de- 
cided upon  the  papers  and  written  briefs  left  with  the 
clerk,  without  other  argument.  The  alleged  indebted- 
ness is  a  judgment  rendered  in  the  Supreme  Court  of 
this  State  upon  a  verdict  taken  against  the  bankrupts  on 
the  20th  September,  1870,  in  an  action  brought  by  the 
said  Mary  0.  Bainbridge,  against  the  bankrupts,  for  an 
assault  and  battery  and  false  imprisonment.  The  suit 
in  which  the  verdict  was  rendered  was  commenced  in 
May,  1869  ;  and  the  final  judgment  therein  was  perfected 
and  docketed  in  Onondaga  county,  in  which  the  bank- 
rupts resided,  October  6, 1870.  The  judgment  was  con- 
fessedly in  torty  for  a  personal  injury  to  the  plaintiff; 
and  it  is  clear  that  her  claim  was  not  a  provable  debt 
until  the  judgment  was  entered. 

The  petition  in  bankruptcy  was  filed  against  the 
bankrupts  July  28, 1870 ;  but  it  appears  from  the  papers 
on  file  that  no  adjudication  was  made  under  the  order  to 
ahow  cause  granted  on  that  day  and  made  returnable  on 
the  16th  of  August,  1870 ;  and  that  on  the  28th  of  Sep- 
tember, 1870,  an  alias  order  to  show  cause  was  granted, 
upon  the  same  petition,  and  was  made  returnable  on  the 
25th  of  October  of  that  year.  On  the  last  named  day  an 
•order  of  adjudication  was  granted; — ^no  one  appearing 
to  oppose. 

The  assignee  insists  that  the  debt  proved  was  not 
provable,  because  there  was  no  debt  until  the  judgment 
was  entered  ;  and  he  insists,  that  the  judgment  was  not 
entered  until  aftelr  the  adjudication.  As  the  date  of  the 
adjudication  does  not  appear  upon  the  papers  submitted, 
it  may  be  that  he  had  overlooked  the  fact  that  the  judg- 
ment was  docketed  nearly  three  weeks  before  the  actual 
.adjudication ;  or  it  may  be  that,  under  the  decision  to 
4;hat  effect  hereinafter  cited,  he  has  regarded  the  time  of 
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the  filing  of  the  petition  as  the  time  of  the  abjudication^ 
for  the  purposes  of  the  present  question. 

The  assignee  also  insists  that  even  if  the  claimant 
had  a  valid  debt  at  the  time  of  the  abjudication,  it  can- 
not be  proved  in  these  proceedings,  because  the  suit  was 
continued  and  a  verdict  and  judgment  taken,  after  the 
petition  in  bankruptcy  was  filed,  without  the  leave  of 
the  bankruptcy  Court. 

No  doubt  would  have  been  entertained  upon  the 
question  presented,  if  the  judgment  had  been  in  fact  en- 
tered after  the  actual  adjudication  in  bankruptcy  made 
on  the  25th  of  October,  1870.  Until  the  judgment,  the 
plaintiff  had  no  provable  debt ;  for  her  claim,  as  before 
stated,  was  simply  and  purely  a  claim  for  damages  for  a 
personal  injury,  and  such  damages  are  not  provable  un- 
less liquidated  and  transmuted  into  a  legal  debt  by  a  judg- 
ment obtained  before  the  filing  of  the  petition  in  bank- 
ruptcy or  before  the  adjudication,  as  the  one  or  the  other 
of  these  is  to  be  considered  as  fixing  the  time  when  a 
debt  must  exist  to  be  provable  in  bankruptcy. 

In  this  case  the  actual  adjudication  was  granted  after 
judgment  perfected,  and  if  a  debt,  existing  at  the  time  of 
the  actual  adjudication,  but  which  did  not  exist  at  the 
time  of  the  filing  of  the  first  petition  in  bankruptcy,  is 
not  provable,  the  proof  of  debt  must  be  expunged. 

There  is  some  want  of  clear  and  certain  and  consist- 
ent expression  in  the  bankruptcy  Act  in  respect  to  this 
question.  The  first  clause  of  the  19th  section  of  the  Act^ 
if  it  stood  alone,  would  seem  to  be  decisive  of  the  ques* 
tion ;  and  it  is  entitled  to  much  weight,  as  being  the 
first  and  a  most  important  general  provision  of  the  act 
in  reference  to  the  character  and  description  of  the  debts 
which  may  be  proved.  By  this  clause  it  is  provided 
^'  that  all  debts  due  and  payable  from  the  bankrupt  at  the 
time  of  the  adjudication  of  bankruptcy^  and  all  debts  then 
existing^  but  not  payable  until  a  future  day,  a  rebate  of 
interest  being  made  when  no  interest  is  payable  by  the 
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terms  of  the  contract,  may  be  proved  against  the  estate 
of  the  bankrupt."  In  the  third  clause  of  the  same  sec- 
tion it  is  provided,  that  '^  if  the  bankrupt  shall  be  bound 
as  drawer,  indorser,"  &c.,  &c.,  *****  and  his 
liability  shall  not  have  become  absolute  until  after  the 
adjudication  of  hankruptcy^  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  fixed,'^  &c. 
In  another  portion  of  the  same  section,  provision  is 
made  for  proving  a  claim  for  rent,  &c.,  falling  due  at 
fixed  and  stated  periods ;  and  it  is  provided  that  ^'  the 
creditor  may  prove  for  a  proportionate  part  thereof  up 
to  the  time  of  the  bankruptcy." 

By  the  terms  of  the  11th  section  it  is  provided,  that 
the  filing  of  a  voluntary  petition  is  an  act  of  bank- 
ruptcy ;  and  that  the  petitioner  shall  be  adjudged  a 
bankrupt; — ^which  adjudication,  under  the  4th  section 
of  the  Act,  may  be  made,  if  there  is  no  opposing  interest, 
by  the  register  to  whom  the  case  is  referred.  In  invol- 
untary cases  of  bankruptcy,  the  adjudication  cannot  be 
made  in  less  than  five  days  from  the  filing  of  the  peti- 
tion, unless  the  debtor  appears  and  consents,  and  it  may 
not  take  place  (as  in  this  case)  until  months  after  the 
petition  is  filed,  whether  the  case  be  one  of  voluntary  or 
involuntary  bankruptcy.  I  think  the  fair  construction 
of  the  Act  is,  that  a  petitioner  or  debtor  is  not  to  be 
deemed  a  bankrupt,  within  the  contemplation  of  the 
provision  for  the  proof  for  rent,  &c.,  just  alluded  to, 
until  the  order  of  adjudication  is  made ;  and  that  the 
time  of  the  actual  adjudication  of  bankruptcy  is  the 
time  referred  to  in  this  provision,  in  regard  to  the  proof 
of  rent,  &c.,  unless,  indeed,  the  other  portions  of  the 
bankruptcy  Act  require  the  Court  to  say,  that  the  time  of 
the  filing  of  the  petition  in  bankruptcy,  and  not  the  time 
of  the  adjudication  of  bankruptcy,  is  the  time  intended, 
where  the  *'  adjudication  of  banlD*uptcy  "  is  mentioned 
in  section  19. 

I  confess  that  my  own  impressions  are  against  such 
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construction.  The  filing  of  the  first  petition  (being  a 
X>etition  for  an  adjudication  in  bankruptcy,  whether  the 
case  is  one  of  voluntary  or  involuntary  bankruptcy),  is 
many  times  referred  to  in  the  Act ;  and,  by  section  38,  it 
is  declared  to  be,  not  an  adjudication,  but  the  commence' 
ment  of  proceedings  under  (he  Act.  The  time  of  filing  of 
the  petition,  and  the  time  of  adjudication,  are  several 
times  referred  to,  in  other  sections  of  the  Act,  in  such 
manner  as  to  show  that  Congress  was,  or  should  have 
been,  fully  aware  that  the  adjudication  of  bankruptcy 
was,  in  all  cases,  to  be  made  subsequent  to  the  filing  of 
the  petition,  and  that,  in  many  cases,  it  would  neces- 
sarily be  made  several  days,  if  not  weeks  or  months, 
after  the  filing  of  the  petition,  as  in  most  cases  of  invol- 
untary bankruptcy.  The  registers  are  authorized  to 
make  adjudication  of  bankruptcy  in  voluntary  cases ; 
but  the  petition  is  to  be  filed  with  the  clerk,  and  after- 
wards referred  to  the  register  for  his  action.  The  filing 
of  the  petition,  and  the  adjudication  of  bankruptcy,  are 
clearly  and  frequently  recognized  by  the  general  bank- 
ruptcy Act,  as  different  in  point  of  time.  Section  14  makes 
the  assignment  relate  back  to  the  commencement  of  the 
proceedings  in  bankruptcy  (by  the  filing  of  a  petition, 
«ee  section  38) ;  and  the  **  time  of  the  filing  of  the  peti- 
tion "  is  referred  to  in  section  20.  *'  The  Urns  of  adjudica- 
tion "  is  referred  to,  in  section  21,  as  the  important  time 
to  be  regarded,  in  respect  to  the  proof  of  certain  debts 
or  liabilities  of  the  bankrupt ;  and,  in  section  27,  it  is 
provided  that  the  wages  due  to  operatives,  clerks,  or 
house  servants,  for  which  preference  is  given  by  the  Act, 
must  be  for  labor  performed  "within  six  months  next 
preceding  the  adjudication  of  hanhruptcy^^^  not  the  com- 
mencement of  proceedings,  unless  the  one  means  the 
other. 

By  the  same  section,  the  second  meeting  of  creditors 
is  to  be  called  "at  the  expiration  of  three  months  from 
the  date  of  the  adjudication^^^  &c. ;  and,  by  section  29,  the 
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application  for  a  discharge,  in  certain  cases,  is  to  be 
made  *'at  any  time  after  the  expiration  of  six  months 
fr(ym  the  adjudication  of  hankruptcyj**  and  "within  one 
year  from  the  adjudication  of  bankruptcy,"  In  the 
same  section  it  is  provided  that  certain  acts,  if  done 
within  four  months  before  the  commencement  of  such 
(bankrupt)  proceedings,"  shall  bar  his  discharge ;  and,  in 
section  32,  the  form  of  a  discharge  is  given,  in  which 
"the  day  the  petition  was  filed  by  (or  against)  him," 
(the  bankrupt)  ia  referred  to.  In  section  35,  the  time  of 
"  the  filing  of  the  petition  by  or  against  him  "  (the  bank- 
rupt) is  twice  referred  to.  The  39th  section  refers  to 
"  the  order  of  odjudAcation^^^  and  shows  that  the  order  in 
involuntary  cases  cannot  be  made,  except  by  consent, 
until  at  least  five  days  after  the  service  of  the  petition. 
Bection  44  uses  the  terms,  "after  the  commencement  of 
proceedings  in  bankruptcy,"  and  "before  the  commence- 
ment of  proceedings  in  bankruptcy." 

When  we  consider  the  fact,  that  the  filing  of  the 
petition  by  which  the  proceedings  in  bankruptcy  were 
commenced,  and  the  adjudication  under  it,  are  entirely 
different  acts,  to  be  performed  by  different  persons,  and 
at  different  times,  and,  in  some  cases,  at  times  widely 
different  from  each  other,  it  is  difficult  to  conclude 
that  Congress  intended  "  the  time  of  filing  the  peti- 
tion," or  the  time  of  "  the  commencement  of  pro- 
ceedings in  bankruptcy,"  in  the  cases  where  they  have 
omitted  the  use  of  either  of  such  or  like  expressions 
so  often  found  in  the  Act,  and  have  used  instead,  and 
over  and  over  and  over  again,  the  expression  "the 
time  of  the  adjudication  of  bankruptcy."  It  is  only 
by  the  exercise  of  a  power  of  construction  which 
'o^li  perhaps,  be  properly  termed  judicial  legislation, 
that  it  can  be  held  that  Congress  did  not  mean  what 
they  have  expressed,  in  clear  and  unequivocal  terms, 
but  did  mean  what  they  did  not  say;  although  other 
parts  of  the  Act  afford  sufficient  evidence  that  they 
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could  and  did  use  proper  aud  uuequivocal  language  to 
express  the  intention  in  respect  to  time,  imputed  to 
them  by  the  construction^  which  gives  to  the  language 
used  a  meaning  and  effect  entirely  different  from  that 
expressed. 

The  language  used  in  giving  the  form  of  a  discharge 
(sec.  32)  would  seem  to  limit  its  effect  to  provable  debts 
which  existed  on  the  day  the  petition  was  filed,  by  or 
against  the  bankrupt ;  but  section  34,  in  declaring  it-s 
effect,  provides  that,  with  the  exceptions  referred  to,  it 
shall  '^release  the  bankrupt  from  all  debts,  claims,  lia- 
bilities and  demands,  which  were  or  might  have  been 
proven  against  the  estate  in  bankruptcy."  So  that  the 
debt  of  the  creditor,  in  this  case,  if  provable,  will  be 
barred  by  the  bankrupt's  discharge. 

It  may  be  conceded  that  the  bankruptcy  Act  would 
have  been  more  harmonious,  in  its  language,  and  its  ex- 
pressed provisions,  in  relation  to  the  proof  of  debts, 
more  in  accordance  with  what  may  properly  be  deemed 
the  general  policy  and  purpose  of  the  Act,  if  it  had  ex- 
pressly provided  that  only  debts  existing  at  the  time  the 
petition  was  filed,  by  or  against  the  bankrupt,  could  be 
proved ;  and  it  is  not,  perhaps,  surprising  that  it  has 
been  held  by  the  learned  Judge  of  the  Eastern  District 
of  Michigan,  to  be  the  duty  of  the  Court  to  give  to  the 
provisions  now  in  question  a  construction  deemed  more 
in  accordance  with  such  general  policy  and  purpose,  than 
the  construction  which  would  necessarily  be  given  to  the 
language  upon  which  the  question  mainly  depends,  il  the 
general  purpose  and  policy  of  the  Act  was  not  deemed 
to  require  a  different  construction.  In  the  case  referred 
to  {In  re  Crawford,  3  Bkt.  BegW^  171),  it  was  held,  that 
it  was  the  intention  of  the  Act  that  such  debts,  and 
such  only,  as  existed  at  the  time  of  the  filing  of  the  peti- 
tion for  adjudication  of  bankruptcy,  are  provable  against 
the  bankrupt's  estate.  The  original  claim  of  the  cred- 
itor, in  that  case,  would  have  been  provable,  if  no  judg- 
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ment  had  been  obtained  upon  it  after  the  filing  of  the 
petition  in  bankrnptcy,  and  although  the  learned  judge 
held  that  it  was  the  judgment  only  which  was  provable, 
and  that  the  debt,  on  which  the  judgment  was  rendered, 
was  not  provable,  because  it  was  merged  in  the  judg- 
ment, he  yet  held,  that  the  costs  which  might  have  ac- 
crued subsequent  to  the  time  of  filing  the  petition,  could 
not  be  said  to  constitute  a  claim  or  debt  existing  at  that 
time,  and  should,  therefore,  be  excluded  in  making  up 
the  amount  upon  which  dividends  were  to  be  made  in  the 
bankruptcy  proceedings. 

After  much  hesitation,  I  have  concluded  to  act  upon 
my  own  judgment  in  the  present  case,  notwithstanding 
the  decision  in  the  case  of  Crawford.  The  learned  judge 
who  decided  that  case,  felt  at  liberty  to  express  his  dis- 
sent from  opinions  delivered  by  other  learned  judges ; 
and  in  the  case  of  Williams  (2  Bkt.  BsgW,  69),  Judge 
Shipman  appears  to  have  considered  that  the  question, 
whether  a  debt  was  provable  depended  upon  the  ques- 
tion, whether  it  existed  at  the  time  of  the  adjudication 
of  bankruptcy.  On  the  other  hand.  Judge  Blatchford, 
in  the  case  of  Patterson  (1  BenedicVs  Reports^  609),  ex- 
pressed an  opinion,  that  debts,  to  be  provable,  must  have 
existed  at  the  time  of  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  The  question  did  not,  however, 
arise  in  that  case,  and  in  the  subsequent  case  of  The 
New  York  Mail  Steamship  Oompany  (2  Bankrupt  Begister^ 
170),  I  understand  that  the  learned  judge  decided  that  the 
proper  charges  of  the  attorneys  and  counsel  of  the  bank- 
rupt, for  their  services  in  resisting  the  adjudication, 
were  provable  in  such  bankruptcy  proceedings,  because 
such  services  tvere  rendered  prior  to  the  adjudication  in 
bankruptcy,  although  after  the  petition  for  adjudication 
was  filed. 

There  is  certainly  much  reason  for  supposing  that  Con- 
gress deliberately  adopted  the  time  of  the  actual  adjudica- 
tion of  bankniptcy,  as  the  time  at  which  a  debt  must  exi^t 
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in  order  to  be  provable,  in  contradistinction  to  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy. 
It  was  apparent,  upon  the  face  of  the  Act,  that,  in  many 
cases,' the  adjudication  would  not  be  made  until  a  con- 
siderable time  after  the  proceedings  were  commenced, 
and  that,  in  all,  some  time  must  elapse  between  the  flOi- 
ing  of  the  petition  and  the  adjudication.  It  was  also 
apparent  that  the  Act  made  no  provision  for  giving  any 
notice  of  the  filing  of  the  petition  until  after  the  actual 
adjudication,  and  that  a  warrant  was  then  to  issue  to  the 
marshal  requiring  him  to  publish  forthwith  in  the  desig- 
nated newspapers,  and  to  send  to  the  creditors  of  the 
bankrupt,  the  required  notices  of  such  proceedings  in 
bankruptcy.  This  warrant  is  required  to  be  issued  forth" 
with  after  the  adjudication  ; — thus  evidencing  the  inten- 
tion of  Congress  to  give  the  public,  especially  those  who 
had  dealings  with  the  bankrupt,  immediais  notice  of  the 
adjudication  in  bankruptcy,  in  order  that  persons  might 
not  longer  trust  him  as  worthy  of  credit,  or  otherwise 
deal  with  him  in  respect  to  his  property;  and  the 
adoption  of  the  language  used,  under  these  circum- 
stances, affords  strong  evidence  that  Congress  intended 
what  is  repeatedly  expressed  in  the  Act.  It  may  well 
have  been  considered,  that  no  one  was  likely  to  trust  the 
banknipt,  with  knowl^ge  that  proceedings  in  bankruptcy 
had  been  commenced  against  him,  and  that  it  was  just 
and  equitable  that  those  who  had  trusted  the  bankrupt^ 
in  ignorance  of  the  proceedings  against  him,  on  the  evi- 
dence of  his  solvency,  afforded  by  his  possession  and 
apparent  ownership  of  property,  should  be  entitled  to 
prove  their  debts,  and  receive  dividends  from  such  prop- 
erty, instead  of  looking  solely  to  a  declared  bankrupt, 
just  stripped  of  his  property  for  the  benefit  of  other 
creditors  having  no  stronger  equities.  Other  reasons  of 
a  similar  character  might  be  stated,  but,  as  this  case  is 
likely  to  be  presented  to  the  circuit,  for  review,  it  will  be 
disposed  of  without  further  discussion  of  this  question. 
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The  objection  that  the  claimant  proceeded  in  her  suit, 
and  that  the  verdict  and  judgment  were  taken  after  the 
I>etitiou  in  bankruptcy  was  filed,  without  the  leave  of 
the  bankruptcy  Court,  cannot  be  maintained.  The  lan- 
guage of  the  Act  is,  *'  that  no  creditor,  whose  debt  is 
provable  under  this  Act,  shall  be  allowed  to  prosecute 
to  final  judgment  any  suit,  at  law  or  in  equity,  therefor, 
against  the  bankrupt,  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined^  and  any  such  suit 
or  proceedings  shall  be  stayed,  &c. ;"  but  it  does  not 
apply  to  this  case,  for  the  reason  that  the  debt  of  the 
claimant  waa  not  provable  until  final  judgment  was 
obtained. 


JUNE,  1872. 

IN  THE   MATTER  OP   THE  WESTERN   INSUR- 
ANOE  COMPANY,  A  BANKRUPT. 

Prsmium  Note. — Iksolvanot  of  Insurer. — Return  of  PREMmM. 

An  insuranoe  company,  which  had  issaed  a  policy,  and  received  the  pronussory 
note  of  the  assured  for  the  premium,  dated  April  1,  1871,  became  insolvent  on 
October  9, 1871.  The  note  passed  into  the  hands  of  the  assignee  in  bankruptcy* 
On  the  18th  of  October,  1871,  the  assured  surrendered  the  policy.  Alter  the 
note  became  due,  they  petitioned  for  an  order  directing  the  assignee  to  receiye, 
in  full  of  the  note,  an  amount  proportionate  to  the  time  the  note  had  run  before 
the  surrender  of  the  policy. 

Held,  That  the  petitioners  were  not  entitled  to  any  return  of  premium,  or  to  any 
deduction  from  their  note. 

Hall,  J.  Daniel  D.  Harnett,  Joseph  Kimball,  and 
Joseph  Waltoian,  at  the  time  of  the  great  fire  in  Chicago^ 
on  the  9th  of  October,  1871,  held  a  marine  policy  issued 
by  the  bankrupt,  and  dated  April  1,  1871,  by  which  they 
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were  insured  to  the  amount  of  $4,500  against  loss  or  dam- 
age to  the  bark  J.  S.  Austin,  by  reason  of  certain  enumer- 
ated perils.  The  bankrupt  then  held,  and  the  assignee 
in  this  case  now  holds,  the  promissory  note  of  the  assured, 
given  for  the  premium  upon  said  policy,  and  the  assignee 
has  demanded  payment  of  such  note.  The  assured  have 
refused  payment,  and  have  now  presented  their  petition, 
in  which  they  allege  and  insist,  that,  by  reason  of  the  in- 
solvency of  the  bankrupt,  caused  by  such  fire  in  Ohicago, 
and  its  consequent  inability  to  fulfill  its  contract  of  in- 
surance, there  was  a  partial  failure  of  the  consideration 
of  said  promissory  note ;  for  the  reason  that  said  policy 
did  not,  by  its  terms,  expire  until  the  5th  day  of  Decem- 
ber, 1871,  and  was  surrendered  by  them  on  the  13th  day 
of  October  of  that  year,  in  consequence  of  such  insolv- 
ency, and  of  their  inability  otherwise  to  effect  any  further 
insurance  upon  their  vessel ;  and  they,  therefore,  pray 
that  the  assignee  in  this  case  may  be  directed  to  receive, 
in  full  of  such  premium  note,  such  proportion  of  the 
amount  thereof,  as  the  time  said  policy  had  i^un  before 
its  surrender  bears  to  the  whole  time  the  said  vessel  was 
thereby  insured.  The  facts  are  not  controverted,  and 
the  petition  is,  in  substance,  an  application  for  a  return 
of  a  portion  of  the  premium,  as  unearned. 

There  is  no  ground  upon  which  this  petition  can  be 
maintained.  The  petitioners  are  not,  in  my  judgment, 
legally  entitled  to  any  return  of  premium,  or  to  any  de- 
duction from  their  note  given  therefor.  The  risk  had 
commenced,  and  the  policy  had  been  operative  for  sev- 
eral months  before  its  surrender,  and  no  case  has  been 
cited  in  which  there  has  been  an  adjudication  that  the 
assured  were  entitled  to  a  pro  rata  return  of  premium 
under  similar  circumstances. 

It  was  insisted,  on  behalf  of  the  petitioners,  that, 
upon  the  surrender  of  the  policy,  there  was  an  implied 
contract  to  repay  the  unearned  portion  of  the  premium, 
but  no  authority  was  cited  in  support  of  the  position  so 
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assamed,  and  no  reason  was  stated  wbich  should  take 
the  case  out  of  the  general  rule  that  there  is  to  be  no 
return  of  premium,  except  under  express  agreement,  in 
any  case  where  the  policy  has  attached,  and  the  risk  has 
commenced.  See  Hendricks  v.  Commercial  Insurance 
Company,  8  Johns.  1 ;  Waters  v.  Allen,  5  BiB,  421 ;  In- 
surance Company  v.  Boberts,  4  Duer^  141;  Columbias 
Insurance  Company  v.  Lynch,  11  Johns.  233 ;  PhiUips  on 
Insurance,  chap.  22,  sections  1820,  1832.  The  ordinary 
time  policy  of  insurance  is  a  contract  of  indemnity,  for 
the  time  specified,  as  a  single  and  indivisible  period, 
during  which  the  character  and  danger  of  the  risk  is 
Bubject  to  frequent  change;  and  the  assured  has  no 
right,  by  his  own  act,  after  the  commencement  of  the 
risk,  to  determine  that  he  will  no  longer  pay  the  agreed 
rate  of  premium  on  the  insurance,  and  then  surrender 
or  cancel  his  policy,  and  receive  back  a  portion  of  the 
premium  as  unearned.  No  such  contract  to  repay  any 
portion  of  the  premium  received  is  implied,  under  the 
circumstances  stated  in  the  petition. 

It  was  also  insisted,  that  the  consideration  of  the 
note  had  partially  failed,  by  reason  of  the  insolvency  of 
the  insurance  company,  and  the  subsequent  surrender 
of  the  policy  ;  and  that  this  was  a  partial  defence  to  the 
premium  note  ;  but  their  counsel  failed  to  cite  any  au- 
thority, and  I  am  unable  to  discern  any  acknowledged 
principle  of  law  or  equity  jurisprudence  to  sustain  the 
point  thus  made.  If  the  petitioners  had  become  insolv- 
ent, in  consequence  of  the  Chicago  fire,  and  the  insur- 
ance company  had  remained  solvent,  and  had  surrendered 
their  note  to  the  petitioners,  because  it  was  deemed  for 
the  interest  of  the  company  to  do  so,— either  in  refer- 
ence to  some  business  arrangement  with  other  parties, 
or  because  they  thought  an  attempt  to  collect  it  would 
require  a  useless  and  unwise  expenditure, — it  would 
hardly  be  contended  that  th6  company  was  not  liable 
for  a  subsequent  loss,  unless  there  was  some  express 

Bt.  Vol.  VI.— 11 
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provision  in  the  policy  npon  which  such  a  claim  could  be 
based. 

« 

In  every  view  which  I  have  been  able  to  take  of  the 
case,  the  petitioners  are .  liabllB  for  the  full  amount  of 
their  promissory  nqte,  and  their  petition  is,  therefore^ 
dismissed,  with  costs. 


JULY,  1872. 

THE  SCHOONEE  DEFIANCE. 

Bill  of  Lading. — Frbioht  on  Pine  Wood. — "  Norfolk  Inspkotioh.'' 

A  Teasel  took  on  board  at  Norfolk,  Ya.,  a  quantity  of  pine  wood,  and  her  master 
signed  a  bill  of  lading,  which  described  the  wood  as  being  "112^  cords  pine 
wood,  Norfolk  inspection,"  and  agreed  for  its  delirery  at  New  York  on  payment 
of  freight  "  at  fonr  dollars  per  cord."  The  vessel  arrired  in  New  York,  where 
the  consignee  refnsed  to  pay  $450  for  the  freight,  but  insisted  that  the  cargd 
should  be  discharged  and  measnred,  and  that  freight  should  be  paid  only  at  the 
rate  of  |4  per  cord  on  such  measaremeot  The  wood  was  then  discharged  by 
the  vessel,  and  deposited  in  a  proper  wood-yard,  of  which  the  consignee  had 
knowledge.  He  filed  a  libel  against  the  vessel  to  recover  the  value  of  the  wood^ 
alleging  that  the  master  had  sold  it  and  converted  it  to  his  own  use: 

Held,  That,  on  the  bill  of  lading,  the  vessel  was  entitled  to  receive  the  $450  as 
freight ; 

That  she  delivered  all  the  wood  she  took  on  board  at  Norfolk ; 

That  it  was  not  made  to  appear  by  the  libellant  that  the  master  bad  sold  and  eon- 
verted  the  cargo,  and  that  the  libel  must  be  dismissed ; 

Blatohfobd,  J.  On  the  14th  of  August,  1868,  the 
master  of  the  schooner  Defiance,  at  Norfolk,  Vir- 
ginia, took  on  board  of  that  vessel  a  quantity  of  pine 
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wood,  under  a  bill  of  lading  given  by  him,  which  de- 
scribed it  as  **  112i  cords  pine  wood,  Norfolk  inspection," 
and  stated  that  it  was  to  be  delivered  to  the  libellant, 
Samuel  Kimmelstiel,  at  New  York,  on  payment  of  freight 
at  "four  dollars  per  cord."  The  libel  avers  that  the 
libellant,  after  the  vessel  arrived  at  New  York,  demanded 
the  delivery  of  the  wood  to  him,  and  tendered  and  offered 
to  pay  to  the  master  freight  on  all  the  wood  on  board, 
according  to  the  bill  of  lading,  but  the  master  refused  to 
deliver  any  part  of  it,  and,  on  the  contrary,  sold  it  at 
private  sale,  without  notice  to  the  libellant,  and  con- 
verted it  to  the  use  of  the  vessel.  The  libel  claims  the 
value  of  the  wood  at  $9  per  cord,  less  the  freight.  The 
answer  denies  that  the  libellant  tendered  or  offered  to 
pay  to  the  master  freight  upon  the  wood  on  board  ac- 
cording to  the  bill  of  lading,  or  that  the  master  refused 
to  deliver  it  or  any  part  of  it,  or  sold  it  or  converted  it 
to  the  use  of  the  vessel.  It  alleges  that  the  master  duly 
notified  the  libellant  of  the  arrival  of  the  vessel  with  the 
wood  on  board,  and  duly  tendered  and  offered  to  deliver 
the  wood  to  him  on  payment  of  the  freight,  as  provided 
by  the  bill  of  lading,  and  demanded  payment  of  said 
freight,  but  the  libellant  refused  to  pay  the  same  or  to 
receive  the  wood  on  and  by  payment  of  the  freight  pro- 
vided in  the  bill  of  lading ;  that  thereupon  the  master 
discharged  the  wood  from  the  vessel  at  New  York  at  a 
suitable  place,  with  notice  to  the  libellant ;  and  that  the 
libellant  afterwards  got  the  wood  without  paying  freight. 
The  evidence  shows  that  the  vessel  brought  to  New 
York,  and  discharged,  all  the  wood  which  she  took  on 
board  at  Norfolk.  The  contest  between  the  libellant  and 
the  master  was  as  to  the  amount  of  freight  to  be  paid. 
The  master  claimed  that,  if  he  delivered  all  the  wood  he 
took  on  board,  he  was  entitled  to  be  paid  $450  as  the 
freight.  The  libellant  refused  to  pay  that  amount,  even 
though  all  the  wood  should  be  delivered  to  him,  and  in- 
sisted on  having  the  wood  landed  and  then  measured  by 
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the  cord,  and  on  paying  freight  at  the  rate  of  $4  per 
cord  on  what  the  wood  should  thus  measure.  Such  was 
not  the  contract  of  the  parties.  The  agreement  of  the 
bill  of  lading  was,  that  the  wood  put  on  board  of  the  ves- 
sel should  be  called  112^  cords,  and  should  pay  freight  at 
$4  for  each  of  such  cords.  The  contract  was  the  same  in 
legal  effect  as  if  the  gross  sum  of  $450  had  been  named 
as  the  freight.  The  bill  of  lading  is  satisfied  by  deliver- 
ing all  the  wood  taken  on  board.  It  is  shown  that  the 
wood  parts  with  its  bark,  by  being  handled,  in  being 
loaded  and  discharged.  The  vessel  is  entitled  to  be  paid 
for  transporting  the  wood  as  put  on  board,  and  not  as  it 
may  measure  after  being  discharged  at  the  port  of  deliv- 
ery. The  libellant,  therefore,  when  he  brought  the  suit, 
had  no  cause  of  action  against  the  vessel,  founded  on  the 
refusal  of  the  master  to  deliver  any  part  of  the  wood  un- 
less he  should  be  paid  $450  freight  on  delivery  of  all  he 
had  taken  on  board. 

The  wood  having  been  tendered  to  the  libellant,  and 
he  having  refused  to  pay  the  proper  freight  on  it,  it  was 
discharged  by  the  vessel  and  deposited  in  a  suitable 
wood-yard.  The  libellant  had  immediate  knowledge  of 
such  place  of  deposit.  The  circumstances  of  the  case,  as 
shown  in  evidence,  prove  acquiescence  by  the  libellant 
in  such  deposit  of  the  wood.  Knowing  where  it  was, 
and  that  the  person  \tho  had  it  in  custody  had  no  title  to 
it,  he  suffered  it  to  remain  with  him  and  to  be  treated  by 
him  as  his  own  property.  The  allegation  that  the  mas- 
ter sold  the  wood  and  converted  it  to  the  use  of  the  ves- 
sel, is  one  which  must  be  satisfactorily  established  afl^m- 
atively  by  the  libellant.  It  is  not  so  established.  It 
rests  on  the  testimony  of  a  single  witness,  and  that  is 
the  testimony  of  the  person  with  whom  the  wood  was 
deposited,  and  who  says  that  he  bought  the  wood  from 
the  master.  I  cannot  credit  his  story,  and  it  is  contra- 
dicted by  the  master.  If  I  credit  it,  I  must  convict  the 
master  of  felony,  and  the  alleged  purchaser  of  fraud,  for 
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the  latter  knew,  from  the  circnmstaiices  of  the  case,  that 
the  wood  did  not  and  could  not  belong  to  the  master. 
The  libel  is  dismissed,  with  costs. 


TF.  B.  Beebe,  for  the  libellant. 
J.  H.  Choat€y  for  the  claimant. 


JULY,  1872.  ^ 

rsr  THE  MATTER  OF  EDWAED  D.  PEATT, 
ALLEGED  TO  BE  AN  INVOLUNTAEY  BANK- 
EUPT. 

Non-payment  op  Commercial  Paper. — Injunction, 

A  petitloD  in  involaDtary  bankruptcy  haying  been  filed  against  P.,  an  injunction 
was  issued,  which  was  served  on  him  on  December  6th  or  1t\  1871,  restraining 
him  from  making  any  disposition  or  transfer  of  his  property.  A  subsequent 
petition  was  filed  against  him,  the  only  act  of  bankruptcy  alleged  Toeing  the  non- 
payment, for  fourteen  days,  of  a  promissory  note,  which  matured  November  29th, 
1871 : 

Seid,  That,  as  the  injunction  on  the  first  petition  was  in  force  when  the  second 
was  filed,  the  debtor  could  not  be  said  to  have  stopped  or  suspended,  and  not 
resumed  payment,  for  fourteen  days,  of  the  note  in  question. 

Blatchford,  J.  The  only  act  of  bankruptcy  alleged 
in  the  petition  in  this  case  is  the  non-payment  for  four- 
teen days  of  a  promissory  note,  which  matured  Novem- 
ber 29th,  1871.  But  it  is  shown  in  defence,  that,  on  a 
petition  in  involuntary  bankruptcy,  filed  against  the 
debtor  by  another  creditor,  on  the  5th  of  December,  1871, 
in  this  Court,  an  injunction  was  issued,  which  was  served 
on  the  debtor  on  the  6th  or  7th  of  December,  restraining 
him  from  making  any  transfer  or  disposition  of  his  prop- 
erty.    Under  these  circumstances,  he  could  not  apply 
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any  of  such  property  to  the  payment  of  the  note  in  ques- 
tion. The  injunction  continued  to  be  in  force  when  the 
petition  in  the  present  matter  was  filed.  Consequently, 
the  debtor  cannot  properly  be  regarded  as  having,  prior 
to  the  filing  of  such  petition,  stopped  or  suspended  and 
not  resumed  payment,  for  a  period  of  fourteen  days,  of 
the  note  in  question.  The  petition  is  dismissed,  with 
costs. 

David  Crawford,  for  the  petitioner. 

O.  A.  Seixas  and  W.  A.  Coursen,  for  the  debtor. 


^asttnx  gistrict  of  gcto  gork- 
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Salvaqs.  —  Derelict.  —  Apportionment    of    Salvage.  —  Special 

Agreement  of  Master. 

The  brig  A.  came  into  coUiaion  with  another  yeBsel,  about  60  miles  from  Sandy 
Hook,  at  night,  in  a  thick  fog,  when  it  was  blowing  hard.  She  received  injuries, 
which  led  her  master  and  crew  to  think  she  was  about  to  sink,  and  they  left  her 
and  got  on  board  the  other  vessel.  The  next  morning,  about  7  a.  m.,  the  fog 
cleared  off,  and  the  master  of  the  A.  saw  her  about  eleven  miles  off,  but  made 
no  effort  to  return  to  her.  The  bark  W.  S.,  bound  to  New  York,  came  to  the  A., 
and  put  on  board  of  her  a  mate  and  one  man,  who  got  sail  on  her,  and  proceeded 
towards  New  York,  taking  a  pilot  about  10  a.  m.,  and  a  tug  about  11  a.  u.,  which 
for  the  agreed  sum  of  $600,  towed  the  A.  to  New  York,  reaching  the  dock  about 
9  p.  X.  The  A.  was  worth  $3,600,  her  freight  amounted  to  $1,600,  and  her 
cargo  was  worth  $26,689,  making  in  all  $30,689.  The  master  of  the  W.  S.  waa 
sailing  her  under  an  agreement  with  her  owners,  to  make  this  voyage  on  shares, 
he  to  navigate  her,  yictual  and  man  her,  and  pay  half  her  port  charges,  and  to 
receive  half  the  earnings : 
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Miid,  That,  whether  thij  was  strictly  a  ease  of  derelict  or  not.  It  was  the  case  of  a 
yessel  abaodoned  at  sea^  where  no  CTidence  was  girea  of  an  intentioa  on  the 
part  of  her  master  to  retam  to  her,  and  the  awards,  which  haye  been  giren  in 
cases  of  derelict,  might  well  be  looked  to,  as  affording  some  guide  to  the  jadg- 
ment; 

That  $6,000  was  a  proper  snm  to  be  awarded  as  salyage,  ttom  which  should  be 
deducted  the  $600  paid  to  the  tug  by  the  claimants ; 

That  the  master,  by  reason  of  the  agreement  between  him  and  the  owners,  should 
receiye  $500  more  than  otherwise  would  haye  been  his  share,  and  that  the 
award  be  apportioned  as  follows : 

To  the  Master  of  the  W.  S $2,800 

"    "Owners""    "    " 1,800 

"    "  Mate      "  "    "    " 800 

"    "  Seaman  who  went  with  Mm 200 

"    "  8    "         "   staid  on  the  W.  S.,  in  proportion  to 

their  wages.* 800 

BEiirEJBiCT,  J.  This  is  au  action  on  behalf  of  the  mas- 
ter and  owners  and  crew  of  the  bark  Wylie  Smith,  to  re- 
cover salvage  of  the  brig  Anna,  and  her  cargo. 

It  appears  that  on  the  night  of  the  9th  of  April,  1872, 
the  brig  Anna  came  into  collision  with  the  bark  Narra- 
gansett,  off  the  Woodlands,  in  a  thick  fog  and  blowing 
hard.  The  master  of  the  Anna,  who  was  her  owner,  says 
the  collision  was  a  violent  one,  and  shook  her  from  stem 
to  stem,  and  the  blow  was  so  violent,  that  she  leaked 
3,11  over  her  honse  and  deck.  On  the  supposition  that 
she  would  sink  forthwith,  all  hands  on  board  of  her  at 
once  abandoned  her  and  made  for  the  bark,  which  they 
reached  in  safety.  The  wind  had  been  blowing  hard  for 
about  three  hours  before  the  collision,  and  continued  to 
blow  during  the  night  with  a  heavy  sea  on.  About  four 
o'clock  A.  M.  the  wind  went  to  the  westward  and  moder- 
ated. The  fog  cleared  off  at  about  7  A.  M.,  when  the 
Anna  was  discovered  in  sight  of  the  Narragansett,  about 
eleven  miles  off.  The  evidence  fails  to  show  that  the 
owner  of  the  Anna  had  any  intention  or  desire  to  return 
to  his  vessel.    Ko  attempt  was  made  to  do  so.    About 

*  Tlus  decision  was  aflirmed  by  the  Circuit  Court  on  appeal. 
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the  same  hour  the  Wylie  Smith  discovered  the  Anna 
abandoned ;  and,  proceeding  to  her,  placed  on  board  of 
her  a  mate  and  a  man,  who  undertook  to  get  her  into 
New  York.  The  bulwarks  were  found  broken  on  the  star- 
board side  from  the  main  rigging  forward,  the  jib  boom 
broken  and  hanging  across  her  bow,  and  the  bowsprit 
split,  and  fourteen  inches  of  water  in  her.  She  was  not 
seriously  injured,  and  could  without  difficulty  sail  to 
New  York  if  properly  manned.  She  was  then  about  thir- 
ty miles  southeast  of  the  Highlands,  with  no  land  in 
sight  but  several  vessels  to  be  seen  a  long  distance  off  at 
sea.  The  mate  of  the  Wylie  Smith  got  sail  upon  the 
brig,  and  proceeded  towards  New  York,  with  the  wind 
southwest  but  hauling  to  the  westward,  the  Wylie  Smith 
herself  having  proceeded  on  her  voyage  to  New  York. 
About  10  A.  M.  a  pilot  boarded  the  Anna,  and  about  11 
A.  M.  a  tug,  cruising  for  business^  approached,  with  whom 
a  bargain  was  made  by  the  salvors  to  tow  them  to  New 
York  for  six  hundred  dollars. 

They  reached  the  dock  in  New  York  about  9  o'clock 
p.  M. 

The  value  of  the  brig  was  13,500,  the  freight  amounted 
to  about  $1,500,  and  the  cargo  is  valued  at  $25,589. 

It  is  necessary  only  to  allude  here  to  the  considera- 
tions which  govern  in  awarding  salvage.  The  amount 
is  to  be  determined  upon  the  consideration  of  all  the  cir- 
cumstances, having  reference  not  only  to  the  labor  and 
risk  on  the  part  of  the  salvors,  and  the  advantage  to  the 
owners  of  the  property  saved,  but  also  to  the  interests 
of  commerce.  In  cases  of  derelict,  one  reason  for  a  lib- 
eral award  is  stated  to  be  that  the  property  having  been, 
abandoned  as  lost,  it  does  not  lie  in  the  mouth  of  its 
owner  to  complain  of  the  reward  paid  to  strangers,  who 
return  his  property  to  him.  And  this  consideration  has 
been  adverted  to  as  having  equal  force  whether  the  ves- 
sel abandoned  is  in  a  sound  or  wrecked  condition.  The 
rule  of  the  Ordinance  was  applied  to  a  sound  vessel 
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abandoned  when  pursued  by  pirates,  and  subsequently 
found  derelict  (The  Saint  Jean  Baptiste,  2  Girovd  dk 
Clairan  Bep.  p.  375). 

Another  consideration  of  force  in  this  case  arises 
out  of  that  public  interest,  the  protection  of  which  lies 
at  the  foundation  of  the  law  of  salvage.  This  brig  was 
abandoned  in  near  proximity  to  the  entrance  of  a  great 
sea-port,  and  in  the  track  of  vessels  of  every  description 
inward  and  outward  bound.  Being  left  floating,  with 
some  sails  still  up,  and  with  no  one  on  board  to  set  her 
lights,  to  keep  her  on  her  course,  or  to  answer  or  give 
hails,  she  was  a  very  dangerous  thing.  The  presence  of 
such  an  object  in  this  locality  at  any  time,  if  known, 
would  justly  cause  alarm,  and  might  well  occasion  great 
loss  of  life  as  well  as  of  property.  For  the  taking  in 
charge  and  saving  of  a  wreck  so  situated,  the  reward 
should  be  such  as  to  insure  at  all  times  the  rendering 
of  any  amount  of  labor,  the  incurring  of  any  risk  and 
the  deviation  by  any  vessel  from  any  voyage  in  order  to 
supply  the  wreck  with  a  crew,  and  make  her  presence  safe. 

If,  in  this  case,  one  of  the  ocean  bound  steamers  had 
fallen  in  with  the  Anna,  and  turned  about  to  tow  her  to 
a  place  of  safety,  I  should  not  have  hesitated  to  award 
liberal  compensation  for  the  detention,  expense,  and  im- 
portance of  such  services,  without  much  reference  to  the 
amount  of  the  property  absorbed  thereby.  But  these 
claimants  were  so  fortunate  as  to  have  this  service 
(which  some  vessel  must  have  rendered,  if  their  property 
was  ever  to  be  restored)  performed  by  a  sailing  vessel 
which  was  not  required  to  deviate  from  her  course, 
or  to  lose  any  considerable  amount  of  time ;  and  which, 
while  she  parted  with  her  chief  mate  and  a  man,  thereby 
increasing  her  own  risk,  did  not  sustain  any  loss.  It  is 
therefore  possible  to  give  her  a  liberal  reward  without 
absorbing  the  half  or  one-third  part  even  of  the  property 
saved. 

But  it  has  been  contended  that  this  is  a  case  of  dere* 
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lict,  and  in  such  cases  one-third  is  always  to  be  given. 
The  law  is  otherwise  (Post  v.  Jones,  10  Howard^  161). 
Whether  therefore  this  be  a  case  of  strict  derelict  or  not 
is  of  no  importance ;  it  is  certainly  the  case  of  a  salvage 
of  a  vessel  abandoned  at  sea,  where  no  evidence  is  pro- 
duced of  an  intention  on  the  part  of  her  master  to  return 
to  her.  The  awards  which  are  made  in  the  cases  held 
strictly  derelict,  may  therefore  well  be  looked  to  as 
affording  some  guide  to  the  judgment  in  this  case. 

According  to  the  fixed  regulations  governing  mari- 
time Oourts,  in  many  parts  of  the  Continent,  salvage 
never  exceeds  one-third  of  the  value  saved,  with  the  ex- 
<5eption  that  it  may  be  increased  to  one-half,  when  the 
salvage  is  accomplished  with  unusual  exertions,  and  the 
value  of  the  property  is  small  {German  Mercantile  La/Wy 
748).  In  France  the  Oode  de  Commerce  is  silent  upon 
the  subject,  and  the  Ordinance  of  1681  still  governs  and 
furnishes  the  rule  there  applied,  according  to  which,  fol- 
lowing the  Soman  law,  one-third  is  awarded  whenever 
property  is  found  abandoned  in  open  sea,  or  has  been 
raised  from  its  bottom.  The  Bhodian  law  distinguished 
between  these  two  cases,  giving  one-fifth  when  the  prop- 
erty was  found  abandoned  but  fioatiug,  and  when  prop- 
erty was  raised  from  the  bottom  one-half  to  one-third, 
according  to  the  depth  of  the  water,  thus  recognizing 
that  in  cases  of  derelict,  as  well  as  others,  the  amount 
of  labor  expended  should  be  taken  into  account.  In 
modem  cases  the  amount  varies.  In  the  great  majority 
of  instances  the  award  approaches  nearly  to  one-third. 
In  a  late  case  of  a  derelict  saved  without  much  labor, 
time,  or  risk,  two-fifths  were  given  where  the  value  was 
small  (Georgiana,  1  Lowdl,  93). 

In  the  case  of  the  Viscega  {Shipping  Gazette,  April 
30th,  1859),  where  a  derelict,  valued  at  jBl,450,  was  con- 
ducted into  a  harbor  by  a  steamboat  and  a  lifeboat  with 
seven  men,  with  little  labor  or  loss  of  time  and  no  dan- 
ger, the  award  was  £500. 
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In  the  case  of  the  Majestas  {Shipping  Gazette^  March 
31st,  1858),  a  derelict,  found  five  or  six  miles  from  the 
harbor,  and  conducted  in  with  no  difficulty  by  a  tug  in 
one  day,  on  a  value  of  £16,000,  j£2,000,  or  one-eighth,  was 
given  to  the  salvors. 

In  the  light  of  these  rules,  and  in  view  of  the  consid- 
erations above  adverted  to,  I  consider  that  the  sum  of 
46,000  should  be  awarded  as  the  salvage  in  this  case. 

From  this  sum  must  be  deducted  $600,  the  amount  of 
the  tug's  bill  settled  by  the  claimants. 

The  next  question  in  the  case  arises  between  the 
owners  of  the  Wylie  Smith  and  her  master,  respecting 
the  apportionment  of  the  award  between  them,  in  view 
of  the  fact  that  the  master  was  not  sailing  on  monthly 
wages,  but  had  an  agreement  with  the  owners  to  make 
this  voyage  on  shares — ^he  to  navigate  the  vessel,  victual 
and  man  her,  and  pay  half  the  port  charges,  and  to  re- 
ceive half  the  earnings.  As  to  this  agreement,  it  is  to 
be  noted  that  the  master  was  not  made  owner  pro  hoc  vice. 
His  agreement  was  only  for  a  single  voyage,  for  which 
the  vessel  had  a  charter.  His  position  was  more  nearly 
that  of  a  master  receiving  a  definite  sum,  i.  6.,  half  the 
charter  money,  for  navigating  and  victualing  and  man- 
ning the  vessel  during  the  voyage,  than  of  an  owner.  It 
is  clear,  therefore,  that  the  owners  of  the  Wylie  Smith, 
whose  vessel  was  used  and  put  at  risk,  are  entitled  to 
share  in  the  salvage.  But  it  is  equally  clear  that  part  of 
the  ordinary  risk  of  the  owners  was,  by  the  agreement 
between  them  and  the  master,  shifted  to  the  master. 
In  case  of  disaster  arising  from  the  absence  of  the  mate 
and  seaman,  the  master  would  have  lost,  not  only  his 
services  for  the  voyage,  but  also  his  advances  for  the 
crew,  provisions,  and  port  charges.  Without  undertak- 
ing to  determine  the  exact  divisions  of  risk  which  arose 
from  this  agreement,  it  will  be  just,  because  of  it,  to 
^ve  master  $500  more  than  otherwise  would  have  been 
his  share. 
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The  owners  will,  therefore,  receive  $1,800;  the  mas- 
ter, 12,300;  the  mate,  who  navigated  the  Anna,  $800; 
the  seaman  who  went  with  him,  $200 ;  the  remaining 
$300  to  be  divided  among  the  three  other  men,  in  pro- 
portion to  their  wages. 

For  libellants,  Goodrich  <&  Wheder  and  W.  B.  Da/rUng. 
For  claimants,  Scudder  cfe  Carter. 


JULY,  18Y2. 

THE  UNITED   STATES  v.  STEEN   &  OWEEGIUS' 

FACTOEY,  &c. 

Forfeiture. — Distilling  Spirits. — Vinegar  Factory. 

Under  the  44th  section  of  the  internal  revenue  Act  of  Jaly  20,  1868  (15  U.  & 
Stat,  at  Large,  p.  142),  and  the  joint  resolution  of  the  same  date,  if  a  person, 
haying  a  wash  and  aho  a  still  on  his  premises,  capable  of  distilling,  does 
there  distill  fermented  liquors,  his  premises  not  being  an  authorized  distillery, 
all  the  personal  property  found  in  the  premises  is  forfeited,  notwithstanding 
that  the  product  of  the  establishment  be  not  distilled  spirits,  but  vinegar. 

Benedict,  J.  By  section  44  of  the  internal  revenue 
Act  of  July  20,  1868,  any  person  (described  by  sect.  69) 
who  produces  distilled  spirits,  or  who  brews  or  makes 
mash,  wort,  or  wash  fit  for  distillation  or  for  the  produc- 
tion of  spirits,  or  who,  by  any  process  of  vaporization, 
separates  alcoholic  spirits  from  any  fermented  sub- 
stance, or  who  makes  or  keeps  mash,  wort,  or  wash,  and 
has  in  his  possession  a  still,  not  having  paid  special  tax,  or 
given  bond,  forfeits  all  the  personal  property  found  in  the 
distillery.    The  joint  resolution  of  July^20,  1868,  has  no 
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effect  to  authorize  the  distillation,  by  any  person,  of 
fermented  liqaor,  except  in  an  authorized  distillery. 
And  as  the  uncontradicted  evidence  showed  that  the 
claimant  did  have  a  wash  and  also  a  still,  on  his  prem- 
ises, capable  of  distilling,  and  did  there  distill  fermented 
liquors,  the  same  not  being  an  authorized  distillery,  the 
property  proceeded  against  became  forfeited,  notwith- 
standing the  fact  that  the  product  of  his  establishment 
was  not  distilled  spirits,  but  only  vinegar. 

There  must,  therefore,  be  judgment  on  the  verdict. 


JULY,   1872. 

THE  BAEK  MIDAS. 

Collision  in  New  York  Harbor. — Vessel  at  Anchor. — Ice. — Foul 

Anchor. 

The  brig  N.,  while  lying  at  anchor  in  the  port  of  New  York,  was  ran  into  by  the 
bark  M.,  which  drifted  down  npon  her  with  the  tide  in  the  night.  The  defence 
set  up  by  the  bark  was,  that  she  was  forced  from  her  own  anchor  by  an  irre- 
aistible  field  of  ice  brought  down  on  her  by  the  tide.  As  to  the  presence  of  any 
such  field  of  ice,  there  was  a  conflict  of  evidence ;  bnt  the  evidence  showed  that 
the  port  anchor  of  the  bark  had  no  stock,  and  that  the  chain  of  the  starboard 
anchor  was  foaled  when  it  was  got  up  on  the  morning  after  the  collision. 

Meld,  That,  on  the  evidence,  the  bark  had  failed  to  show  that  the  drifting  was  an 
inevitable  accident. 

Benedict,  J.  This  is  an  action  to  recover  of  the 
bark  Midas  the  damages  caused  by  that  vessel  drifting 
afoul  of  the  brig  Napier,  at  night,  while  the  latter  lay  at 
anchor  in  this  harbor.  The  defence  is  that  the  Midas 
Tvas  carried  from  her  moorings  by  a  large  field  of  ice, 
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which  caused  her  to  drag  her  anchor.  The  presence  of 
any  such  field  of  ice,  as  is  sworn  to  by  the  claimant's  wit- 
nesses, or  of  any  ice  that  should  cause  a  vessel  to  break 
away,  is  wholly  denied  by  several  witnesses.  The  occur- 
rence, as  described  by  the  claimant's  witnesses,  appears 
to  my  mind  somewhat  improbable,  but,  of  course,  not 
impossible.  The  drifting  of  the  vessel  may,  however, 
be  accounted  for  by  the  fact  that  the  chain  of  the  bark 
had  become  wound  around  the  stock  and  fluke  of  her 
anchor,  so  as  to  render  it  unable  to  bite  the  ground  suffi- 
ciently to  hold  her,  when  the  tide  ran  ebb.  It  is  proved, 
and  not  disputed,  that  her  starboard  anchor  was  found  in 
this  condition  when  it  came  up  next  morning,  and  that 
this  would  account  for  Jier  dragging,  and  it  is  also  proved 
and  not  disputed  that  her  port  anchor  had  no  stock  at 
all,  and  was  not  therefore  an  anchor  calculated  to  hold 
when  dropped.  In  the  presence  of  such  proofs,  as  to  the 
condition  of  the  ground  tackle  of  the  bark,  and  of  the 
evidence  in  the  case  casting  doubt  upon  the  statement 
that  a  large  field  of  ice  caused  the  bark  to  drift,  I  must 
hold  that  the  bark  has  failed  to  show  that  the  accident 
was  caused  by  the  overwhelming  power  of  ice,  which 
could  not  be  successfully  resisted. 

There  will  accordingly  be  a  decree  for  the  libellant, 
with  an  order  of  reference  to  ascertain  the  amount. 

For  libellant,  J.  E.  Hill. 

For  claimant,  Beebe^  Dondhue  <&  Cooke. 
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OCTOBER,  1612. 

IN  THE  MATTER  OP  SIMEON  LELAND  AND 

OTHEES,  BANKRUPTS. 

NSGOTIABLK  InSTBUHENT. — WiTNKSS. 

A  bond  isened  by  an  individual,  under  seal,  with  coupons  attached  for  the  payment 
of  the  interest  semi-annually,  payable  to  bearer,  and  secured  by  a  mortgage  of 
real  estate  to  trustees,  is  a  negotiable  instrument,  and  not  a  specialty,  so  as  to 
be  subject,  in  the  hands  of  an  assignee,  to  equities  existing  against  the  assignor. 

L.  had  issued  a  series  of  such  bonds,  which,  after  his  bankruptcy,  were  found  in 
the  possession  of  a  certain  bank.  In  a  reference,  ordered  at  the  instance  of  the 
assignee,  a  witness  wall  under  examination,  to  whom  questions  were  put  relating 
to  the  original  consideration  of  the  bonds.  He  refused  to  answer,  and  an  appli- 
cation was  made  to  the  Ck)urt  to  compel  him  to  answer: 

Etld,  That,  as  the  bonds  in  question  were  negotiable,  and  the  bank  appeared  to  be 
a  bona  jUe  holder  for  value,  the  original  consideration  could  not  be  inquired 
into,  and  the  witness  need  not  answer. 

This  was  an  application  to  compel  a  witness  to  an- 
swer certain  questions  put  to  him  on  a  reference  ordered 
at  the  instance  of  the  assignee  in  bankruptcy.  It  ap- 
X>eared  that  Warren  Leland,  one  of  the  bankrupts,  had, 
before  the  bankruptcy,  issued  five  hundred  bonds  of 
$1,000  each,  with  coupons  attached,  secured  by  a  mort- 
gage of  real  estate. 

The  form  of  the  bonds  was  as  follows : 

**Onb  Thousakd  Dollars  Bond  of  Wakren  Leland^ 
Secured  by  real  estate  at  Saratoga  Springs,  Oounty  of 
Saratoga,  State  of  New  York,  known  as  the  Union 
Hotel  property,  consisting  of  the  Union  Hotel  and 
grounds  attached  thereto,  the  Leland  Opera  House, 
Union  Hotel  Stores,  Union  Hotel  Cottages,  Union  Ho- 
tel Water  Works,  Union  Hotel  Gas  Works,  Union  Hotel 
Stable,  and  all  the  furniture  and  personal  property  be- 
longing and  appertaining  thereto,  conveyed  for  that  pur- 
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pose  to  D.  Bandolph  Martin  and  Edward  fi.  Wesley,  by 
trust  mortgage  bearing  even  date  herewith,  this  bond 
being  one  of  a  series  of  five  hundred  of  like  tenor  and  date. 

"Know  all  men  by  these  presents,  that  I,  Warren 
Leland,  of  the  city,  county,  and  State  of  New  York,  am 
held  and  firmly  bound  unto  A.  T.  Stewart,  or  bearer,  for 
moneys  loaned  or  advanced  to  me,  in  the  sum  of  one 
thousand  dollars,  which  I  do  hereby  promise  and  agree 
to  pay  at  the  Ocean  National  Bank,  of  the  City  of  New 
York,  on  the  first  day  of  October,  one  thousand  eight 
hundred  and  eighty-five,  together  with  interest  thereon 
at  and  after  the  rate  of  seven  per  cent,  per  annum  from 
the  day  of  the  date  of  these  presents,  on  the  first  days  of 
April  and  October,  in  each  and  every  year  ensuing  the 
date  hereof,  imtil  the  said  principal  sum  shall  be  fully 
paid,  upon  the  presentation  of  the  annexed  warrants,  as 
they  severally  become  due,  at  the  Ocean  National  Bank 
of  the  city  of  New  York. 

**  The  payment  of  this,  with  four  hundred  and  ninety- 
nine  other  bonds  of  the  same  amount,  is  secured  by  a 
trust  mortgage  to  D.  Eandolph  Martin  and  Edward  B. 
Wesley,  of  certain  lands  and  real  estate  and  personal 
property  at  Saratoga  Springs,  in  the  county  of  Saratoga, 
and  State  of  New  York,  known  as  the  Union  Hotel 
property,  bearing  even  date  herewith. 

**In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  and  to  certify  to  the  number  of  said  bonds,  and 
that  they  are  possessed  of  the  same  trust  mortgage,  the 
said  D.  Randolph  Martin  and  Edward  B.  Wesley  have 
countersigned  this  bond,  this  first  day  of  October,  one 
thousand  eight  hundred  and  sixty-five. 

**  Wakren  Leland. 
*'  Sealed,  delivered,  and  counter-  [Seal.] 

signed  in  presence  of 

"John  K.  Hackett. 


..Oount«Mg»ed,i^;  «•«--•,. 
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The  coupons  attached  to  each  bond  were  forty  in  num- 
ber, and  were  in  the  following  form,  excepting  the  date : 

*' Warren  Leland  will  pay  to  the  bearer  hereof,  at  the 
Ocean  National  Bank  of  the  city  of  New  York,  thirty- 
five  dollars  on  the  first  day  of  October,  1885,  being  inter- 
est to  that  date  on  Union  Hotel  Bond,  No.  483. 

«'  $35.  "  Wabrb^  Lblaito." 

Oertain  of  these  bonds  being  found  in  the  hands  of 
thfe  Union  Square  National  Bank,  to  whom  they  had 
been  pledged,  the  assignee  took  proceedings  to  recover 
them.  A  reference  to  take  proofs  was  ordered.  On  that 
reference  a  witness  was  under  examination,  and  certain 
questions  were  put  to  him  touching  the  original  consid- 
eration of  the  bonds.  He  refused  to  answer,  and  an 
application  was  made  to  the  Oourt  to  compel  him  to 
answer. 

T.  M.  North,  for  the  assignee  in  bankruptcy. 

D.  McMaTuntj  for  the  bank. 

BiiATGHFOBD,  J.  I  think  that,  on  the  authority  of 
the  decisions  of  the  highest  Oourts  of  this  State  and  of 
the  United  States,  the  bonds  and  coupons  in  question 
are  negotiable  instruments,  although  issued  by  an  indi- 
vidual, under  his  seal,  and  not  by  a  corporation,  and  are 
not  specialties,  so  as  to  make  them  subject,  in  the  hands  of 
their  assignee,  to  equities  existing  against  their  assignor. 
Although  under  seal,  they  were  issued,  as  they  show  on 
their  face,  to  secure  the  payment  of  money  on  time,  and 
they  contain^  on  their  face,  expressions  showing  that 
they  are  expected  to  pass  from  one  person  to  another  by 
delivery.  Therefore,  the  attributes  of  commercial  paper 
attach  to  them.  Their  character  cannot  be  controlled 
or  varied  by  the  mere  fact  that  their  maker  put  a  seal 
after  his  name  (Brainerd  v.  New  York  and  Harlem  R.  B. 
Co.,  26  N.  Y.  496 ;  White  v.  Vermont  E.  B.  Co.,  21  Sow- 
wA,  575 ;  Mercer  Oo.  v.  Hacket,  1  TToSac^,  83). 
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Such  bonds  and  their  coupons  pass  by  delivery,  a 
purchaser  of  them,  in  good  faith,  is  unaffected  by  want 
of  title  in  their  vendor,  and  the  burden  of  proof,  on  a 
question  as  to  such  good  faith,  lies  on  the  party  who 
assails  the  possession  (Murray  v.  Lardner,  2  WaUace^ 
110). 

The  evidence  in  this  case  shows,  that  the  Union 
Square  National  Bank  became,  to  all  substantial  intents, 
the  purchaser  of  these  bonds  and  coupons,  in  good  faith, 
for  a  full  and  fair  consideration,  in  the  usual  course  of 
business,  and  without  notice  of  any  possible  defect  in 
the  title  of  their  assignor. 

These  views  proceed  on  the  assumption  that  the 
claim  of  the  bank  will  absorb  all  dividends  on  the  bonds 
and  coupons,  and  they  apply  only  to  the  interest  of  the 
bank  therein.  If  there  shall  be  a  surplus  beyond  paying 
the  claim  of  the  bank,  questions  as  to  the  title  and  posi- 
tion of  their  assignor  may  become  material. 

The  interrogatories  which  the  witness  declined  to  an- 
swer were  irrelevant. 


OCTOBER,  1872. 

THE  STEAMTUG  W.  E.  CHENEY. 

Tug-boat  and  Tow. — Dblat  in  Votaoe. — Stobm. — ^Burden  of 

Proof. 

On  the  6th  of  Norember,  1871,  a  tag-boat  took  in  tow  a  barge,  at  Elizabethport^ 
N.  J.,  to  tow  her  to  Brooklyn.  She  reached  Port  Johnson,  in  the  Eilli,  that 
day,  and  left  the  barge  there,  coming  on  to  New  York  herself  that  nightw  The 
next  morning  she  took  a  tow  back  to  Klizabethport,  and  there  took  in  tow 
other  boats,  which  she  brought  to  Port  Johnson^  and  there  picked  up  the  barge 
and  started  on  with  her.  In  towing  the  barge  across  New  York  bay,  the  latter 
was  sunk  in  consequence  of  a  storm.    The  tug-boat  alleged  that  she  left  the 
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bai^e  at  Port  Johnson  because  the  weather  was  snch  that  it  was  unsafe  to  tow 
her  through,  and  that  the  storm  by  which  she  was  sunk,  on  the  7th,  was  an  un- 
expected squall : 

MM,  That  the  tug  was  bound  to  have  towed  the  barge  from  EUzabethport  to 
Brooklyn,  without  leaving  her  at  Port  Johnson,  unless  there  was  good  reason 
for  doing  so; 

That,  if  it  were  shown  that  there  was  good  reason  for  having  left  the  barge  at 
Port  Johnson,  the  burden  of  proof  was  on  the  tug  to  show  that  there  was  no 
time,  before  she  did  take  the  barge  in  tow  again,  when  she  could  have  proceeded 
with  her  so  as  to  have  avoided  the  sudden  squall; 

That  she  had  not  shown  this,  and  was  liable  for  the  loss  of  the  barge  and  her 
cargo. 

Blatoheord,  J.  These  are  two  libels  filed  to  recover, 
the  first  one  the  value  of  the  barge  Ool.  J.  A.  Mulligan, 
and  the  second  one  the  value  of  a  cargo  of  coal  on  board 
of  her.  The  barge  and  her  cargo  were  sunk  and  lost, 
while  in  tow  of  the  steamtug  W.  B.  Cheney,  in  the  harbor 
of  New  York,  in  the  vicinity  of  Eobbins*  Reef  buoy,  on 
the  7th  of  November,  1871,  in  the  day  time.  The  answers 
admit  the  making  of  an  agreement,  on  the  6th  of  No* 
vember,  by  the  tug,  to  tow  the  barge,  then  having  the 
coal  on  board,  from  EUzabethport,  New  Jersey,  to  Brook- 
lyn. The  answer  in  the  first  case  alleges,  that  the  cargo 
of  the  barge,  201  tons,  was  more  than  her  usual  and  or- 
dinary cargo.  The  answer  in  the  second  case  alleges, 
that  such  quantity  was  more  than  the  barge  was  able  to 
carry.  The  barge  was  taken  in  tow  by  the  tug,  at  EUza- 
bethport, on  the  6th,  and  towed  as  far  as  Port  Johnson, 
in  the  Kills,  and  there  left  over  night,  the  tug  proceed- 
ing to  New  York,  and  remaining  there  that  night,  and 
going  the  next  morning  to  EUzabethport,  with  a  tow  of 
empty  boats,  and  thence  back  to  Port  Johnson,  with 
loaded  boats,  and  there,  on  the  morning  of  the  7th,  tak- 
ing in  tow  the  barge  and  seven  other  loaded  boats,  all 
abreast,  four  on  each  side  of  the  tug,  the  barge  being 
the  third  boat  from  the  tug,  on  the  starboard  side  of  the 
tug.  On  the  voyage  to  New  York,  the  wind  was  violent 
and  the  sea  high,  and  the  barge  took  in  water  over  her 
bows,  so  that  she  sank,  with  her  cargo. 
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The  libels  allege,  that  the  leaving  of  the  barge  at  Port 
Johnson,  on  the  6th,  was  contrary  to  the  duty  of  the 
tng ;  that,  when  the  tug  took  the  eight  boats  in  tow,  on 
the  7th,  at  Port  Johnson,  it  was  well  known  that  the 
wind,  which  was  from  the  northwest,  would  increase  in 
violence,  as  the  day  grew  older;  that  the  nine  vessels 
abreast  presented  a  broad  and  uncontrollable  front  to 
the  action  of  the  increasing  violence  of  the  wind  and 
the  roughness  of  the  waves,  while  a  smaller  front  would 
have  been  presented  if  the  tow  had  been  made  up  in 
tiers ;  that,  as  the  tow  proceeded,  the  wind  rapidly  in- 
creased, until  it  was  apparent  that  it  would  be  danger^ 
ous,  if  not  impossible,  to  cross  the  waters  of  the  bay 
with  safety  to  the  tow ;  that,  instead  of  stopping  in  a 
place  of  safety,  or  turning  back,  when  she  might,  the 
tug  kept  on,  with  the  tow,  the  wind  and  the  waves  con- 
stantly increasing ;  that  then  the  tug  carelessly,  negli- 
gently, and  unskilfully,  attempted  to  turn  around  with 
the  tow,  by  attempting  to  tow  towards  the  wind,  thus 
presenting  the  broadside  of  the  barge  to  the  full  action 
of  the  wind  and  the  force  and  roughness  of  the  waves, 
when  the  barge  filled  and  sank,  with  her  cargo ;  and  that 
the  loss  was  occasioned  solely  by  the  neglect  and  want  of 
care  and  skill  of  those  navigating  the  tug,  and,  among 
other  things,  in  not  remaining  by  the  barge,  and  taking 
a  proper  time  to  cross  the  bay,  in  taking  other  employ- 
ment, after  she  had  taken  the  barge  in  tow  and  assumed 
obligations  towards  her,  in  not  returning  to  the  barge  at 
an  early  hour,  while  the  weather  was  calm,  in  going  to 
Elizabethport  and  towing  other  loaded  boats,  and  thus 
losing  time  and  increasing  the  risk,  in  making  up  a  tow 
which  presented  nine  vessels  abreast,  in  not  making  up 
the  tow  in  tiers,  in  not  stopping  and  returning  when  she 
found  the  wind  increasing,  in  attempting  to  turn  towards 
the  wind,  instead  of  keeping  off  before  the  wind,  to  a 
place  of  safety,  and  in  taking  in  tow  so  large  and  im- 
proper a  number  of  loaded  vessels. 
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The  answers  allege,  that  the  tow  was  stopped  at  Port 
Johnson  on  the  6th,  on  account  of  a  severe  storm, 
which  rendered  it  improper  to  proceed ;  that  the  tow  of 
eight  boats  was  not  an  improper  one  for  the  tug  and 
was  properly  made  up ;  that,  when  the  boats  were  taken 
in  tow  at  Port  Johnson  on  the  7th,  the  weather  was 
fine ;  that,  when  the  tow  arrived  outside  of  Bobbins'  reef, 
a  sudden  and  unexpected  squall  from  a  northwesterly 
direction  struck  the  tow  and  continued  for  about  twen- 
ty-five minutes ;  that  it  was  impossible  to  stop  the  tow 
in  that  place  and  the  safest  way  was  to  proceed  on  their 
course ;  that,  by  the  squall,  and  by  the  perils  of  the  sea, 
or  by  reason  of  the  overloading  of  the  barge  and  her 
being  very  deep  in  the  water  and  old  and  decayed,  she 
was  unseaworthy  and  unable  to  resist  the  dangers  of 
the  sea ;  that  the  water  was  washed  upon  her  deck  and, 
because  her  hatches  were  open,  into  the  hold ;  that, 
thereupon,  the  master  of  the  tug,  seeing  the  danger  to 
the  barge  and  that  she  would  inevitably  sink,  put  his 
tug  and  tow  around  head  to  the  wind,  and  not  ofl:'  before 
the  wind,  and  endeavored  to  run  the  tow  back  into  the 
Kills  and  beach  the  barge,  but  the  boat,  before  she  could 
be  beached,  sank;  that  the  accident  occurred  by  the 
penis  of  the  s<^a,  and  wa^  inevitable,  or  else  through 
the  fault  of  the  persons  loading  and  managing  the  barge, 
in  that,  among  other  things,  she  was  too  deeply  laden, 
that  she  was  an  old  and  unseaworthy  boat,  that  her 
hatches  were  left  open,  and  that  she  was  insu£Biciently 
manned ;  that  the  persons  in  charge  of  the  tug  were  not 
guilty  of  any  negligence,  unskilfulness  or  mismanage- 
ment, in  the  time  and  manner  of  towing,  or  making  up 
the  tow,  or  otherwise ;  and  that  the  accident  was  occa- 
sioned by  the  perils  of  the  sea,  and  was  inevitable,  or 
else  by  the  negligence,  mismanagement  and  unskilful- 
ness of  the  agents  of  the  libellants  and  the  persons  man- 
aging the  barge. 

Under  the  contract  of  towage  admitted  by  the  an- 
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swers — one  from  Elizabethport  to  Brooklyn — the  tug  was 
bonnd  to  proceed  on  the  voyage  and  take  the  barge  to 
Brooklyn,  without  leaving  her  for  a  time  at  Port  John- 
son, unless  there  was  good  reason  for  doing  so.  The  tug 
claims  to  have  shown  good  reason  therefor,  because  of 
the  violence  of  the  wind  and  sea  on  the  afternoon  of  the 
6th.  Assuming  good  cause  to  have  been  shown  for  leav- 
ing the  barge  at  Port  Johnson  for  a  time,  the  disaster 
having  happened,  the  burden  of  proof  is  on  the  tug  to 
show  that  there  was  no  time  prior  to  the  time  when,  on 
the  7th,  she  resumed  the  trip  with  the  barge,  that  she 
could  have  taken  the  barge  in  tow  and  transported  her 
safely  to  Brooklyn  from  Port  Johnson,  and  thus  have 
avoided  the  alleged  sudden  squall  set  up  in  the  answers. 
The  tug  fails  to  show  this  and  does  not  allege  it  in  her 
answers.  She  does  not  aver  or  show  that  she  could  not 
have  transported  the  barge  safely  during  the  night  of 
the  6th,  or  that  there  was  any  such  violence  of  winds 
or  waves  during  that  night  as  would  have  i)revented  such 
safe  carriage.  On  the  contrary,  the  evidence  on  the 
part  of  the  libellants  establishes  that  the  wind  went 
down  with  the  sun  on  the  6th  and  that  the  night  was 
quiet.  On  this  ground  alone  condemnation  of  the  tug 
must  follow,  even  assuming  that  the  weather  was  fair 
when  the  vessels  left  Port  Johnson  on  the  7th,  and  that 
the  disaster  happened  as  the  result  of  a  sudden  squall. 

No  fault  on  the  part  of  the  barge  in  overloading,  or 
improper  loading,  or  in  manning  or  equipment,  is  shown. 
The  tug  took  her  in  tow  as  she  was,  with  a  full  oppor- 
tunity to  see  how  she  was  loaded,  manned  and  equipped. 

There  must  be  a  decree  for  the  libellant  in  each 
case,  with  costs,  and  a  reference  to  a  commissioner  to 
ascertain  the  damages. 

Beebe,  Donahue  ds  Cooke,  for  the  libellants. 
GoodHch  <&  Wheeler,  for  the  claimant. 
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THE  UNITED  STATES  v.  HAEVEY  BAENBS. 

FoBFBiTURX. — ^Impoet  Acts.— False  Papxb. — Entry  and  Invoicb. 

If  an  importer,  on  entering  goods  at  the  Custom  House,  takes  the  oath  that  the 
inyoice  of  the  goods,  "  contains  a  just  and  faithful  account  of  the  actual  cost " 
of  the  goods,  and  is  "  in  all  respects  true,*  when  the  cost  stated  in  the  invoice 
is  not  the  actual  cost^  the  oath  is  a  false  paper,  and  the  importer  knowingly 
makes  the  entry  by  means  of  a  false  paper,  and  the  goods  or  their  value  are 
forfeited. 

An  invoice  which  states  the  cost  of  the  goods  falsely,  is  a  false  invoice,  within  the 
meaning  of  the  Act  of  March  8d,  1868  (12  If.  S,  Stat,  at  Large,  788),  even  though 
the  cost  is  not  required  to  be  stated  in  the  invoice  because  the  goods  are  not 
subject  to  ad  valorem  duty. 

This  was  an  action  brought  against  the  defendant,  to 
recover  the  value  of  certain  sugars  imported  by  him,  on 
the  alleged  ground  that  he  had  made  the  entry  by  means 
of  false  papers,  and  thereby  had  forfeited  the  value  of 
the  goods  to  the  United  States.  On  a  trial  before  a  jury 
s,  verdict  was  found  in  favor  of  the  United  States.  The 
defendant  made  a  motion  for  a  new  trial. 

For  the  United  States,  William  Stanley. 

For  defendant,  Stephen  P.  Nash. 

Blatohfobb,  J.  The  oath  taken  by  the  defendant, 
on  making  the  entry,  was,  **that  the  invoice  which  I 
now  produce  contains  a  just  and  faithful  account  of  the 
actual  cost  of  the  said  goods,  wares  and  merchandise," 
and  that  such  invoice  is  **  in  all  respects  true."  Evidence 
was  given  on  the  trial,  to  show  that  the  invoice  did  not 
-contain  a  just  and  faithful  account  of  the  actual  cost  of 
the  sugars  embraced  in  it,  and  that  the  invoice  was 
4intrue  in  respect  to  the  cost  of  such  sugars,  and  gave 
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the  cost  at  less  than  it  really  was,  and  was,  therefore,  not 
in  all  respects  true.    The  jary,  under  the  charge  given,, 
conld  not  have  fonnd  a  verdict  for  the  United  States,, 
unless  they  were  satisfied,  from  the  evidence,  affirma* 
tively,  that  the  invoice  gave  the  cost  of  the  sugars  as  less 
than  it  really  was.    As  the  defendant,  in  the  oath,  stated 
that  the  invoice  contained  the  actual  cost  of  the  sugars, 
and  as  it  must  be  held,  on  the  finding  of  the  jury,  that 
the  cost  stated  in  the  invoice  was  less  than  the  actual 
cost,  it  follows  that,  when  the  defendant  swore  that  the 
cost  stated  was  the  actual  cost,  he  swore  to  what  he  did. 
not  know,  and  could  not  have  known,  to  be  true.    If  he 
did  not  know  it  to  be  true,  his  oath  was  false,  and  the 
paper  was  a  false  paper.    He  knowingly  made  the  entry^ 
by  means  of  a  false  paper.    The  statute  (Act  of  March 
3d,  1863,  §  1,  12  U.  8.  Utat.  at  Large,  738),  provides,  that 
no  goods  shall  be  admitted  to  entry,  unless  the  owner  or 
consignee,  or  the  agent  of  one  of  them,  at  the  time  of 
making  the  entry,  verifies  the  invoice,  by  his  oath  or 
affirmation  certifying  that  the  invoice  is  in  all  respects 
true.    The  oath  is  a  paper  required  on  making  the  entry. 
It  is  a  paper  by  means  of  which  the  entry  is  made.    It  is 
a  paper  other  than  the  invoice,  and  other  than  the  certifi- 
cate of  the  consul.    If  not  true,  the  oath  is  a  false  paper. 
If  the  oath  states  that  the  invoice  is  in  all  respects  true, 
when  the  invoice  is  not  in  all  respects  true,  the  oath  is  a 
false  paper.    If  the  oath  states  that  the  invoice  contains 
a  just  and  faithful  account  of  the  actual  cost  of  the  goods 
embraced  in  it,  when  such  cost  is,  in  fact,  stated  therein 
at  less  than  such  actual  cost,  the  oath  is  a  false  paper.  - 
If  the  owner  states,  in  the  oath,  that  the  invoice  is  in  all 
respects  true,  when,  in  fact,  the  invoice  states  the  cost  of 
the  goods  embraced  in  it  at  less  than  their  actual  cost, 
he  states  what  is  not  true,  and  what  he  does  not  know 
and  cannot  know  to  be  true,  and  makes  such  statement 
knowingly,  knowing  that  he  does  not  know  the  invoice 
to  be  in  all  respects  true,  and  knowing  that  he  does  not- 
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know  that  the  cost  stated  in  the  invoice  is  the  actual 
cost.  He,  therefore,  knowingly  makes  the  entry  by 
means  of  a  false  paper,  and  under  the  provision  of  the 
statute,  the  goods  or  their  value  are  forfeited. 

On  this  view,  if,  as  the  jury  must  have  found,  under 
the  charge  of  the  Court,  and  as  was  shown  by  the  evi- 
dence, the  cost  of  the  sugars  was  greater  than  the  cost 
stated  in  the  invoice,  the  defendant  could,  under  no  cir- 
cumstances, be  entitled  to  a  verdict.  Even  if  the  Court 
erred  in  the  portions  of  its  charge  to  the  jury  which  are 
excepted  to,  and  erred  in  refusing  to  charge  in  particu- 
lars requested  by  the  defendant,  the  defendant  was  not 
legally  harmed  or  prejudiced  by  any  such  error  (Barth  v. 
Clise,  Sheriff,  12  WaUace,  401). 

I  do  not  mean,  however,  to  concede  that  there  was 
any  such  error,  or  that  an  invoice  stating  the  cost  of 
the  goods  embraced  in  it  at  less  than  their  actual  cost  is 
not  **  a  false  invoice  "  within  the  meaning  of  the  Act  of 
1863,  even  though  the  cost  was  not  required  to  be  stated 
in  the  invoice  because  the  goods  were  not  subject  to  ad 
valorem  duty. 

I  see  no  error  in  the  remark  of  the  Court  to  the  jury, 
that  the  course  of  the  Government  in  not  seizing  the 
sugars  after  they  had  passed  into  the  hands  of  lima  fide 
purchasers,  and  in  resorting  to  a  suit  to  recover  their 
value,  was  proper  and  just  action,  under  the  law  and  the 
circumstances  of  this  case. 

Nor  do  I  see  any  error  in  the  charge  of  the  Court,  to 
the  effect  that,  in  view  of  the  state  of  the  evidence,  as 
given  by  the  Government,  in  regard  to  the  quality  and 
value,  and  what  must  have  been  the  cost,  of  the  sugars 
in  Demerara  at  the  date  of  the  invoice,  it  was  incumbent 
on  the  defendant  to  produce  evidence  from  Demerara  as 
to  such  cost,  and  that  the  fact  that  he  did  not  produce 
such  evidence  was  in  itself  negative  evidence,  as  strong 
as  affirmative  evidence  on  the  part  of  the  Government, 
that  the  cost  was  below  the  invoice. 
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The  observations  made  by  the  Court  as  to  the  power 
of  the  Secretary  of  the  Treasury  to  remit  forfeitures, 
appear,  by  the  bill  of  exceptions,  to  have  been  made,  as 
stated  at  the  time  by  the  Gourt,  in  view  of  remarks  that 
had  been  made  by  the  counsel  for  the  defendant  It 
must  be  assumed,  from  the  record,  that  those  remarks 
were  made  in  the  hearing  or  the  jury,  and  that  they 
were  such  as  to  justify  the  observations  of  the  Gourt.  If 
it  were  not  so,  the  record  should  show  it. 

In  the  view  first  above  stated,  as  to  the  effect  of  the 
oath  of  the  defendant  as  to  the  absolute  truth  of  the  in- 
voice, all  consideration  of  the  question  as  to  knowledge 
by  the  defendant,  at  the  time  he  made  the  entry,  that 
the  invoice  was  false  in  respect  to  prices,  and  that  the 
cost  of  the  sugars  was  greater  than  that  stated  in  the 
invoice,  was  and  is  unimportant.  It  was  sufficient  that 
he  swore  that  the  invoice  was  true,  when  it  was  not  true, 
and  he  did  not  know,  and  could  not  have  known,  that  it 
was  true.  The  statute  makes  such  absolute  affirmative 
oath  of  verity,  to  be  made  by  the  owner  or  the  consignee, 
or  the  agent  of  one  of  them,  a  condition  precedent  to 
the  admission  of  the  goods  to  entry,  and  whoever  makes 
such  oath  must  be  held  to  it,  and  if  he  swears  that  the 
invoice  is  true,  when  it  is  not  true,  he  must  abide  the 
consequences.  The  fifth  count  of  the  declaration  is 
founded  on  the  oath,  and  avers,  that  the  defendant,  as 
owner,  consignee,  or  agent  of  the  goods,  made  an  entry 
of  them  by  means  of  a  false  and  fraud^ilent  practice  or 
appliance,  in  that  he  swore,  in  the  oath  which  he  made, 
that  the  invoice  presented  contained  a  just  and  faithful 
account  of  the  actual  cost  of  the  goods,  whereas,  in  fact, 
the  invoice  did  not  contain  a  just  and  faithful  account 
of  the  actual  cost  of  the  goods,  but,  on  the  con- 
trary, contained  a  false  account  thereof,  and  that  such 
oath  was  made  with  the  intent  on  the  part  of  the  defend- 
ant to  defraud  the  Government  of  some  part  of  the 
duties  justly  and  legally  due  on  the  goods.    This  count 
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is  fiufficient  to  sustain  the  verdict,  on  the  facts.  The  al- 
legation that  the  false  oath  was  made  by  the  defendant 
with  intent  to  defraud  the  Government,  is  equivalent  to 
the  allegation  that  the  defendant  '^ knowingly"  made 
the  entry  by  means  of  a  false  oath,  as  a  false  and  fraud- 
ulent practice.  Such  intent,  in  regard  to  the  false  oath, 
necessarily  imports  that  there  was  knowledge  that  the 
oath  was  false. 

There  are,  in  the  record,  two  exceptions  to  the  admis- 
sion of  evidence,  but  neither  of  them  was  urged  on  the 
motion  for  a  new  trial,  and  I  perceive  no  error  in  admit- 
ting the  evidence  excepted  to. 

The  views  above  stated  cover  all  the  exceptions  urged 
on  the  motion  for  a  new  trial.  If  any  legally  prejudicial 
error  was  committed  by  the  Court  at  the  trial,  it  was  one 
of  which  the  Government  had  a  right  to  complain,  as 
the  facts  warranted  a  charge  such  as  is  hereinbefore  in- 
dicated, and  which  would  have  been  one  on  which  the 
defendant  never  could  properly  have  been  entitled  to 
a  verdict,  and  on  which  no  other  verdict  could  prop- 
erly have  been  given  than  one  in  favor  of  the  United 
States. 

The  motion  for  a  new  trial  is  denied. 


OCTOBER.  1872. 

IN  THE  MATTBE  OP  W.  FLEMING  SMITH,   A 

BANKRUPT. 

Striking  out  Proof  or  Claim. — Unliquidated  Damages. 

A  didm  by  a  broker,  who  had  made  contracts  as  the  a^ent  of  the  banlnrnpt,  bnt 
in  hia  own  name,  for  the  purchase  of  goods,  which  contracts  the  bankrupt  re- 
fiiaed  to  carry  out,  whereupon  the  broker  settled  them  at  a  loss,  to  recover 
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against  the  baakropt  the  amount  of  each  loasea  and  of  his  brokerage,  is  a  olahn 
for  miliquidated  damages,  and  the  proof  of  it,  as  a  claim  against  the  bankmptfs 
estate,  is  to  be  disallowed. 

Thb  register,  in  this  matter,  certified  to  the  Ooort, 
that  the  assignee  had  requested  him  to  re-examine  and 
to  disallow  a  claim  of  one  Jones,  the  proof  of  which  had 
been  filed  with  the  register,  on  the  ground  that  it  was  a 
claim  for  unliqnidated  damages,  and  that,  in  obedience 
to  his  order,  the  parties  had  appeared  before  him  in  the 
matter,  and  that  the  proof  of  claim  stated  a  claim  of 
$3,246  28,  for  and  on  accoanf  of  moneys  paid  by  Jones 
to  varioas  persons,  and  for  interest  and  services,  as  set 
out  in  an  account  attached ;  that  Jones,  as  broker,  pur- 
chased the  goods  mentioned  in  the  account,  at  Cincin- 
nati, by  the  direction  and  for  the  account  of  the  bank- 
rupt, to  be  delivered  to  him,  at  Cincinnati,  at  the  times 
therein  mentioned ;  that  the  bankrupt  failed  to  accept 
or  receive  the  goods  pursuant  to  the  contracts  of  pur- 
chase made  by  Jones  for  him,  by  reason  whereof  the 
losses  mentioned  in  the  account  occurred ;  that  Jones 
thereupon  settled  and  closed  said  several  contracts  of 
purchase,  and  disposed  of  the  subject-matter  thereof, 
and  paid  and  suffered  said  several  items  of  loss  men- 
tioned in  the  account,  for  and  on  account  of  the  bank- 
rupt, amounting  to  said  sum  of  $3,246  28.  The  register 
certified  that  the  only  question  was  whether  this  was  a 
claim  for  unliquidated  damages,  and  that,  if  it  was,  it 
should  be  expunged. 

Blatohford,  J.    The  claim,  as  proved,  must  be  dis- 
allowed and  expunged. 
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THE  PBOPBLLEE  ELBOTRA. 

CoLLiBiOK  IN  Hell  Gate. — Steamer  and  Schooneb. — Sudden  An- 
choring IN  Channel. 

A  propeller,  bound  to  New  York,  was  coming  through  Hell  Gate,  with  an  ebb  tide, 
in  the  day  time.  A  schooner  which  was  going  through  ahead  of  her  came  to 
anchor  off  Halletfa  Point,  ayd  was  strnck  by  the  propeller  and  sank.  The 
schooner  alleged  that  the  wind  had  died  away,  and  that,  finding  she  was  in 
danger  of  driftiog  on  HalletVs  Point,  she  came  to  anchor,  and  bad  been  at 
anchor  sereral  minntes  before  the  propeller  came  in  sight,  and  that  the  pro- 
peller could  haye  ayoided  her  by  going  on  either  side.  The  propeller  claimed, 
that  the  schooner  was  slowly  crossing  the  channel  towards  Ward's  Island,  when 
the  propeller  came  to  Kegpro  Point,  and  that  she  there  took  her  course  to  go 
under  the  schooner's  stem,  and  between  her  and  Hallett's  Point,  and  that,  when 
she  was  within  fiye  or  six  hondred  feet  of  the  schooner,  the  latter  suddenly 
came  to  anchor  in  midchannel,  right  ahead  of  the  propeller,  and  when  it  was 
too  late  for  the  propeller  to  avoid  her : 

H^d,  That  the  weight  of  the  evidence  sustained  the  defence  of  the  propeller ; 

That,  even  if  the  schooner  was  in  peril  of  going  on  the  rocks,  by  reason  of  the 
dying  away  of  the  wind,  which  led  her  to  anchor  when  she  did,  she  voluntarily 
threw  upon  herself  the  greater  danger  of  anchoring  in  a  narrow  and  dangerous 
tide-way,  in  the  course  of  the  propeller  coming  with  the  tide ; 

That  the  anchoring  of  the  schooner  took  place  at  a  time  and  in  a  position  when 
and  where  the  propeller,  discovering  the  fact  as  soon  as  she  ought  to  have  dis- 
covered it,  could  not  avoid  the  schooner,  and  that  the  propeller  was  not  liable 
for  the  damages. 

BiiATOEiFOBD,  J.  This  libel  is  brought  by  the  owners 
of  the  schooner  Lucy  0.  Hall,  to  recover  for  the  damages 
sustained  by  them  in  consequence  of  injuries  to  the 
schooner,  through  a  collision  which  took  place  between 
her  and  the  steam  propeller  Electra,  on  the  15th  of 
March,  1871,  at  about  half  past  seven  o'clock,  A.  M.,  the 
schooner  being  at  the  time  at  anchor  in  Hell  Gate,  be- 
tween Hallett's  Point  and  Negro  Point,  and  the  propeller 
being  on  a  trip  from  Providence  to  New  York,  and  the 
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tide  being  a  strong  ebb  and  with  the  course  of  the  pro- 
peller. 

The  libel  alleges,  that  the  schooner   was   passing: 
through  Hell  Gate,  on  her  way  to  New  York  from  the 
Sound,  with  a  moderate  breeze  from  the  eastward ;  that^ 
when  she  reached  a  point  in  the  channel  opposite  Negro- 
Point  bluff  on  Ward's  Island,  the  breeze  fell  off,  leaving: 
her  at  that  point  in  nearly  a  dead  calm,  and  she  drifted 
with  the  ebb  tide  towards  Pot  Eock  eddy,  when,  finding^ 
it  impossible  to  keep  in  the  channel  way,  by  reason  of 
there  being  at  that  time  no  wind  and  a  swift  current  set- 
ting on  to  Hallett's  Point,  and  getting  dangerously  near 
to  Hallett's  Point,  and  being  too  near  to  clear  it,  and  be- 
ing entirely  at  the  mercy  of  the  tide  and  current  by 
reason  of  the  falling  off  of  the  wind,  and  having  swung 
around  about  head  to  the  northward,  she  let  go  her  an- 
chor, to  avoid  going  upon  the  rocks,  and  paid  out  about 
fifteen  fathoms  of  chain  ;  that  ,the  anchor  took  at  once, 
and  brought  her  up  head  to  the  tide  and  clear  of  the 
rocks,  and  about  150  feet  to  the  eastward  of  Hallett's 
Point,  in  a  proper  and  safe  place,  under  the  circumstances, 
to  anchor,  being  about  1,000  feet  from  the  easterly  shore 
of  Hell  Gate,  or  Holmes'  rock,  or  the  Hog's  back ;  that, 
on  the  schooner's  coming  to  anchor,  the  propeller  was 
just  passing  Negro  Point  bluff,  on  her  way  from  the  east- 
ward, being  about  one-third  of  a  mile  distant  from  the 
schooner ;  that  the  propeller,  by  gross  carelessness  and. 
negligence  on  the  part  of  those  in  charge  of  her,  instead 
of  passing  to  the  northward  of  the  schooner,  in  the  reg- 
ular and  usual  course  of  vessels  passing  through  Hell 
Gate,  came  directly  down  upon  the  schooner,  as  she  lay 
at  anchor,  and  attempted  to  pass  in  the  narrow  space  be- 
tween the  schooner  and  Hallett's  Point  reef;  that,  as 
soon  as  it  was  evident  that  she  intended  to  go  southward 
of  the  schooner  instead  of  northward,  the  master  of  the 
schooner  attempted  to  avoid  being  run  down,  by  putting 
his  helm  hard  a-starboard,  so  as  to  give  the  schooner  a 
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sheer  to  port ;  that  the  starboard  bow  of  the  propeller 
struck  the  bowsprit  of  the  schooner,  and  broke  it  off,  and 
carried  away  her  foremast  and  rigging,  and  did  other 
damage,  and  parted  the  schooner's  cable,  and  the  pro- 
peller sailed  on,  leaving  the  schooner  to  drift ;  and  that 
the  collision  was  caused  wholly  by  negligence  on  the 
part  of  the  propeller. 

The  answer  sets  up,  that  the  wind  was  about  east 
southeast ;  that  the  schooner  was  goin^  through  Hell 
Gate  ahead  of  the  propeller,  and,  after  having  passed 
Negro  Point,  tacked  to  the  northward,  and  was  standing 
across  the  river  towards  Ward's  Island,  in  such  a  direc- 
tion, and  with  such  speed,  as  made  it  proper  for  the 
propeller  to  pass  under  her  stern ;  that,  accordingly, 
thei  course  of  the  propeller  was  so  shaped  as  to  pass 
under  the  stern  of  the  schooner,  and  she  would  have 
passed  the  schooner,  had  not  the  schooner,  when  in 
the  true  tide,  and  without  any  cause  or  excuse,  cast  her 
anchor  overboard,  and  swung  around  to  her  anchor  right 
in  the  channel,  and  in  the  way  where  the  propeller  must 
be  swept  against  her  by  the  tide ;  that,  as  soon  as  the 
fact  that  the  schooner  had  dropped  her  anchor  could  be 
discovered  from  the  propeller,  it  was  discovered,  and  im- 
mediately her  helm  was  put  hard  a-starboard,  to  en- 
deavor to  swing  her  away  from  the  schooner,  but  it 
could  not  be  done  and  the  side  of  the  propeller  was  car- 
ried by  the  tide  against  the  bows  of  the  schooner ;  that 
the  propeller  was  only  about  300  or  400  feet  from  the 
schooner  when  the  latter  came  to  anchor,  and  was  then 
heading  to  the  southward  of  her,  so  as  to  pass  between 
her  and  Hallett's  Point,  and  it  was  not  possible  to  pass 
on  the  north  side  of  the  schooner,  and  the  propeller's 
only  course  was  to  keep  on  in  the  course  she  had  taken, 
which  was  a  regular  and  usual  course  of  vessels  in  pass- 
ing through  Hell  Qate ;  that  the  collision  was  caused  by 
no  negligence  on  the  part  of  the  propeller,  and  the  acci- 
dent was,  so  far  as  she  was  concerned,  inevitable ;  and 
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that  the  schooner  was  in  fault  in  coming  to  anchor  as 
she  did  in  midchannel,  and  is  solely  responsible  for  the 
collision. 

The  schooner  had  three  persons  on  her  at  the  time  of 
the  collision.  They  were  her  master,  a  mate,  and  a  man 
who  acted  as  hand  and  steward.  All  three  of  them  have 
been  examined  as  witnesses  for  the  libellants,  and  they 
are  the  only  witnesses  for  the  libellants  who  saw  the  collis- 
ion, except  a  pdirson  named  Buskin,  who  says  he  was  at 
the  time  on  another  schooner  bound  from  the  eastward. 
On  the  part  of  the  propeller  six  persons  who  saw  the  col- 
lision have  been  examined  as  witnesses.  They  are  Mott, 
her  master,  Beynolds,  her  bow  watchman,  Shirley,  her 
pilot.  Griffin,  her  second  pilot,  Howell,  wheelsman,  and 
Kelly,  a  passenger.  Mott,  Shirley,  Griffin  and  Howell 
were  in  the  pilot  house,  attending  to  their  duties,  from 
the  time  the  schooner  came  into  view  from  the  propeller, 
and  Beynolds  was  on  the  bow. 

The  contested  point  in  the  suit  is,  as  to  whether  the 
anchoring  of  the  schooner  was  or  ought  to  have  been 
observed  from  on  board  of  the  propeller,  soon  enough 
for  her  to  have  been  able  to  avoid  the  collision. 
On  the  part  of  the  schooner,  it  is  contended,  that 
she  was  at  anchor  in  a  position  visible  to  the  propeller, 
for  a  sufficient  length  of  time  prior  to  the  collision  for 
the  propeller  to  have  taken  a  course  to  the  northward  of 
her,  free  and  clear.  On  the  part  of  the  propeller,  it  is 
contended,  that,  as  the  propeller  came  around  Negro 
Point  blufT,  the  schooner  was  seen  ahead,  in  motion, 
heading  over  towards  the  Ward's  Island  side,  on  the  star- 
board hand,  below  Negro  Point,  and  about  in  a  range 
between  the  propeller  and  Hallett's  Point ;  that  the  pro- 
peller went  on  to  Negro  Point,  and  when  off  that,  and  in 
the  usual  place  for  determining  what  course  to  take  and 
what  channel  to  go  through,  whether  the  one  between 
Flood  Bock  and  Hallett's  Point,  or  the  main  ship  chan- 
nel around  by  Manhattan  Island,  and  when  a  gap  was 
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opening  between  the  stern  of  the  schooner  and  Hallett's 
Point,  as  the  schooner  moved  onward,  heading  towards 
the  Ward's  Island  side,  the  pilot  of  the  propeller  deter- 
mined to  take  that  course  which  was  the  safer  and  more 
usual  one  for  a  steamer  as  large  as  the  Electra,  when 
coming  from  the  eastward,  on  an  ebb  tide,  namely,  to  go 
through  the  channel  between  Flood  Bock  and  Hallett's 
Point;  that,  accordingly,  when  the  propeller  was  oflf 
Negro  Point,  her  helm  was  changed,  by  porting,  some  six 
points,  and  she  headed  for  Hallett's  Point,  having  the 
schooner  a  point  and  a  half  on  her  starboard  bow,  after 
having  got  headed  for  Hallett's  Point ;  that  the  schooner 
then  suddenly,  when  the  propeller  was  only  600  or  700 
feet  off  from  her,  let  go  her  anchor  and  swung  to  the 
tide ;  that  the  propeller  was  then  so  near  to  her  that  it 
was  impossible  for  the  propeller,  by  porting,  to  pass  to 
the  northward  of  her,  or,  by  starboarding,  to  clear  her  to 
the  southward ;  that  the  propeller  could  not,  in  the  rapid 
tide  and  dangerous  navigation  of  Hell  Gate,  and  in  the 
sudden  emergency  thrown  upon  her  by  the  anchoring  of 
the  schooner,  and  in  her  close  proximity  to  the  schooner 
when  the  latter  so  anchored,  effect  any  useful  result  by 
slowing,  stopping  or  backing ;  that,  the  moment  it  was 
seen,  from  the  propeller,  that  the  schooner  was  anchor- 
ing, the  wheel  of  the  propeller  was  hove  to  starboard,, 
and  an  effort  made  to  sheer  her  head  to  port  and  clear 
the  schooner  to  the  southward,  which  was  ineffectual ; 
and  that  the  collision  was,  so  far  as  the  propeller  waa 
concerned,  inevitable. 

I  think  this  defence  is  established.  The  weight  of 
the  evidence  sustains  it.  Without  regard  to  the  ques- 
tion whether  there  was  any  wind,  or  more  or  less  wind, 
at  the  time  the  schooner  anchored,  or  the  question 
whether  the  falling  off  in  the  wind,  or  the  absence  of 
wind,  brought  her  into  peril,  or  induced  a  reasonable 
apprehension  of  peril,  which  caused  her  to  anchor,  or  the 
question  whether  she  was,  in  fact,  in  danger  of  drifting 
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on  shore,  so  as  to  make  it  proper  for  her  to  anchor  where 
she  did,  the  weight  of  the  evidence  is,  that,  to  those  on 
the  propeller,  faithfully  observant  of  their  duties,  the 
schooner  seemed  to  be  going  with  the  tide,  and  to  be 
afloat,  making  more  or  less  headway  through  Hell  Gate, 
ahead  of  the  propeller,  and  to  be  in  such  a  position  as  to 
justify  them  in  assuming  that  she  would  continue  to 
move  on  with  the  tide ;  that,  if  she  had  done  so  and  not 
come  to  anchor  as  and  where  she  did,  there  would  have 
been  abundant  room  for  the  propeller  to  go  between  her 
and  Hallett's  Point;  that  the  propeller,  at  the  usual 
place  for  selecting  her  course,  selected  it,  and  made  a 
proper  selection,  in  view  of  the  appearance  then  pre- 
sented to  her  by  the  schooner ;  and  that,  after  the  pro- 
peller had  got  on  her  course  heading  for  Hallett's  Point, 
and  at  a  time  when  it  was  too  late,  and  the  vessels  were 
too  near  to  each  other  for  the  propeller  to  go  to  the 
northward,  or  to  go  any  further  to  the  southward,  or  to 
effect  any  useful  object  by  slowing,  stopping  or  backing, 
the  schooner  suddenly  cast  anchor  directly  in  the  path 
of  the  propeller,  and  brought  upon  herself  the  conse- 
quences which  ensued.  It  may  have  been  that  the 
schooner  was  in  peril,  and  was  right  in  anchoring  where 
she  did,  but  she  must  abide  the  consequences  of  anchor- 
ing there  when  she  did.  Intent  on  avoiding  what  she 
conceived  to  be  danger  of  going  on  shore,  she  volunta- 
rily threw  herself  into  the  greater  danger  of  suddenly 
anchoring  in  the  dangerous  and  narrow  tide-way  of  Hell 
Gate,  in  front  of  and  directly  in  the  course  of  a  large 
steamer  coming  with  the  tide.  If  the  schooner,  when 
she  determined  to  anchor,  saw  the  propeller  approach- 
ing, she  took  the  risk  of  the  unusual  circumstance  of  a 
vessel's  anchoring  in  that  spot  being  discovered  by  the 
propeller  soon  enough  for  the  propeller  to  avoid  her. 
If  the  schooner,  when  she  determined  to  anchor,  did  not 
see  the  propeller  approaching,  it  makes  no  difference. 
The  only  question  is,  whether  the  anchoring  of  the 
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schooner  took  place  at  a  time  and  in  a  position  when 
and  where  the  propeller,  discovering  the  tact  as  soon  as 
she  ought  to  have  discovered  it,  could  not  avoid  the  col- 
lision. This  point  I  must,  on  the  evidence,  resolve  in 
favor  of  the  propeller  and  against  the  schooner. 
The  libel  is  dismissed,  with  costs. 

i>.  A.  Hawkins^  for  the  libellants. 
B.  D.  Benedict^  for  the  claimants. 
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Bill  op  Lading. — Salb  of  Cargo. — General  Average. 

The  master  of  a  reasel,  wbich  had  been  driven  ashore  by  a  peril  of  the  sea,  and 

got  off,  bein^  nnable  to  raise  money  to  pay  the  salvage  claims,  sold  a  portion  of 

the  cargo  fur  that  purpose : 
Held^  That  the  vessel  was  not  liable  for  non-delivery  of  snch  cargo,  undej?  the  bill 

of  lading ; 
But  that,  as  the  owners  of  the  vessel  offered  to  pay  the  amount  of  their  contriba- 

tion  in  general  average,  the  holders  of  the  bill  of  lading  might  recover  such 

amount  in  this  action,  on  the  bill  of  lading. 

This  was  an  action  by  the  consignees  of  a  quantity 
of  satin  wood  and  mahogany,  to  recover  for  the  fail- 
ure of  the  brig  to  deliver  part  of  it,  in  accordance 
with  the  bill  of  lading  which  she  had  given  therefor. 
The  owners  of  the  brig  set  up,  that,  after  the  cargo 
was  received  on  board,  the  brig  was  driven  ashore  by  a 
peril  of  the  sea,  and  was  got  off  again,  but,  in  doing  so, 
part  of  the  cargo  in  question  was  lost,  and  the  vessel 
and  cargo  became  liable  for  salvage,  which  the  master 
was  unable  to  pay,  and,  being  unable  to  raise  it  on  bot- 
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tomry,  he  was  compelled  to  sell  the  rest  of  the  cargo  in 
question,  and  that  the  vessel  was,  therefore,  not  liable 
for  the  non-delivery  of  the  cargo ;  and  they  oflfered  to 
pay  to  the  libellants  their  contribution  in  general  aver- 
age. 

T.  ScuddeTy  for  the  libellants. 

W.  W.  Ooodrichy  for  the  claimants. 

Blatghfobd,  J.  The  evidence  satisfactorily  shows,, 
that  the  vessel  was  driven  ashore  by  a  peril  of  the  sea, 
within  the  exception  in  the  bill  of  lading,  and  that,  ia 
taking  the  measures  he  did  to  save  vessel  and  cargo,  in- 
clnding  the  throwing  overboard  of  such  cargo  as  waa 
lost  thereby,  and  in  selling  what  was  saved  from  the 
cargo,  the  master  acted  in  good  faith,  and  under  a  suffi- 
cient necessity,  for  the  best  interests  of  all  concerned, 
and  with  reasonable  discretion.  The  libellants  must, 
therefore,  fail  in  their  claim  on  the  bill  of  lading,  but 
they  are  entitled  to  avail  themselves  of  the  offer  in  the 
answer,  made  by  the  claimants,  to  pay  their  contributiou 
in  general  average. 
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Contracting. — Proof  of  Debt. 

On  the  petition  of  a  creditor,  Bhowing^  that  he  and  the  assignee  objected  to  the 
claim  of  B.,  another  creditor,  an  order  was  made  referring  it  to  a  referee  to  ex- 
amine into  the  facts.  Before  any  evidence  was  taken  before  the  referee,  the 
assignee  appeared  before  the  referee  and  objected  to  the  proceedings,  on  the 
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ground  that,  since  the  assignee  was  elected,  B.  had  made  proof  of  his  claim 
in  form  satisfactory  to  the  register,  and  that  the  proof  had  been  delivered  to 
the  assignee,  and  registered  by  him,  and  that,  since  the  election  of  the  assignee, 
the  petitioning  creditor  had  not  renewed  his  objection,  and  the  assignee  liad 
never  objected  to  the  claim.  B.,  however,  insisted  upon  proceeding  with  the 
reference : 
Bdd,  That  the  reference  should  not  have  been  proceeded  with,  and  that  the  order 
of  reference  should  be  vacated,  leaving  the  parties  to  pay  their  own  costs  and 
expenses. 

Blatchford,  J,  However  proper  the  order  of  refer- 
ence of  the  10th  of  February,  1872,  may  have  been,  on 
the  assumption,  that,  prima  fouAe^  from  the  fact's  set  forth 
in  the  petition  on  which  it  was  made,  the  petitioning 
creditor  and  the  assignee  objected  to  the  claim  of  Brew^ 
jRter,  yet,  when,  before  any  testimony  had  been  taken 
under  the  order  of  reference,  the  assignee  appeared 
before  the  referee  and  objected  to  all  proceedings  under 
the  order,  on  the  ground  that,  since  the  assignee  was 
elected,  Brewster  had  made  proof  of  his  claim  in  form 
satisfactory  to  the  register,  who  had  received  the  same, 
and  that  the  proof  had  been  delivered  to  the  assignee, 
and  duly  registered  by  him,  and  that,  since  the  assignee 
was  elected,  the  petitioning  creditor  had  not  renewed 
his  objection  to  the  proof  of  such  claim,  and  no  other 
creditor  had  made  any  objection  to  it,  and  that  the  as- 
signee had  never  made  any  objection  thereto,  the  refer- 
ence should  not  have  been  proceeded  with  on  the  part 
of  Brewster.  There  was  no  occasion  for  proceeding 
ivith  it.  The  expense  of  proceeding  with  it  was  need- 
lessly incurred.  Nothing  done  in  the  course  of  it,  after 
that,  could  bind  the  assignee.  He  did  not  afterwards 
appear  on  the  reference,  or  produce  any  witnesses,  or 
cross-examine  any  of  the  witnesses  produced  by  Brew- 
ster. The  original  order  of  reference  was  granted  ex 
parte^  without  due  notice  to  the  assignee,  and  only  au- 
thorized the  referee  to  take,  on  due  notice  to  the  proper 
parties,  proof  of  the  claim  of  Brewster,  and  such  proof 
as  might  be  offered  in  opposition  thereto.    When,  in  re- 
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sponse  to  a  notice,  tbe  assignee  then  appeared,  and  made 
the  objection  he  did,  in  the  terms  above  stated,  the  refer- 
ence ceased  to  be  one  to  which  the  assignee  and  the 
creditors  generally  of  the  estate,  represented  by  him^ 
conld  be  considered  as  i)arties,  so  as  to  bind  him  and 
them  as  parties,  or  make  him  or  them  responsible  for 
any  expenses  of  the  reference,  if  the  assignee  thereafter 
took  no  part  in  the  proceedings.  On  such  objectioa 
being  made  by  the  assignee,  Brewster  ought  to  have 
brought  the  matter  before  the  Court  for  instructions. 
Not  having  done  so,  he  took  the  risk  of  going  on.  The 
entire  aspect  of  the  case,  as  it  stood  when  the  order  of 
reference  was  made,  on  the  facts  set  forth  in  the  petition 
of  Brewster,  was  changed,  by  the  statement  of  the  as- 
signee that  he  had  never  objected  to  the  proof  of  debt 
of  Brewster,  and  had  registered  it  as  duly  proved,  and 
that  no  objection  had,  since  the  election  of  the  assignee, 
been  made  to  the  proof  of  the  claim,  by  any  creditor. 
It  was  not  the  duty  of  the  assignee  to  bring  the  matter 
before  the  Court.  He  was  not  a  party  to  the  order  of 
reference,  and  he  discharged  his  entire  duty  by  making 
the  objection  he  did.  The  Court  must  now  do  what  it 
would  have  done,  if,  on  the  making  of  such  objection 
by  the  assignee,  the  matter  had  been  brought  to  its 
attention.  It  would  have  vacated  the  order  of  refer- 
ence. There  would  have  been  no  propriety  in  permit- 
ting the  reference  to  proceed  as  between  Brewster 
and  the  petitioning  creditor,  when  it  could  not  pro- 
ceed as  between  Brewster  and  the  body  of  creditors 
represented  by  the  assignee.  Although,  where  one 
creditor  applies  for  an  investigation,  under  section  22,  of 
the  claim  of  another  creditor,  it  may  be  proper  to  hold 
the  latter  bound,  as  respects  all  the  creditors,  by 'the 
result  of  the  investigation,  yet,  where,  as  in  this  case,  a 
creditor  applies  for  the  investigation  of  his  own  claim, 
and  the  assignee,  in  response,  says  he  has  received  proof 
of  the  claim,  and  registered  it,  and  has  never  objected 
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to  it,  it  is  not  proper  to  permit  an  investigation  of  it  to 
be  had,  as  between  such  creditor  and  another  creditor, 
against  the  objection  of  the  assignee,  when  the  estate 
cannot  be  bound  by  the  result.  * 

The  order  of  reference  is  vacated,  leaving  the  parties 
respectively  to  pay  their  own  costs  and  expenses. 


J.  K.  Murray,  for  Brewster. 
T.  M.  North,  for  the  assignee. 
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Freight. — Weight  by*  Invoice. — Expense  of  Weighing. — Costs. 

The  owner  of  a  bark  filed  a  libel  against  her  carge  of  hides  to  recover  freight. 
The  hides  were  skipped  in  Baenos  Ayres,  to  be  delivered  at  New  York  on  pay- 
ment of  freight  at  so  mach  per  pound.  They  arrived  in  good  order,  and  were 
tendered  to  the  consignee,  to  be  delivered  on  payment  of  $1,616  79,  freight. 
This  amount  was  arrived  at  by  takin^^  the  weight  stated  in  the  invoice  and 
entry  presented  by  the  consignee  at  the  Custom  House  on  his  entry  of  the 
gooda  The  bill  of  lading  did  not  state  any  weight.  As  the  consignee  refused 
to  pay  the  amount  claimed,  the  owner  of  the  ship  filed  a  libel  against  the  hides 
to  recover  the  freight,  and  the  consignee  gave  a  stipulation  for  value,  and  took 
them.  On  the  trial,  the  consignee  proved  an  actual  weighing  of  the  hides  after 
they  were  delivered,  in  accordance  with  which  the  freight  would  be  |1,417  01 : 

£[eld,  That,  in  the  absence  of  a  statement  of  weights  in  the  bill  of  ladin:^,  the  ship 
was  entitled  to  freight  only  on  the  weight  delivered,  and  that  the  weight  stated 
in  the  invoice  and  entry  was  not  conclusive  on  the  consignee ; 
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That  the  ship  is  bound  to  weigh  the  cargo,  whenerer  a  weighing  is  neoeesary  to 

enable  her  to  compute  her  freight ; 
That  the  ship  was  entitled  to  a  decree  for  the  amount  of  freight  calculated  on  the 

weight  proved  to  have  been  actuary  deliyered,  tIs.,  |1,417  01. 
And  it  appearing  that  the  answer  admitted  that  freight  was  due,  but  that  die 

amount  admitted  to  be  due  was  not  tendered  or  paid  into  Court: 
ffeid.  That  the  libellants  were  entitled  to  costs. 

Benedict,  J.  The  facts  out  of  which  the  present 
controversy  arose  are  not  in  dispute.  Garden  B.  Perry 
shipped  on  board  the  bark  Ada  Gray,  then  lying  at  Bue- 
nos Ayres,  a  quantity  of  hides,  to  be  transported  thence 
to  the  port  of  New  York. 

The  hides  were  taken  on  board  by  number,  and  not  by 
weight,  and  a  bill  of  lading  was  given  which  acknowl- 
edged the  receipt  on  board  of  9,681  dry  ox  and  cow  hides 
and  478  dry  kip  skins,  to  be  delivered  at  New  York  to 
Brown  Bros.  &  Co.,  or  their  assigns,  "he  or  they  paying 
freight  for  the  said  hides  and  kips,  five-eighths  of  a  cent, 
United  States  gold,  per  pound,  with  five  per  cent,  prim- 
age and  average  accustomed." 

The  voyage  was  duly  performed,  and  the  hides  arrived 
in  New  York  in  like  good  order  and  condition  as  shipped, 
and  their  delivery  was  tendered  to  the  proper  consignees 
upon  payment  of  the  sum  of  $1,515  79,  as  freight  and 
primage.  This  amount  was  arrived  at  by  taking  for  a 
basis  of  calculation  230,977  lbs.,  the  weight  shown  in  the 
invoice  and  entry  of  the  hides  presented  by  the  con- 
signees at  the  Custom  House,  and  according  to  which 
they  paid  the  duties. 

The  right  of  the  ship  to  demand  freight  so  calculated 
was  disputed  by  the  consignee,  who  insisted  that  the 
proper  mode  of  calculation  was  to  take  the  weight  of  the 
hides  landed,  as  ascertained  by  an  actual  weighing.  The 
freight,  when  so  calculated,  they  offered  to  pay  on  re- 
ceiving the  cargo.  In  order  to  obviate  the  difficulty, 
which  thus  arose  in  the  discharging  of  the  ship,  this 
action  in  rem  against  the  hides  was  instituted  by  the 
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owners  of  the  ship,  to  enforce  a  lien  for  the  amount  of 
freight  as  calculated  by  them.  The  consignees  inter- 
vened, and,  upon  giving  a  stipulation  for  value  in  a  suffi- 
cient amount,  received  the  hides.  They  then  joined 
issue  with  the  libellant,  and  the  dispute  is  thus  before 
this  Court  for  its  determination.  The  rights  of  the  par- 
ties in  the  premises  do  not  appear  to  me  to  be  in  doubt. 

**The  net  quantity,"  says  McLachlan  (p.  392),  "ascer- 
tained by  the  queen's  scales  or  bushel  at  the  port  of  de- 
livery, is  the  measure  of  freight  payable  by  the  mer- 
chant." The  contract  of  a  bill  of  lading  like  the  pres- 
ent, is  that  the  freight  is  to  be  paid  on  the  quantity 
shipped,  carried  and  delivered  (Gibson  v.  Sturge,  10  Ex. 
€21).  See  German  Mercantile  Law^  book  v,  part  5,  art. 
621.  It  is  upon  this  understanding  of  the  contract  ex- 
pressed in  a  bill  of  lading  that,  when  living  animals  are 
to  be  transported,  and  some  die,  freight  is  paid  only  on 
those  which  arrive  {Pet.  Ad.  125),  So  also  the  weight  of 
sugars  and  of  molasses  at  delivery,  which  is  always  less 
than  the  weight  shipped,  determines  the  amount  of 
freight  (Ablott,  430). 

The  usage  of  this  port,  as  shown  by  the  evidence, 
conforms  to  this  understanding  of  the  contract,  for  it  is 
proved  not  to  be  customary  to  pay  freight  on  hides  by 
the  invoice  weight,  but  according  to  the  weight  deliv- 
ered, as  the  same  may  be  agreed  on,  or  ascertained  by 
weighing.  Furthermore,  in  this  instance,  the  cargo  was 
shipped  by  number  and  to  be  delivered  by  number.  It 
4loes  not  appear  to  have  been  weighed  when  shipped, 
and  no  statement  of  weight  is  made  in  the  bill  of  lading, 
although  the  freight  was  agreed  to  be  paid  by  weight,  and 
although  such  a  statement  made  in  the  bill  of  lading  would 
doubtless  have  furnished  the  basis  for  the  calculation  of 
freight  {Oerman  Mercantile  Law,  art.  658,  book  v,  part  5). 
This  omission  to  ascertain  the  weight  at  the  shipment 
ivarrants  the  inference,  that  the  parties  understood  that 
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the  weight  at  delivery  would  determine  the  amount  of 
the  freight. 

Unless,  then,  the  weight  by  which  the  duties  were 
paid,  and  to  which  the  shipowner  resorted  for  the  basis 
of  his  calculation  of  the  freight,  was  the  correct  weight 
of  hides  delivered,  the  position  taken  by  the  libellant 
cannot  be  upheld.  . 

It  is,  indeed,  true,  that  in  many  countries  the  weight 
of  cargo,  by  which  duties  are  paid,  is  the  weight  upon 
which  freight  is  calculated.  But  I  think  it  will  be  found 
that  in  such  cases  there  is  an  actual  weighing  required 
by  law,  and  made  by  officials  according  to  law.  The 
Custom  House  weight  in  such  cases  is  therefore  the 
actual  weight  delivered,  as  legally  ascertained.  But 
here  there  is  no  such  ascertainment  of  the  actual  weight. 
The  sworn  statement  of  the  consignee,  coupled  with  the 
invoice,  furnish  the  basis  upon  which  duties  are  paid; 
and  if,  in  a  suit  for  freight,  the  action  of  the  consignee 
in  respect  to  the  duties  be  competent  evidence,  as  an 
admission,  to  show  the  weight  of  hides  landed,  it  is  not 
conclusive. 

In  this  action,  therefore,  the  actual  weight  of  hides 
landed  is  open  to  be  shown.  Accordingly,  it  has  been 
made  to  appear  by  an  actual  weighing  of  the  hides,  which 
the  consignee  caused  to  be  made  after  his  receipt  of  the 
cargo,  and  when  there  is  no  reason  to  suppose  that  any 
change  in  weight  had  occurred,  that  the  weight  of  hides 
delivered  was  221,002  lbs.  instead  of  230,977  lbs.  From 
which  it  results  that  the  freight  and  primage  due  on  de- 
livery of  the  hides  was  $1,417  01  instead  of  the  $1,515  17, 
which  the  shipowner  had  demanded. 

A  further  question  has  been  discussed  in  this  cause, 
and  that  is,  upon  whom  rests  the  obligation  to  weigh  the 
cargo,  under  a  bill  of  lading  like  the  present.  My  opin- 
ion is  that,  in  the  absence  of  an  agreement  to  the  con- 
trary, the  ship  is  bound  to  weigh  the  cargo  whenever  a 
weighing  is  necessary  to   enable  her  to  compute  the 
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amount  of  her  freight.  *'The  person  who  wants  to 
ascertain  the  quantity  must  pay  the  expense  of  weigh- 
ing." Willis,  J.,  Ooutthard  v.  Sweet  {Law  Bep.  1  C.  P. 
654).  See,  also,  The  Schooner  Treasurer  (1  Sprague^  474). 
The  same  rule  appears  to  prevail  upon  the  continent  of 
Europe.  Thus  it  was  adjudged  by  the  Tribunal  of  Com- 
merce  of  Havre,  in  1861,  that  when  the  freight  can  only  be 
determined  by  weighing  the  cargo,  the  shipmaster  must 
bear  the  expense.  (Becueil  de  Jurisprudence  Commerciale 
MarUime  du  Havre^  1861,  part  1,  p.  135).  On  the  con- 
trary, when  a  weighing  is  not  necessary  for  a  determina- 
tion of  the  freight,  as  is  the  case  when  the  freight  is 
made  payable  by  the  weight  given  in  the  bill  of  lading, 
the  expenses  of  weighing  are  adjudged  to  be  borne  by 
the  owner  of  the  goods  (Judgment  of  Tribunal  of 
Nantes,  1863,  n.  64,  q.  60.  See  Caumonty  Traits  AffraAte- 
metvtj  252;  also,  TraiU  Fret^  89.)  There  remains  to 
indicate  the  proper  decree  to  be  made  in  this  action, 
under  the  views  of  the  law  above  expressed.  The  prayer 
of  the  consignee  is  that  the  libel  be  dismissed  with 
costs,  upon  the  payment  of  the  freight  by  the  con- 
signee. But  I  am  of  the  opinion  that  the  right  to- 
recover  the  freight,  if  imperfect  at  the  commence- 
ment of  the  action,  may  be  considered  to  have  be- 
come perfect  upon  the  subsequent  receipt  by  the  con- 
signee of  the  whole  number  of  hides  in  good  order ;  and 
inasmuch  as  by  giving  the  stipulation  for  value,  a  stipu- 
lation was  substituted  for  the  property,  the  interest  of 
the  shipowner  in  the  cargo  should  be  considered  as 
transferred  to  the  prqceeds  of  the  stipulation.  The  libel- 
lants  should  therefore  take  a  decree  directing  their 
freight,  conceded  to  be  due  them,  to  be  paid  out  of  the 
proceeds  of  the  stipulation.  Such  a  practice  renders  a 
proceeding  like  the  present  very  convenient  in  cases  of 
dispute  in  regard  to  freight,  as  it  enables  the  consignee 
to  receive  his  cargo  promptly  without  paying  a  demand 
which  he  deems  illegal,  and  enables  the  shipowner  to 
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obtain  a  security  for  his  freight  which,  while  it  fully  pro- 
tects his  rights,  saves  risk  and  expenses  in  regard  to  the 
cargo.  The  decree  will  therefore  be  in  favor  of  the  libel- 
lant  for  the  sum  of  $1,417  01,  gold,  with  interest  from 
the  time  of  landing  the  cargo,  less,  however,  the  taxed 
costs  of  the  claimants  in  this  action. 

Clearly  the  libellants  are  not  entitled  to  costs,  for 
they  wholly  fail  to  maintain  the  position  taken  by  them. 
On  the  other  hand  they  should  pay  costs,  because,  if  the 
cargo  had  not  been  bonded,  a  dismissal  of  the  libel  with 
costs  would  have  been  the  result  of  the  action ;  and  the 
claimants  should  not  suffer  by  reason  of  having  substi- 
tuted a  stipulation  in  place  of  the  property,  as  that 
course  was  equally  for  the  advantage  of  the  libellants 
•and  the  claimants. 

The  case  was  afterwards  opened  for  further  evidence 
bearing  on  the  question  of  costs,  on  which  the  following 
opinion  was  rendered : 

BEiinsDiOT,  J.  This  case  having  been  opened  for  fur- 
ther testimony  bearing  upon  the  question  of  costs,  and 
it  now  appearing  that  before  the  filing,  of  the  libel  the 
merchandise  in  question  had  passed  into  the  control  of 
the  claimants,  and  it  also  appearing  that  the  answer  of 
the  claimants  admits  that  freight  was  due  at  the  filing  of 
the  libel,  and  it  also  appearing  that  the  amount  of  such 
freight,  when  ascertained,  was  not  paid  into  Court  pur- 
suant to  the  Eules  of  Court,  it  is  therefore  ordered  that 
the  decree  in  this  case  be  for  th0  amount  of  freight 
heretofore  found  due,  namely,  $1,417  01,  gold,  with  in- 
terest, and  that  the  libellants  recover  also  their  costs  of 
this  action,  to  be  taxed. 

For  libellants,  Beebe,  Bomhue  <&  Cooke. 
For  claimants,  Wakm^m  <&  Latting. 
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THE  UNITED   STATES    OF   AMEEIOA   v.   JOHN 

B.  HALSTED  AND  OTHERS. 

Bond  of  Internal   Revenue  Collector. — Pleading. — ExECUTiNa 

Bond  in  Blank. 

To  an  action  m  debt  on  the  bond  given  by  a  collector  of  internal  revenue  against 

snch  collector  and  his  sureties,  the  defendants  joined  in  pleading  non  est 

faetum  : 
Held,  That,  under  such  a  joint  plea,  the  defendants  must  sustain  it  as  to  all,  or  fail 

as  to  all 
The  execution  of  such  a  bond  by  the  sureties,  with  the  date  left  blank,  authorizes 

the  principal  to  fill  the  blank  at  his  discretion. 

Hall,  J.  This  suit  is  prosecuted  by  the  United 
States  against  John  B.  Halsted,  late  a  collector  of  in- 
ternal revenue  for  the  29th  district  of  New  York,  and 
nineteen  others,  as  his  surviving  sureties,  upon  his  of- 
ficial bond  as  such  collector,  bearing  date  March  28, 1863. 
The  declaration  is  in  debt  upon  this  bond,  and  assigns 
breaches  of  the  condition  of  the  bond,  by  failure  to  ac- 
count for  and  pay  over  moneys  of  the  United  States 
which  came  into  the  hands  of  said  Halsted,  as  such  col- 
lector. The  defendants  appeared  and  joined  in  plead- 
ing non  est  factum  and  performance.  The  cause  was,  by 
stipulation,  referred  to  P.  L.  Ely,  Esq.,  as  referee,  who 
reported  in  favor  of  the  United  States,  and  assessed 
their  damages,  by  reason  of  the  breaches  assigned,  at 
$25,450  48. 

The  defendants  excepted  to  all  the  material  findings 
of  fact  reported  by  the  referee,  and  to  his  conclusions 
of  law  thereupon,  and  then  moved  to   set  aside  the 


206  NORTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  Halsted. 

referee's  report,  as  against  the  evidence  and  the  law  of 
the  case.  The  motion  to  set  aside  the  report  was,  by 
stipulation  between  the  counsel  for  the  respective  par- 
ties, heard,  upon  the  minutes  of  the  testimony  taken  by 
the  referee,  and  his  report,  and  the  exceptions  thereto. 

It  appears,  upon  the  minutes  of  the  referee,  that  the 
*^  original  bond  of  the  defendant  John  B.  Hals  ted,  as 
collector  of  internal  revenue,  *  *  *  executed  by 
him,  said  Halsted,  and  the  other  defendants,  bearing 
date  March  28,  1863  (being  the  bond  declared  upon)," 
was  put  in  evidence  by  the  district  attorney,  without  ob- 
jection ;  though  it  was  afterwards  stated  that  it  was 
understood  that  the  defendants  might  thereafter  make 
such  objection  to  the  evidence  (then)  already  given 
(which  included  said  bond)  as  they  should  be  advised, 
with  the  same  force  and  effect  as  though  made  at  the 
offering  thereof. 

The  execution  of  this  bond  by  the  several  obligors 
was  afterwards  sworn  to  by  Alonzo  B.  Bose,  a  justice  of 
the  peace,  and  a  subscribing  witness  to  the  bond.  He 
also  testified  that  his  son's  signature,  as  subscribing  wit- 
ness to  the  execution  of  the  bond  by  all,  except  one,  of 
the  obligors,  was  genuine,  and  that  his  son  died  in  April, 
1868 ;  and  that  the  signature  of  Gilbert  Scofield,  as  a 
witness  to  the  signature  of  the  one  obligor,  was  also 
genuine.  He  subsequently  testified  that  the  bond  was 
executed  in  March,  1863 ;  and  that,  at  the  same  time,  the 
several  sureties  signed  and  swore  to  the  affidavit  of  jus- 
tification annexed.  Gilbert  Scofield  testified  to  the  due 
execution  of  the  bond  by  the  one  obligor  above  men- 
tioned, and  also  to  the  genuineness  of  the  signature  of 
Henry  W.  Bose,  the  said  son  of  Alonzo  B.  Bose,  whose 
name  appeared  as  such  subscribing  witness.  On  a  sub- 
sequent examination,  Alonzo  B.  Bose  testified  to  a  charge 
against  Halsted,  for  his  services,  as  fixing  the  time  of 
the  execution  of  the  bond  in  the  last  few  days  of  March, 
1863. 
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The  defendants  Benson  Tallman,  John  E.  Lowing, 
Charles  B.  Briggs,  Marcey  W.  Wilmer,  Alonzo  Hopson, 
David  Taggart,  Peter  Dunn,  Joseph  Ingham,  Benjamin 
P.  Bristol,  Lester  B.  Origo,  Levi  Madison,  John  Een- 
wick,  George  Wheeler,  and  William  Bristol,  were  called 
as  witnesses  for  themselves  and  their  co-defendants,  and 
all  admitted  that  their  signatures  to  the  bond  declared 
on,  and  to  the  affidavit  of  justification  annexed,  were 
authentic ;  but  they  all  more  or  less  positively  denied 
the  execution  of  any  bond,  as  surety  for  Halsted,  after 
the  1st  of  October,  1862.  It  appeared,  by  the  evidence, 
that  Halsted  was  first  appointed  by  the  President  in  the 
recess  of  the  Senate,  and  prepared  and  executed,  with 
certain  sureties,  an  official  bond,  which  was  disapproved 
and  rejected  by  the  officer,  authorized  by  the  Treasury 
Department  to  take  his  official  bond  and  deliver  his 
commission;  and  that,  a  few  days  afterwards,  and  in 
September,  1862,  a  new  bond  was  executed,  and  approved 
and  filed  at  Washington.  It  also  appeared  that  Halsted, 
having  been  confirmed  by  the  Senate,  in  March,  1863, 
was  recommissioned,  and  then  forwarded  the  bond  in 
suit  to^the  Treasury  Department,  and  the  theory  of  the 
defence  was,  that  the*bond  in  suit  was  the  one  rejected. 
But  Alonzo  B.  Rose  swore  that  he  was  one  of  the  sure- 
ties on  that  bond,  and  there  are  other  facts  proved  in 
the  case,  which  very  strongly  tend  to  show  that  this 
position  cannot  be  maintained.  I  am  strongly  inclined 
to  the  opinion,  that  the  bond  in  suit  was  not  the  one  so 
rejected,  and  that  the  defendants,  who,  after  the  lapse 
of  more  than  seven  years,  swore  that  they  executed  no 
bond  after  the  1st  of  October,  1862,  are  mistaken — 
honestly  mistaken — in  so  testifying,  or,  rather,  are  mis- 
taken in  their  recollection. 

At  all  events,  the  question  is  one  of  fact,  and  the 
finding  of  the  referee  upon  such  a  question,  when  there 
is  much  evidence  on  both  sides,  and  ground  for  serious 
doubt,  should  not  be  disturbed.  The  finding  of  the  ref- 
eree, upon  that  question,  must  be  confirmed. 
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But  aside  from  this,  there  are  two  objections  to  this 
defence.  The  first  is,  that  the  defendants  have  all 
joined  in  the  plea  of  non  est  factum^  and  that  the  defend- 
ant Halsted  confesses  its  proper  execution  by  himself  ^ 
and  there  is  no  evidence  to  show  that  it  was  not  executed 
by  Christopher  Post,  Isaac  V.  Quackenbush,  Orace  V^ 
Whitcomb,  and  Levi  Trusdell,  who  were  living,  and  were 
not  sworn  as  witnesses,  or  by  Tabor  and  Keeton,  who- 
are  dead.  The  defendants  having  put  their  defence  upoa 
the  joint  plea  of  non  est  factum^  they  must  sustain  it  as 
to  all,  or  fail  as  to  all  (U.  S.  v.  Linn,  1  Howard  U.  S.  Rep. 
104).  The  second  is,  that,  at  most,  the  evidence  shows 
the  execution  of  a  bond,  with  a  blank  date,  and  the  sub- 
sequent insertion  of  a  date  before  its  delivery  to  and 
acceptance  by  the  officers  of  the  Government.  The  exe- 
cution of  the  bond  as  surety  for  Halsted,  with  the  date 
in  blank,  would  have  authorized  him  to  fill  the  blank  at 
bis  discretion,  and  the  bond  is,  therefore,  valid  in  the 
hands  of  the  Government. 

The  motion  to  set  aside  the  report  is  denied,  and  the 
report  confirmed,  and  judgment  final  ordered  thereon. 


OCTOBER,  1872. 

JOHN  HOSMER  v.  SHEEMAN  S.  JEWETT,  AS- 
SIGNEE IN  BANKRUPTCY  OF  THE  BUF- 
FALO FIRE  AND  MARINE  INSURANCE 
COMPANY. 

PLSADINa. Rb-IN8URANCK. — ^PROPERTY  HELD   IN   TrUST. CoSTS. 

A  bill  in  equity  was  filed  against  the  assi^ee  in  bankruptcy  of  the  B.  Insaranoe 
Company,  alleging  that  such  company  had  insured  the  oomplainanf  a  yessel  for 
$10,000 ;  that  the  K  Company  obtained  a  re-insurance  for  $5,000  of  the  S.  In> 
surance  Company ;  that  there  was  a  total  loss  of  the  Teasel,  and  a  right  to  re- 
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corer  the  whole  loss  of  the  B.  Company ;  that  the  B.  Company  applied  to  the 
S.  Company  for  payment  of  the  $6,000,  and,  as  a  condition  of  receiving  it,  prom- 
ised and  agreed  to  and  with  the  S.  Company  that  it  had  paid,  or  thereupon  imme- 
diately wonld  pay  the  $10,000  to  the  plaintiff;  and  therenpon  the  S.  Company, 
relying  on  that  promise  and  sipeement.  paid  the  $5,000  to  the  B.  Company,  in 
tnist  to  immediately  pay  the  same  over  to  the  plaintiff;  and  the  B.  Company 
received  the  $6,000  from  the  S.  Company,  in  trust  for  the  plaintiff,  and  in  trust 
to  immediately  pay  it  over  to  him;  and  that  the  B.  Company,  proposing  and 
intending  to  pay  to  the  plaintiff  the  said  sum  of  $6,000  receiyed  from  the  S. 
Company,  caused  a  letter  to  he  written  to  him,  wherein  was  inclosed  the  said 
sum  of  $6,000,  and  delivered  the  same  to  their  secretary  to  send  to  the  plaint- 
iff, which  the  secretary  did  not  do,  hut  delivered  the  letter  and  the  $6,000  to 
the  defendant,  who  received  it  in  trust  for  the  plaintiff. 

Tlie  assignee  demurred  to  the  bill  for  want  of  equity. 

Held,  That  a  demurrer  admits  all  relevant  facts  stated  in  the  bill,  but  does  not 
admit  the  conclusions  of  law  drawn  therefrom,  although  they  are  also  alleged 
in  the  bill ; 

That  a  demurrer  to  a  bill  for  want  of  equity  cannot  be  sustained,  unless  no  dis- 
covery or  proof  properly  called  for  by,  or  founded  on,  the  nllegations  of  the 
bill,  would  make  the  subject-matter  of  the  suit  a  proper  case  for  eqaitable  inter- 
ference ; 

That  money,  delivered  to  the  bankrupt  in  trust,  if  ear-marked,  or  separately  kept 
and  retained  as  trust  property  to  be  delivered  or  paid  over  in  the  same  bills  or 
coin  in  which  it  was  received,  would  not  pass  under  the  assignment  in  bank- 
ruptcy, but  would  be  considered  as  **  trust  property ; "  but  an  amount  of  money 
due  from  the  bankrupt,  as  a  trustee,  and  which  could  not  be  distinguished  from 
any  other  moneys  in  his  possession  or  under  his  control,  or  which  was  only 
due  from  him  because  he  had  used  trust  funds  for  his  own  purposes,  could  not 
be  considered  as  **  property  **  held  bythe  bankrupt  in  trust ; 

That  the  plaintiff  could  only  maintain  this  suit  on  the  ground  of  an  express  trust, 
and  not  because  a  trust  in  his  favor  had  been  created  by  the  mere  operation  of 
law; 

That  the  allegations  of  the  bill  as  to  a  trust  must  be  held  to  be  allegations  of  fact, 
and  not  of  conclusions  of  law  ;  and  that,  under  the  allegations  of  the  bill,  the 
plaintiff  would  be  allowed  to  prove  that  the  $6,000  was  paid  by  the  S.  Company, 
and  received  by  the  B.  Company,  under  an  express  trust ; 

That  the  plaintiff  would  also  have  the  right  to  prove  that  the  identical  money  so 
received  by  the  bankrupt  was  retained  as  trust  property,  separate  and  distinct 
from  the  proper  estate  of  the  corporation ; 

That  the  demurrer  must,  therefore,  be  overruled,  and  the  defendant  must  answer, 
but,  as  the  case  was  one  of  serious  doubt,  without  payment  of  costs. 

Hall,  J.    This  case  comes  before  the  Court  npoa  a 
demurrer  to  the  plaintiff's  bill,  for  want  of  equity^ 

The  bill  sets  forth  the  making  of  a  policy  of  iusur- 
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ance  by  the  bankrapt,  by  which  the  plaintiff  was  insured « 
in  the  sum  of  $10,000,  against  certain  perils  of  naviga- 
tion, upon  an  undivided  half  interest  in  a  vessel  called 
the  G.  H.  Hurd,  and  her  snbsequ^t  total  loss  ;  b}"^  which 
the  bankrupt  became  liable  to  pay  the  plaintiff  the  said 
sum  of  tlO,000.  It  also  sets  forth  that  after  such  policy 
was  made,  the  bankrupt  corporation,  "in  order  to  in- 
demnify and  save  itself  harmless  from  the  risk  it  had  so 
taken,  and  to  the  end  that  it  might  provide  greater  security  for 
itself  aiid  your  orator"  (the  said  plaintiff)  '*  in  case  of  the 
loss  of  said  ship  or  vessel,  the  G.  H.  Hurd,  and /or  its  and 
HIS  indemnity^'^^  did  apply  to  the  Security  Insurance  Com- 
pany of  New  York  for,  and  did  procure  from  it,  a  policy 
hy  which  the  last-named  company  "did  insure  the  said 
Buffalo  Fire  and  Marine  Insurance  Gompauy  in  the  sum 
of  $5,000  upon  the  ship  or  vessel  the  G.  H.  Hurd,  whilst 
said  ship  or  vessel  should  be  upon  the  waters  of  lakes 
Erie,  Michigan,  St.  Glair,  or  Huron,  against  and  upon  the 
risk  and  insurance  so  taken  by  it,  the  Buffalo  Fire  and 
Marine  Insurance  Gompany,"  *  *  *  "and  did  prom- 
ise and  agree  thereby  that,  in  case  said  Buffalo  Fire  and 
Marine  Insurance  Gompany  should  thereafter  lawfully 
X)ay,  or  cause  to  be  paid  said  sum  of  $10,000  to"  the 
plaintiff,  "  for  any  loss  of  said  ship  or  vessel  so  insured  " 
under  the  first-named  policy,  the  said  Security  Insurance 
Gompany  would  pay  to  said  Buffalo  Fire  and  Marine  In- 
surance Gompany  the  sum  of  $5,000. 

The  loss  of  the  vessel,  and  the  furnishing  of  the 
proofs  of  loss,  and  the  other  facts  necessary  to  show  the 
liability  of  the  Buffalo  Fire  and  Marine  Insurance  Gom- 
pany, are  then  properly  stated. 

The  bill  then  further  sets  forth,  that  afterwards  the 
Buffalo  Fire  and  Marine  Insurance  Gompany,  through 
its  secretary,  applied  to  the  Security  Insurance  Gompany 
for  the  $5,000  so  by  it  insured  on  said  policy  of  insur- 
ance secondly  referred  to  ;  that  said  Security  Insurance 
Gompany  demanded,  as  a  condition  of  the  payment  of 
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said  money,  proof  that  the  Buffalo  Fire  and  Marine  In- 
surance Company  had  paid  the  plaintiff  the  said  sum  of 
$10,000,  for  and  on  account  of  the  foss  of  the  0.  H.  Hurd ; 
and  then  states  that  ''thereupon  the  said  Buffalo  Fire 
and  Marine  Insurance  Company  through  its  said  secre- 
tary, ds  a  condition  of  receiving  said  sum  of  $5,000,  did 
assure,  promise,  and  agree  to  and  with  the  said  Security 
Insurance  Company,  that  it  then  had,  or  thereupon  imms- 
diately  wauld  pay  the  said  sum  of  $10,000  unto  your 
orator  upon  and  for  said  loss  ;  and  thereupon  the  snid 
Security  Insurance  Company,  relying  upon  the  said  as- 
sur<ance,  promise,  and  agreement,  did  pay  the  said  sum 
of  $5,000  to  the  said  Buffalo  Fire  and  Marine  Insurance 
Company,  in  trust  to  immediately  pay  tlve  same  over  unto  your 
orator  ;  and  the  said  Buffalo  Fire  and  Marine  Insurance 
Company,  well  knowing  that  it  had  not  paid  the  said 
sum  of  $10,000,  or  any  part  thereof,  unto  your  orator 
received  said  sum  of  $5,000  from  said  Security  Insurance 
Company,  in  trust  for  your  oratar,  and  in  trust  to  imme- 
diately pay  the  same  over  unto  him." 

The  bill  then  further  alleges  that  the  Buffalo  Fire 
and  Marine  Insurance  Company,  through  its  proper  offi- 
cer, professing  and  intending  to  pay  the  plaintiff  the 
said  9um  o/ $5,000  received  from  the  said  Security  Insur- 
ance Company  as  aforesaid,  did,  after  the  receipt  there- 
of by  it,  as  aforesaid,  and  on  or  about  the  9th  of  October, 
1871,  write,  or  cause  to  be  written  to  the  plaintiff  a  letter, 
directed  to  him  at  Detroit,  wherein  was  by  it  enclosed 
the  said  sum  of  $5,000,  and  did  deliver  the  same  unto 
its  then  secretary,  with  intent  that  he  should  send,  de- 
liver, and  transmit  the  same  to  the  plaintiff,  through  the 
United  States  mail ;  which  letter,  it  is  alleged,  is  in  the 
possession  or  under  the  control  of  the  defendant ;  that 
said  secretary  did  not  send,  deliver,  or  transmit  said 
letter,  and  the  said  $5,000,  to  the  plaintiff,  as  he  should 
have  done,  but  afterwards  delivered  said  letter,  and  said 
sum  of  $5,000,  to  the  defendant,  as  receiver  appointed 
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in  this  proceeding ;  and  that  said  defendant,  as  such  re- 
ceiver, and,  subsequently,  as  snch  assignee  in  bank- 
ruptcy, received  the  said  sum  of  $5,000,  so  paid  to  the 
bankrupt,  in  trust  for  and  to  the  use  of  the  plaintiff, 
and  now  holds  the  same;  and  that  the  plaintiff  has 
demanded  the  said  sum  of  $5,000  from  the  said  de- 
fendant. 

The  bill  also  makes  the  proper  allegations  in  respect 
to  the  proceedings  in  bankruptcy,  and  the  appointment 
of  the  defendant  as  receiver,  and  subsequently  as  as- 
signee therein. 

The  defendant  interposed  a  demurrer  to  the  whole 
bill  for  want  of  equity,  and  the  case  has  been  heard 
upon  the  bill  and  demurrer. 

The  main  difficulty,  which  has  been  felt  in  the  dispo- 
sition of  this  case,  is  that  of  determining  what  must  be 
deemed  admitted  by  the  demurrer.  This  difficulty  re- 
sults from  doubts  arising  upon  the  attempted  application 
of  the  established  rules  of  pleading,  rather  than  from 
the  difficulty  of  determining  what  rules  are  applicable  to 
this  case,  or  the  form  of  language  by  which  such  rules 
have  been  authoritatively  expressed.  A  demurrer  ad- 
mits all  relevant  facts  that  are  well  pleaded,  but  denies 
that  upon  such  facts  the  plaintiff  is  entitled  to  relief 
{Welford's  Equity  Pleading,  261 ;  Mitford's  Pleading,  211 ; 
Story's  Equity  Pleading,  sec.  452),  but  it  does  not  admit 
the  conclusions  of  law,  or  supposed  legal  inferenoes 
drawn  therefrom,  although  they  are  also  alleged  in  the 
bill  {Story's  Equity  Pleading,  sec.  452,  and  cases  and  au- 
thorities there  cited ;  Welford's  Pleading,  261 ;  Cooper's 
Equity  Pleading,  111). 

The  bill  is  founded  upon  the  allegations  that  the 
bankrupt,  in  the  first  instance,  and  the  defendant  subse- 
quently, received  the  sum  of  $5,000  in  trust  for  the  use 
of,  and  to  be  immediately,  or  within  a  reasonable  time, 
paid  over  to  the  plaintiff;  and  the  14th  section  of  the 
bankruptcy  Act  expressly  provides  that  "  no  property  held 
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by  the  bankrupt  in  trusty  shall  pass  by  "  the  assignment 
made  to  the  assignee  in  bankruptcy  proceedings.  Money 
delivered  to  the  bankrupt  in  trtist^  if  ear-marked  or  sep- 
arately kept  and  retained  as  trust  property  to  be  delivered 
or  paid  over  in  the  same  bills  or  coin  in  which  it  was  re- 
ceived by  the  bankrupt,  would  not  pass  under  such  as- 
signment, but  would  be  considered  as  '^ trust  property;" 
but  an  amount  of  money  due  from  the  bankrupt  as  a 
trustee,  and  which  could  not  be  distinguished  from  any 
other  moneys  in  his  possession,  or  under  his  control ;  or 
which  was  only  due  from  him  because  he  had  used  trust 
funds  for  his  own  purposes,  or  otherwise  misapplied 
them,  could  not  be  considered  as  ^' property ^^  held  by  the 
bankrupt  in  trust. 

All  debts  and  claims,  arising  out  of  a  misapplication 
of  trust  funds,  or  for  a  general  balance  of  moneys  due 
upon  the  accounts  of  a  bankrupt  as  a  trustee,  must, 
therefore,  be  considered  as  debts  provable  against  the 
estate  of  the  bankrupt  like  any  other  debt ;  but  such 
debts,  being  debts  of  a  fiduciary  character,  are  not  dis- 
charged or  impaired  by  the  discharge  in  bankruptcy 
{Sec.  33  of  the  Bankruptcy  Act;  In  re  Janeway,  4  Bky. 
Heg.y  26 ;  TJngewitter  v.  Von  Sachs,  3  Bhy.  Beg.,  178). 

As  a  general  rule,  a  demurrer  for  want  of  equity  can- 
not be  sustained  unless  the  Court  is  satisfied  that  no  dis- 
covery or  proof  properly  called  for  by,  or  founded  upon, 
the  allegations  of  the  bill,  can  make  the  subject-matter 
of  the  suit  a  proper  case  for  equitable  cognizance 
(Bleecker  v.  Bingham,  3  Paigej  246). 

Assuming  the  accuracy  of  the  propositions  of  law 
above  stated,  the  allegations  and  substance  of  the  bill 
-will  now  be  considered. 

It  is  not  alleged  by  the  bill  that  the  reassurance  was 
obtained  by  the  bankrupt  as  the  agent  of,  or  even  by 
agreement  with,  the  plaintiff ;  and  there  is  nothing  in 
the  bill  upon  which  the  allegation  of  a  trust  can  be  sus- 
tained, except  that  which  is  alleged  to  have  occurred  at 
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and  after  the  time  the  application  to  the  Security  Insur- 
ance Company,  for  payment,  was  made  by  the  bankrupt 
corporation.  Up  to  that  time  nothing  had  occurred  giv- 
ing the  plaintiiat*  any  right,  except  the  strictly  legal  right 
he  had  against  The  Buitalo  Fire  and  Marine  Insurance 
Company,  under  the  policy  of  insurance  issued  by  that 
company  ; — a  right  which  was  not  a  subject  of  equitable 
cognizance.  Nor  would  the  plaintiff  have  had  a  right  to 
sustain  his  bill,  upon  any  supposed  necessary  implication 
of  a  trust  arising  upon  the  facts  and  circumstances 
alleged,  independent  of  the  allegations  which  expressly 
state  that  the  $5,000  was  paid  by  the  Security  Insur- 
ance Company,  and  received  by  the  bankrupt,  in  trtist  for 
the  purposes  in  the  bill  alleged.  In  other  words,  the 
plaintiff  can  only  have  relief  in  this  suit  upon  the  ground 
of  an  express  trust,  and  not  because  a  trust  in  his  favor 
has  been  created,  or  exists,  by  the  mere  operation  of 
law. 

It  was  insisted  by  the  counsel  for  the  defendant,  that 
the  facts  alleged  did  not  furnish  either  any  ground  for 
equitable  relief,  or  for  any  preference  against  the  assets 
of  the  bankrupt ;  and  the  plaintiff's  counsel  very  prop- 
erly conceded  that  no  equitable  claim  nor  preference 
was  created  or  exists  in  favor  of  the  plaintiff'  simply  by 
reason  of  the  reinsurance  made  by  The  Security  Insur- 
ance Company ;  but  he  claimed  that  the  bankrupt  re- 
ceived the  $5,000  in  controversy  in  trust  for  the  plain  tifi^ 
as  alleged  in  the  bill,  and  upon  the  trusts  therein  stated, 
and  that  the  plaintiff' was,  therefore,  entitled  to  the  relief 
sought. 

In  determining  the  proper  construction  of  the  allega- 
tions of  the  bill  in  regard  to  the  alleged  trust,  and  in 
respect  to  the  moneys  in  controversy  having  been  kept 
by  the  bankrupt  m  trust  property,  separate  and  distiuct-, 
and  distinguishable  from  the  individual  moneys  or  gen- 
eral funds  and  property  of  the  bankrupt,  and  especially 
in  respect  to  the  statements  that   the  $5,000  in  con- 
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troversy  was  paid  and  received  under  an  express  trust, 
it  is  proper  to  consider,  to  some  extent  at  least,  the 
relations  between  the  said  insurance  companies,  and 
between  the  plaintiff  and  each  or  both  of  them,  at  the 
time  when  the  bankrupt  applied  to  the  Security  Insur- 
ance Company  for  payment. 

At  that  time  there  was  no  privity  between  .the 
plaintiff  and  the  Security  Insurance  Oompany,  and  as 
against  the  bankrupt  he  bad  no  claim  or  demand  except 
the  purely  legal  right  which  he  had  under  the  policy 
issued  to  him  by  the  bankrupt.  The  bankrupt  had,  in 
fact,  no  present  right  to  demand  the  payment  of  $5,000 
from  the  Security  Insurance  Company,  because,  by  the 
terms  of  its  policy,  it  was  liable  to  be  called  upon  for 
such  payment  only  after  the  bankrupt  had  paid  the 
plaintiff  his  loss ;  and  such  loss  had  not  been  paid.  The 
Security  Insurance  Company,  so  far  as  the  bill  shows, 
had  no  direct  pecuniary  interest  in  the  payment  of  the 
loss  to  the  plaintiff,  for  although  the  bankrupt  was  not 
entitled  to  demand  the  $5,000  until  payment  to  the 
plaintiff  had  been  made,  it  is  very  clear  that  the  pay- 
ment of  $5,000  to  the  bankrupt,  upon  and  in  discharge  of 
its  policy,  although  the  payment  was  not  then  presently 
and  legally  demandable,  would  fully  discharge  the  lia- 
bility of  the  Security  Insurance  Company,  as  much  as 
though  the  bankrupt  had  previously  paid  the  plaintift''s 
loss.  Nevertheless,  I  cannot  say  that  the  Security  In- 
surance Company  may  not  have  considered  that  it  had 
a  pecuniary  interest  in  securing  the  payment  of  the  full 
amount  of  the  plaintiff's  loss,  either  because  it  hoped 
thereby  to  secure  from  the  plaintiff  and  others  the  busi- 
ness of  insurance  which  he  had,  or  might  control ;  or  to 
gain  business  from  others  upon  the  increased  reputation 
for  liberality  and  promptness  which  the  public  knowl- 
edge of  the  transaction  might  give  it.  And  it  is  not 
impossible  that  there  were  other  motives  for  imposing 
an  obligation  on,  or  reposing  a  trust  and  confidence  in, 
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the  bankrupt ;  and  the  Security  iDsnrance  Ck>inpany  was 
certainly  in  a  position  to  prescribe  the  conditions,  upon 
which  it  would  make  the  payment  before  it  was  legally 
demandable. 

Now,  the  allegations  of  the  bill,  expressly  and 
directly  made,  are,  in  substance,  that  the  Security  In- 
surance Company  paid  and  the  bankrupt  recewed  the 
$5,000  mentioned  in  the  bill,  in  trust  for  the  plaintiff  and 
in  trust  to  immediately  pay  the  same  to  the  plaintiff; — 
an  allegation  which  in  substance  states  such  payment 
and  receipt  under  an  express  trust.  Such  would  surely  be 
its  proper  construction  and  effect  were  it  not  accom- 
panied by  the  allegations  of  the  bill,  which  give  a  history 
of  the  relations  and  transactions  of  the  plaintiff  and  of 
the  insurance  companies ;  and,  it  is  very  clear  that, 
under  these  allegations,  the  plaintiff  would  be  allowed 
to  prove  an  express  trust  to  the  effect  stated  in  the  bill. 
It  is  not  a  mere  allegation  that  the  bankrupt  held  the 
money  in  trust  for  the  plaintiff,  but  that  it  was  paid  and 
received  under  the  trust  stated ; — ^a  proper  form  of  alle- 
gation to  show  such  payment  and  receipt  under  an  orally 
expressed  trust. 

I  shall  therefore  hold,  though  not  without  some  hesi- 
tation, that  these  allegations  of  a  trust  are  allegations  of 
fact,  and  not  of  conclusions  of  law ;  and  that  the  de- 
murrer must  be  overruled  unless  some  other  and  suffi- 
cient objection  can  be  urged  against  the  plaintiff's  bill. 

Assuming,  then,  the  existence  of  an  express  trust,  the 
<luestion  whether  the  $5,000  in  controversy  must,  under 
the  allegations  of  the  bill,  be  deemed  '' Pnist  property  hOd 
hy  th£  bankrupt,''  and  which  did  not,  therefore,  pass  to 
the  defendant  a^  assignee,  will  now  be  considered. 

The  bill  affords  no  entirely  solid  and  certain  ground 
upon  which  to  determine  this  question. 

It  does  not  aver  that  the  $5,000  wto  received  in  bank- 
bills  or  Treasury  notes,  or  give  any  other  description  of 
the  money  received ;  nor  does  it  aver  that  it  was  kept 
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by  the  bankrupt  in  the  same  form,  or  in  any  special 
manner  as  trust  property ;  or  that  the  money,  inclosed 
in  the  letter  referred  to,  was  in  fact  the  same  identical 
money  or  currency  received  from  the  Security  Insurance 
Company;  but  it  does  aver  in  connection  with  the  aver- 
ment of  the  payment  and  receipt  of  the  money,  that  it 
was  so  paid  and  received  in  tcust  to  pay  (not  to  deliver) 
**the  same^^  over  to  the  plaintiff;  that  the  said  sum  of 
$5,000  was  inclosed  in  the  letter  so  written  and  directed 
to  the  plaintiff;  that  the  same  was  delivered  to  the  secre- 
tary of  the  banknipt ;  and  it  is  fairly  to  be  understood 
from  the  allegations  of  the  bill  that  this  letter  and  its 
contents  were  afterwards  received  by  the  defendant  as 
receiver  and  as  assignee. 

Under  these  allegations  the  plaintiff  would  have  the 
right  to  prove  that  the  same  identical  money  so  received 
by  the  bankrupt  was  in  fact  retained  and  kept  by  the 
bankrupt  as  trust  property,  separate  and  distinct  from 
the  proper  estate,  assets  and  property  of  the  corporation 
(Bleeckert?.  Bingham,  ufn  supra);*  and  it  is  therefore 
held,  under  the  authority  of  that  case,  that  the  demurrer 
for  want  of  equity  should  not  be  allowed  on  account  of 
the  apparent  uncertainty  of  these  allegations ;  such  un- 
certainty arising  from  their  geheral  character  and  broad 
scope,  which  will  authorize,  as  well  as  require,  special 
and  definite  proof  not  in  conflict  with,  but  in  direct 
affirmance  of,  such  general  allegations. 

The  demurrer  is  overruled,  but  the  doubts  arising 
upon  the  construction  of  the  very  general  and  in  some 
respects  vague  and  uncertain  allegations  of  the  bill,  are 
so  serious,  that  I  do  not  feel  at  liberty  to  charge  the 
bankrupt's  estate  with  costs  as  the  condition  of  allowing 
the  defendant  to  answer. 

The  defendant  must  put  in  his  answer  to  the  bill 
within  twenty  days  ^fter  the  entry  of  the  order  herein, 
or  the  bill  may  be  taken  as  confessed. 

.  _       .  _  •■       _  __ 

*  And  see  Qetty  v.  Campbell,  2  Robertson  N,  Y,  Sup.  Court  Rtp,  664. 
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THE    UNITED    STATES  v.  TWO   TEUNKS  CON- 
TAINING   PEINGE,   &o. 

Forfeiture. — Goods  Concealed  on  board  of  a  Vessel. — Seizure 

BT  Inspector. 

On  the  arrival  of  a  steamer  at  New  York  from  France,  two  inspectors  of  cns'oms 
were  on  board  after  all  the  passengers  and  theii^  bazgage  had  been  landed. 
From  some  remarks  which  excited  suspicion,  they  went  to  a  state  room  which 
was  locked,  and  in  which  was  the  barber  of  the  yessel.  Under  a  berth  in  the 
room  they  found  two  trunks  containing  fringes,  braid,  <bc.,  without  any  articles 
of  personal  baggage.  The  trunks  were  marked  with  the  name  of  the  purser  of 
the  ship,  but  without  his  authority  or  knowledge.  They  were  claimed  by  a 
man  who  occupied  the  room,  and  who  had  come  in  the  ship,  giving  his  services 
as  second  steward  for  his  passage,  receiving  no  wages  and  not  being  entered 
on  the  crew  list.  lie  had  no  invoice  of  them.  He  had  made  no  declaration  of 
their  contents  as  dutiable,  and  they  were  not  entered  on  the  rannifest  of  the 
ship.  The  inspectors  seized  the  trunks.  A  libel  was  filed  to  forfeit  the  trunks  • 
and  their  contents,  alleging  a  seizure  by  the  collector.  It  was  urged  in  defence, 
that  the  trunks  were  not  concealed,  and  that  the  seizure  was  not  made  by  the 
collector: 

Jlehl,  That,  under  the  68th  section  of  the  Act  of  March  2d,  1799  (1  U.  S.  8taL  at 
Large,  677).  goods,  subject  to  duty,  found  concealed  on  board  of  a  yessel,  are 
subject  to  forfeiture,  and  all  that  the  Government  is  bound  to  show,  to  make  out 
a  prima  fcieie  case  for  forfeiture,  is  that  the  goods  were  subject  to  duty,  were 
searched  for,  were  found  concealed,  and  were  seized  by  a  proper  officer ; 

That  the  contents  of  these  trunks  were  found  concealed; 

That,  under  the  2d  section  of  the  Act  of  July  18th.  1866  (H  Id,,  178),  the  inspect- 
ors  were  authorized  to  seize  them,  and  the  libel  might  be  amended  accordingly. 

Blatchford,  J.  The  libel  of  infonnation,  in  this 
case,  proceeds  against  certain  property  as  having  been 
seized  by  the  collector  of  the  port  Of  New  York,  on  the 
21st  of  November,  1871,  on  board  of  the  steamer  Villa 
de  Paris,  and  as  being  forfeited  to  the  United  States  for 
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a  violation  of  sundry  sections  of  sundry  statutes,  and, 
among  tbem,  the  68th  section  of  the  Act  of  March  2d, 
1799  (I  T7.  8.  Stat,  at  La/rge,  677).  That  section  provides, 
that  every  collector,  or  other  person  specially  appointed 
by  him  for  that  purpose,  shall  have  full  power  and  au- 
thority to  enter  any  ship  or  vessel  in  which  they  shall 
have  reason  to  suspect  any  goods  subject  to  duty  are 
concealed,  and  therein  to  search  for,  seize  and  secure 
any  such  goods,  and  that  all  such  goods  on  which  the- 
duties  shall  not  have  been  paid  or  secured  to  be  paid 
shall  be  forfeited.  There  is  a  count  in  the  libel,  alleging 
that  the  said  collector,  having  reason  to  suspect  that 
goods  subject  to  duty  were  concealed  in  the  said  vessel, 
did,  on  the  said  day,  enter  the  said  vessel,  and  therein 
search  for,  seize  and  secure  the  goods  named  in  the  in- 
formation, which  were  therein  concealed,  and  on  which 
the  duties  had  not  been  paid,  or  secured  to  be  paid,  con- 
trary to  the  said  68th  section. 

Firmin  Serenne,  who  claims  to  be  the  owner  of  the 
goods  in  question,  came  as  a  passenger  in  the  ship,  with 
the  goods.  The  goods  were  not  entered  on  the  manifest 
of  the  vessel,  and  were  not  contained  in  cases,  but  were 
in  trunks.  Serenne  had  previously  been  steward  on  the 
Lafayette,  a  vessel  of  the  same  line,  plying  between 
New  York  and  Havre,  in  France.  On  this  occasion  he 
gave  his  services  as  second  steward  on  the  voyage,  as 
compensation  for  his  passage,  receiving  no  wages,  and 
not  being  entered  on  the  crew  list.  The  trunks  in  ques- 
tion were  not  marked  with  his  own  name,  but  were 
marked,  one  if  not  both  of  them,  with  the  name  and  title 
of  oflSce,  in  French,  of  the  purser  of  the  vessel.  On  the 
day  in  question,  after  all  the  baggage  of  the  passengers 
had  been  landed  from  the  vessel,  she  being  alongside  of 
her  wharf  at  pier  50,  North  river,  two  inspectors  of  the 
customs  were  on  b6ard  of  the  vessel.  Hearing  some  re- 
marks which  excited  their  suspicions,  they  obtained  ac- 
cess to  one  of  the  state  rooms,  which  was  locked  on  the 


220  SOUTHERN   DISTRICT  OF  NEW   YORK. 

The  United  States  v.  Two  Tranks  Containing  Fringe,  Ac. 

inside,  and  within  which  at  the  time  was  the  barber  of 
the  vessel,  whether  with  the  claimant  or  not  does  not 
distinctly  appear.  The  trunks  in  question  were  found 
under  a  berth  in  this  state  room,  it  being  the  state  room 
occupied  by  the  claimant.  The  claimant  had  no  invoice 
of  the  goods  in  the  trunks.  After  one  of  the  trunks, 
one  which  had  on  it  the  name  of  the  purser,  had  been 
discovered,  an  effort  was  made  by  the  barber,  in  the 
absence  of  the  officers,  to  erase  the  name  of  the  purser. 
One  of  the  inspectors  seized  the  trunks  and  took  them  to 
the  custom-hoase,  with  their  contents.  There  was  no 
wearing  apparel,  or  articles  constituting  the  contents  of 
a  passenger's  baggage,  in  either  one  of  the  trunks  that 
were  seized.  The  trunks  were  not  marked  with  the 
purser's  name  by  the  authority  or  direction  of  the 
purser,  and  he  never  saw  or  heard  of  the  trunks  until 
they  were  seized. 

The  68th  section  of  the  Act  necessarily  implies,  that 
goods  subject  to  duty,  found  concealed  on  board  of  a 
vessel,  may  be  in  a  condition  to  be  subject  to  forfeiture, 
if  the  duties  on  them  have  not  been  paid  or  secured  to 
be  paid,  even  though  they  are  seized  while  still  on  board 
of  the  vessel.  Ordinarily,  the  duties  on  .  goods  are  not 
necessarily  expected  to  be  paid  or  secured  to  be  paid 
while  the  goods  remain  on  board  of  the  vessel.  But, 
where  they  are  found  concealed  on  board  of  the  vessel, 
and  the  duties  on  them  have  not  been  paid  or  secured  to 
be  paid,  the  presumption  arises,  under  the  statute,  that 
an  intention  exists  to  defraud  the  Government  out  of 
the  duties.  The  seizing  and  securing  of  the  goods  for 
trial  is  authorized,  if,  when  searched  for,  they  are  found 
concealed.  All  that  the  Government  is  bound  to  show 
to  make  out  a  prima  ftide  case  for  forfeiture,  is  to  show, 
that  the  goods  were  subject  to  duty,  were  searched  for, 
were  found  concealed,  and  were  seized  by  a  proper 
officer.  It  is  then  for  the  claimant  to  show  that  the  du- 
ties were  paid  or  secured  to  be  paid. 
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In  the  present  case,  the  goods  were  subject  to  duty, 
were  searched  for,  were  found  and  were  seized.  It  is 
contended  by  the  claimant  that  they  were  not  concealed. 
The  libel  of  information  alleges  the  seizure  of  ''two 
trunks,  containing  fringe,  buttons  and  braids,"  and  it  is 
contended  that  there  was  no  concealment  of  the  trunks, 
they  being  in  a  passenger's  state  room,  under  a  berth,  in 
a  usual  place  for  putting  trunks ;  and  that  the  fact,  that 
the  goods  were  in  trunks,  shows  no  concealment  of 
them,  inasmuch  as  goods  are  generally  brought  in 
trunks,  boxes  or  envelopes  of  some  kind.  But,  the  libel 
proceeds  against  all  the  property  seized,  as  well  the  con- 
tents of  the  trunks,  as  the  trunks  themselves.  It  cannot 
be  regarded  as  a  libel  only  against  the  trunks.  The  con- 
tents of  trunks  may  be  concealed,  and  yet  the  trunks 
themselves  not  be  concealed. 

On  all  the  facts  in  this  case,  I  cannot  doubt  that  the 
contents  of  the  trunks  were  found  concealed,  within  the 
meaning  of  the  statute.  It  is  not  shown  that  the  duties 
on  them  were  paid,  or  secured  to  be  paid.  The  false 
marking  of  the  trunks,  the  fact  that  they  were  not  on 
the  manifest  of  the  vessel,  the  fact  that  they  were  not 
landed  with  the  baggage,  the  fact  that  no  declaration 
had  been  made  of  their  contents  as  dutiable,  the  fact 
that  no  articles  of  personal  baggage  were  in  the  trunks, 
and,  in  connection  with  that,  the  fact  that  the  claim- 
ant had  no  invoice  of  the  goods,  and,  in  fact,  all  the  cir- 
cumstances attending  the  transaction,  indicate  a  con- 
cealment of  the  goods,  in  such  wise  as  to  show  an  in- 
tention to  avoid,  if  possible,  the  payment  of  duties  on 
them,  and  a  concealment,  within  the  Act. 

It  is  also  urged,  that  the  68th  section  of  the  Act  of 
1799  forfeits  the  concealed  goods  only  when  they  have 
been  seized  by  a  collector,  naval  officer,  or  surveyor,  or 
by  some  person  specially  appointed  by  one  of  them  for 
that  purpose ;  and  that,  in  this  case,  although  the  libel 
alleges  a  search  and  seizure  by  the  collector,  the  evidence 
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shows  a  search  and  seizure  by  an  inspector  of  customs 
But,  the  2d  section  of  the  Act  of  July  18th,  1866  (14  U. 
8.  Stat,  at  Large,  178),  provides,  that  an  inspector  of  cus- 
toms may  go  on  board  of  any  vessel,  and  inspect,  search, 
and  examine  the  same,  and  any  person,  trunk,  or  en- 
velope on  board,  and,  if  it  shall  appear  that  any  breach 
or  violation  of  the  laws  of  the  United  States  has  been 
committed,  whereby,  or  in  consequence  of  which,  such 
vessel,  or  the  goods,  or  any  part  thereof,  on  board  of 
such  vessel,  is  or  are  liable  to  forfeiture,  may  make 
seizure  of  the  same,  or  either  or  any  part  thereof.  In 
this  case  the  goods  were  liable  to  forfeiture,  under  the 
68th  section  of  the  Act  of  1799,  because,  the  duties  on 
them  not  having  been  paid,  or  secured  to  be  paid,  they 
were  concealed  on  board  of  the  vessel,  and  were  found 
so  coneealed.  There  can  be  no  doubt,  that  a  seizure, 
under  the  2d  section  of  the  Act  of  1866,  by  an  inspector 
of  customs,  of  goods  concealed  on  board  of  a  vessel, 
under  the  circumstances  named  in  the  68th  section  of 
the  Act  of  1799,  is  a  valid  seizure. 

A  decree  must  be  entered  condemning  the  goods 
seized,  other  than  the  trunks,  under  the  68th  section  of 
the  Act  of  1799.  As  to  the  trunks,  there  is  nothing  to 
show  that  they  were  subject  to  duty.  The  libel  may  be 
amended,  before  decree,  to  aver  truly  by  whom  the 
seizure  was  made. 

H.  E.  DavieSy  Jr.  (Assistant  District  Attorney),  for  the 
United  States. 

W.  Stanley,  for  the  claimant. 
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CpLLisioN  IN  East  Rivbr. — Steamboat  following  Another. 

Two  steam tnors,  the  XT.  and  the  McC,  were  going  down  the  East  rivor,  the  U. 
being  ahead.  The  McC.  gained  on  the  U.,  so  as  to  lap  her  starboard  »de.  A 
ferry-boat  coming  up  behind  them  passed  to  the  starboard  of  both  tugs,  and, 
as  she  was  passing,  the  port  bow  or  stem  of  the  McC.  came  in  contact  with  the 
starboard  quarter  of  the  U.,  and  she  shot  off  to  starboard,  across  the  bows  of 
the  McG.,  and  struck  the  port  side  of  the  ferry-boat,  receiving  injuries,  to  re- 
coTer  for  which  a  libel  was  filed,  in  her  behalf,  against  the  McC.  No  fault  was 
charged  by  either  party  against  the  ferry-boat: 

Held,  That  the  case  was  one  to  which  articles  17  and  18  of  the  Act  of  April  29th, 
1864  (18  U.  S.  Slat,  at  Large,  61),  apply.  It  was  the  duty  of  the  McC.  to  keep 
out  of  the  way  of  the  U.,  and  the  duty  of  the  U.  to  keep  her  course ; 

That,  as  the  evidence  showed  that  the  U.  kept  her  course,  it  followed  that  the 
McC.  was  in  fault; 

That  the  IT.,  having  the  right  of  way,  and  having  no  reason  to  suppose  that 
the  McC.  would  hit  her,  was  not  bound  to  slow,  on  the  approach  of  the  ferry- 
boat; 

That,  whatever  mistake  tlie  XT.  mRde  in  not  stopping  and  backing,  was,  at  roost, 
an  error  of  judgment,  under  circumstances  of  danger  brought  about  by  the 
McC.,  and  was  not,  therefore,  to  be  imputed  to  the  U.  as  a  fault. 

Blatchfobd,  J.  This  libel  is  filed  to  recover  against 
the  steamtug  General  William  McCandless  the  damages 
sustained  by  the  libellants,  as  owners  of  the  steamtug 
Unit,  in  consequence  of  a  collision  which  took  place  on 
the  3d  of  May,  1871,  in  the  Bast  river,  between  the  Unit 
and  the  ferry-boat  Commodore  Perry,  by  which  the  Unit 
was  damaged.  The  Unit  started  from  North  Fourth 
street,  William^burgh,  bound  to  the  vicinity  of  pier  12, 
Bast  river,  in  a  strong  flood  tide,  between  five  and  six 
o'clock  in  the  afternoon.  She  ran  over  to  the  New  York 
shore,  and  down  in  an  eddy  there,  and  then  crossed  over 
to  the  Brooklyn  shore,  from  the  point  of  Oorlaer's  Hook, 
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reaching  the  Brooklyn  shore  about  the  lower  end  of  the 
Navy  Yard,  and  from  there  ran  down  along  the  Brook- 
lyn shore  for  half  a  mile,  to  about  off  Adams  street, 
Brooklyn,  where  the  collision  occurred*  The  McCand- 
less  went  down  along  the  New  York  shore  astern  of  the 
Unit,  and  started  to  cross  to  the  Brooklyn  shore  astern 
of  the  Unit,  but  held  a  more  westerly  course  across  than 
the  Unit  did,  and  so  gained  on  the  Unit  as  to  lap  her 
starboard  side  a  short  distance  below  where  the  Unit 
reached  the  Brooklyn  shore.  The  ferry-boat  was  on  a 
trip  from  South  Seventh  street,  Williamsburgh,  to  Roose- 
velt street.  New  York.  She  was  behind  both  of  the  tug- 
boats, and  overtook  them,  and  passed  to  the  starboard 
of  both  of  them.  As  she  was  passing,  the  port  bow  or 
stem  of  the  McCandless  came  in  contact  with  the  star- 
board quarter  of  the  Unit,  and  the  Unit  shot  off  to  star- 
board across  the  bows  of  the  McCandless,  and  struck 
the  port  side  of  the  ferry-boat,  under  the  guard  of  the 
ferry-boat,  abaft  her  wheel.  The  ferry-boat  was  a  side- 
wheel  steamboat,  and  the  tugs  were  both  of  them  screw 
propellers.    The  Unit  was  seriously  inj  ured. 

The  libel  alleges,  that  the  course  of  the  Unit  was 
along  the  Brooklyn  shore,  and  about  one  boat's  length 
from  the  end  of  the  piers ;  that,  when  the  McCandless, 
with  her  stem,  lapped  the  starboard  quarter  of  the  Unit, 
she  was  so  close  as  to  be  within  the  suction  of  the  Unit ; 
that  the  McCandless  gradually  gained  on  the  Unit,  until 
they  were  nearly  abreast,  side  by  side,  the  McCandless 
still  keeping  close  to  the  Unit  and  within  her  suction ; 
that,  when  the  bows  of  the  ferry-boat  had  arrived  at  a 
point  a  little  ahead  of  the  Unit,  the  McCandless  sud- 
denly dropped  back,  so  that  her  stem  came  alongside  of 
the  starboard  quarter  of  the  Unit,  and  her  bow  suddenly 
turned,  either  by  the  action  of  her  wheel,  or  the  suction 
of  the  Unit,  against  the  starboard  quarter  of  the  Unit, 
pressing  the  bows  of  the  Unit  around  against  the  port 
side  of  the  ferry-boat ;  that  the  headway  of  the  McCand- 
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lem  was  not  stopped  until  after  tbe  Unit  had  struck  the 
ferry-boat ;  and  that  the  collision  was  caused  by  the 
carelessness  and  negligence  of  tjhose  navigating  the  Mc- 
Gandless,  in  not  keeping  further  away  from  the  Unit,  in 
keeping  within  her  suction,  in  dropping  back,  and  either 
sheering  her  stem  on  the  starboard  quarter  of  the  Unit, 
or  permitting  the  same  to  be  so  sheered,  in  shoving  the 
stem  of  the  Unit  around  so  as  to  throw  her  stem  against 
the  ferry-boat,  and  in  not  stopping  and  backing  before 
the  Unit  struck  the  ferry-boat. 

The  answer  avers,  that  the  Unit  headed  down  the 
river  along  the  Brooklyn  piers  before  the  McOandless 
did  so ;  that,  after  both  vessels  had  headed  down,  they 
ran  about  side  by  side,  always  lapping  each  other,  the 
McCandless  preserving  a  uniform  course  of  about  150 
feet  from  the  Brooklyn  side,  and  the  Unit  making  a  zig- 
zag course  in  and  out  and  near  the  end  of  the  piers ; 
that  when  the  ferry-boat's  stem  had  commenced  to  lap 
the  starboard  quarter  of  the  McCandless,  the  McOand- 
less was  immediately  slowed ;  that  thereupon  the  Unit 
took  a  sudden  sheer  to  the  right ;  that  then  the  helm  of 
the  McOandless  was  ported  and  she  was  immediately 
backed ;  that,  before  the  McOandless  could  fall  back,  the 
helm  of  the  Unit  was  put  hard  a-starboard,  throwing 
her  stem  around  so  that  it  hit  the  port  bow  of  the 
McOandless,  and  the  course  of  the  Unit  was,  in  conse- 
quence, changed  towards  the  course  of  the  ferry-boat, 
so  that  she  collided  with  the  ferry-boat;  that  the  col- 
lision was  caused  solely  by  the  improper  and  unskil- 
ful navigation  of  the  Unit,  in  not  preserving  a  uniform 
course  down  the  river,  in  not  slowing  on  the  approach 
of  the  ferry-boat,  in  not  stopping 'and  backing  when  it 
was  discovered  that  the  ferry-boat  was  approaching  and 
might  close  in  upon  them,  in  not  having  the  pilot  or  a 
competent  person  at  the  wheel,  she  being  piloted  by  an 
incompetent  and  inexperienced  deck  hand,  and  in  star- 
boarding her  helm  and  thus  throwing  her  stern  around 
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and  against  the  port  bow  of  the  McGandless ;  that  the 
McCandless  slowed  as  soon  as  it  was  found  that  the 
ferry-boat  woald  pass  the  two  tugs  to  the  starboard; 
that,  as  soon  as  it  was  ascertained  that  the  Unit,  from 
her  change  of  course,  was  closing  in  on  the  ferry-boat, 
the  McCandless  fell  back,  which  was  the  only  proper 
course ;  that,  in  doing  so,  she  would  not  have  touched 
the  Unit,  but  for  the  sudden  starboarding  of  the  Unit's 
wheel ;  and  that  those  directing  and  controlling  the 
McGandless  did  everything  in  their  power  to  avoid  the 
•collision,  and  it  was  in  no  way  the  fault  of  the  McGand- 
less or  of  those  controlling  her. 

This  is  clearly  a  case  to  which  Articles  17  and  18  of 
*he  Act  of  April  29th,  1864  (13  U.  S.  Stat,  at  Large,  61), 
.-apply.  The  McGandless  was  overtaking  the  Unit,  and 
it  was  her  duty  to  keep  out  of  the  way  of  the  Unit.  It 
was  equally  the  duty  of  the  Unit  to  keep  her  course. 
The  McGandless  did  not  keep  out  of  the  way  of  the 
Unit.  She  does  not  set  up  in  the  answer  that  what 
liappened  was  due  to  any  improper  management  or 
action  on  the  part  of  the  feny-boat.  Her  excuse  is 
based  on  alleged  improper  conduct  on  the  part  of  the 
Unit.  The  evidence  shows,  however,  that  the  Unit 
kept  her  course,  and  did  not  make  a  zigzag  course,  and 
did  not  Btarboard  her  helm,  as  alleged  in  the  answer. 
It  follows,  that  the  McGandless  was  in  fault. 

But,  in  addition  to  this,  the  evidence  shows  positive 
fault  on  the  part  of  the  McGandless.  She  ought  to  have 
kept  farther  away  from  the  Unit,  and  not  have  got  with- 
in her  suction,  and  she  ought  to  have  stopped  and  backed 
sooner  than  she  did. 

The  only  question  is,  as  to  whether  the  Unit  neg- 
lected any  precaution  required  by  the  special  circum- 
stances of  the  case.  It  is  alleged  that  she  ought  to  have 
Blowed  on  the  approach  of  the  ferry-boat,  and  ought 
afterwar-ls  to  have  stopped  and  backed.  But  she  had  the 
right  of  way,  and  had  no  reason  to  suppose  that  the 
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McGandless  would  hit  her,  or  would  not  stop  and  back  in 
season  to  avoid  all  danger.  Whatever  omission  the  Unit 
made,  in  not  slowing,  stopping  and  backing,  was,  at 
most,  an  error  of  judgment,  under  circumstances  of 
danger  brought  about  wholly  by  the  fault  of  the  McGand- 
less, and  is,  therefore,  not  to  be  imputed  as  a  fault,  as 
between  her  and  the  McOandless.  If  the  ferry-boat  had 
been  damaged  and  were  suing  the  Unit,  a  different  rule 
might  prevail. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages sustained  by  the  libellants. 

Beehe^  JDonohue  c6  Cooke,  for  the  libellants. 

Wilcox  dk  RolibSy  for  the  claimants. 
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Collision  in  North  River. — Steamboats  Crossino. 

A  ferry-boat,  bound  from  New  York  to  Jersey  City,  left  her  slip,  on  an  ebb  tide, 
under  a  port  helm  in  order  to  get  a  good  offing,  so  as  not  to  be  carried  so  far 
down  aa  to  be  below  a  proper  point  from  whieli  to  reach  her  slip  on  the  oppo- 
site side  of  the  Hudson  river.  Out  in  the  river,  and  below  her,  was  a  propeller, 
coming  np  the  river  and  having  the  ferrj'-boat  on  her  starboard  hand.  When 
the  ferry-boat  cleared  the  line  of  the  piers,  her  pilot,  perceiving  the  propeller, 
blew  one  whistle.  Receiving  no  reply,  he  blew  another  single  whistle,. to  which 
the  propeller  responded  with  a  single  whistle.  The  propeller  in^mediately 
slowed,  stopped  and  backed  her  en<rine  and  put  her  wheel  hard  a^ort,  while 
the  ferry-boat  kept  on  without  slowing,  till  her  pilot  saw  that  the  propeller 
would  hit  the  ferry-boat,  when  he  starboarded  his  helm,  changing  the  course  of 
the  ferry-boat,  but  not  contributing  to  the  collision  which  ensued,  the  propeller 
striking  the  ferry-boat  on  the  port  side  nearly  amidships ; 
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£[$14,  That  as  the  ooortee  of  the  reasels  were  croBsing,  and  the  propeller  had  the 
ferry-boat  on  her  atarboard  hand,  ft  waa  the  duty  of  the  latter  to  keep  her  coarse, 
and  the  duty  of  the  propeller  to  ayoid  her; 

That  the  propeller  had  no  right  to  snppoae  that,  as  the  ferry  slip  on  the  Jersey 
side  was  lower  down  the  rirer  than  the  one  on  the  New  York  side,  therefore 
the  ferry-boat  would  drop  down  the  river,  and  go  nnder  the  atem  of  the 
propeller,  becanae,  the  coarse  taken  by  the  feiry-boat  was  the  usual  one  on 
such  a  tide ; 

That  the  ferry-boat  was  not  in  fault  In  keeping  on  without  slowing,  especially 
under  the  signals  giren ; 

That  the  propeller  was  solely  in  £sult  for  the  collision. 

Blatchford,  J.  This  libel  is  filed  by  the  owners  of 
the  ferry-boat  John  S.  Darcy,  against  the  propeller 
John  Taylor,  to  recover  for  the  damages  sustained  by 
the  libellants  in  conse(|uence  of  a  collision  which  took 
place  between  the  two  vessels  on  the  31st  of  October, 
1867,  in  the  Hudson  river,  just  below  the  ferry  slip  at 
the  foot  of  Desbrosses  street,  New  York,  out  of  which 
the  ferry-boat  had  gone,  on  one  of  her  regular  tr  ips  to 
the  foot  of  Montgomery  street,  Jersey  city.  The  pro- 
peller was  bound  up  the  river.  The  ferry-boat  blew  a 
long  blast  of  her  steam  whistle  before  leaving  her  slip, 
and,  as  the  tide  was  strong  ebb,  and  the  wind  was  north- 
west, increasing  the  set  down  of  the  ebb  tide,  and  a 
large  steamboat  was  backing  around  the  upper  end  of 
the  pier  next  below  the  ferry  slip,  the  ferry-boat  went 
out  under  a  port  helm,  to  get  a  good  oflfing  and  not  be 
carried  down  by  the  tide,  either  into  dangerous  proxim- 
ity to  the  steamboat  referred  to,  or  so  far  down  as  to  be 
below  a  proper  point  from  which  to  reach  her  opposite 
slip  in  such  a  tide.  No  sooner  had  the  ferry-boat  cleared 
the  line  of  the  piers,  than  her  pilot,  perceiving  the  pro- 
peller, blew  one  blast  of  his  steam  whistle,  to  indicate 
that  he  would  hold  his  course  to  the  right,  the  propeller 
bemg  then  on  his  port  hand  and  down  the  river.  Be- 
cemng  no  response  to  this,  he  blew  another  single  blast, 
lo  this  the  propeller  responded  by  a  single  blast.  The 
propeUer  immediately  slowed,  stopped,  and  backed  her 
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engine,  and  put  her  helm  hard  a-port.  The  ferry-boat 
kept  on,  without  any  change  of  course,  and  without 
slowing,  stopping  or  backing.  When  the  pilot  of  the 
ferry-boat  saw  that  the  propeller  would  hit  him,  he  star- 
boarded, and  produced  some  change  in  the  course  of  the 
ferry-boat  before  the  blow,  but  the  starboarding  was  in 
the  jaws  of  peril  and  had  no  effect  to  produce  the  collis- 
ion. The  ferry-boat  did  not  slow,  stop  or  back  till  after 
the  collision.  The  propeller  made  considerable  change 
in  her  course,  by  her  porting,  towards  the  ferry-boat,  be- 
fore the  blow.  The  stem  of  the  propeller  struck  the 
port  side  of  the  ferry-boat,  a  few  feet  abaft  her  side 
wheel  on  that  side,  and  crushed  in  her  guard,  and  opened 
a  hole  in  her  hull  so  that  she  soon  afterwards  sank. 
The  propeller  had  the  ferry-boat  on  her  own  starboard 
side.  The  collision  took  place  about  twenty  minutes 
past  live  o'clock  in  the  afternoon.  There  was  daylight 
enough  for  each  boat  to  see  the  other. 

On  these  facts  there  can  be  no  doubt  that  the  pro- 
peller is  solely  responsible  for  this  collision.  It  was  her 
duty  to  keep  out  of  the  way  of  the  ferry-boat,  and  it  was 
the  duty  of  the  fferry-boat  to  keep  her  course.  It  is  in- 
sisted that  the  courses  of  the  two  boats  were  not  cross- 
ing, for  the  reason  that,  if  the  ferry-boat  had  dropped 
down  with  the  tide,  and  gone  between  the  propeller  and 
the  New  York  shore,  the  courses  of  the  two  vessels 
would  not  have  crossed  each  other,  and  that,  as  the 
ferry  slip  on  the  Jersey  side  was  lower  down  the  river 
than  the  slip  on  the  New  York  side,  the  propeller  had  a 
right  to  suppose  that  the  ferry-boat  would  take  that 
course.  The  answer  is,  that  it  is  shown  that  the  course 
the  ferry-boat  took  was  \he  usual  course  taken  on  such 
a  tide,  and  that  she  maintained  it  from  the  moment  she 
left  her  slip  until  the  collision  was  unavoidable.  As 
such  a  course  crossed  the  course  of  the  propeller,  if  it 
involved  risk  of  collision,  as  is  shown  by  the  result,  the 
propeller,  in  discharge  of  her  duty  to  keep  out  of  the 
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way  of  the  ferry-boat,  ought  to  have  stopped  and  re- 
versed loDg  before  she  did.  There  would  then  have 
been  no  collision.  It  is  also  insisted  that  the  ferry-boat 
should  have  slowed,  stopped  and  backed  before  she  did. 
But  she  would  have  been  in  fault  if  she  had  done  so, 
especially  after  the  single  blast  in  response  from  the 
propeller,  which  indicated  that  the  propeller  expected  the 
ferry-boat  to  keep  going  on  in  the  course  she  was  on. 

It  was  conceded  by  the  counsel  for  the  propeller,  in 
argument,  that,  if  the  propeller  had  paid  no  attention  to 
the  signal  from  the  ferry-boat,  and  had  kept  on  her 
course  without  slackening  her  speed  or  porting  her  helm, 
there  would  have  been  no  collision.  The  propeller  was 
free  to  choose  the  means  of  keeping  out  of  the  way  of 
the  ferry-boat,  and  was  not  bound  to  port  her  helm, 
because  of  the  single  blast  from  the  ferry-boat. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages sustained  by  the  libellant.* 

TF.  B.  Beebe  and  J.  C.  Jackson^  for  the  libellants. 

C.  Tan  Santvoordj  for  the  claimants. 


NOVEMBER,  1872. 

m   THE   MATTER    OF    PETEK    EADO,    AN   AL- 
LEGED BANKRUPT. 

Pleading. — Preference. 

A  petition  in  involnntary  bankruptcy,  which  states  the  giving  to  the  petitioner  of 
an  unlawful  preference  in  respect  to  the  debt,  but  does  not  surrender  the  prefer- 
ence,  will  be  dismissed. 


•  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal,  in  January,  1874. 
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This  was  a  petition  in  involuntary  bankruptcy,  which 
set  forth  a  debt  due  to  the  petitioners,  for  tobacco  sold 
and  delivered  by  them  to  the  bankrupt,  to  the  amount  of 
$2,027  16.  and  alleged  that  on  account  of  that  he  had  re- 
turned to  them  tobacco  worth  $1,140  10,  at  such  a  time 
as  to  make  such  return  an  unlawful  preference  of  their 
debt  to  sucji  amount. 

For  the  petitioners,  B.  S.  Newcomhe. 

For  Bado,  Peter  Cook. 

Blatchford,  J.  The  petitioners,  having  accepted 
an  unlawful  preference  in  respect  of  the  debt  set  forth  in 
their  petition,  cannot  maintain  the  petition,  so  long  as 
they  do  not,  by  the  petition,  surrender  such  preference. 
An  opportunity  will  be  allowed  them  to  move,  on  notice, 
for  leave  to  amend  the  petition  in  that  respect.  If  no 
such  motion  is  made,  the  petition  must  be  dismissed. 


NOVEMBER,  1872. 

IN  THE  MATTEE  OF  BIOHABD  H.  HINSDALE 
AND  EDWAED  E.  D.  DOUGHTY,  BANK- 
EUPTS. 

Rxoistbr'b  Fxss. — Second  MssTiNa. — ^Trustkx. 

If  a  trustee,  who  baa  been  appointed  under  the  48d  section  of  the  bankruptcy  Act, 
call  a  second  general  meeting  of  the  creditors,  the  fees  of  the  register  incident 
to  snch  meeting  are  not  chargeable  against  the  estate. 

The  register  in  this  case  certified  to  the  Court  that 
the  property  of  the  bankrupts  had  been,  pursuant  to  the 
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43d  section  of  the  bankruptcy  Act,  conveyed  to  a  trnstee, 
to  be  distribated  ander  the  direction  of  a  committee  of 
the  creditors ;  that  the  question  had  arisen  whether  the 
estate  was  liable  for  the  fees  of  the  register  incident  to  a 
second  general  meeting  of  the  creditors ;  and  that,  in  his 
opinion,  the  estate  was  not  so  liable. 

Blatohfobd,  J.  Assuming,  though  it  is  not  so  stated 
in  the  certificate  of  the  register,  that  the  second  general 
meeting  was  called  by  the  trustee,  I  find  in  the  Act  no 
authority  or  direction  for  the  calling  of  such  meeting  by 
the  trustee.  I  see  nothing,  therefore,  in  the  facts  certi- 
fied that  can  warrant  the  charging  against,  or  paying 
out  of,  the  estate  of  the  bankrupts,  the  fees  of  the  regis* 
ter  upon  or  incident  to  such  meeting. 


NOVEMBER,  1872. 

IN    THE    MATTEE    OF   WALTER    S.    DEEBY,   A 

BANKEUPT. 

Jurisdiction. — Infant.—- Ratifioatioit. 

m 

iDfants,  in  respect  to  their  general  contracts,  are  not  embraced  within  the  provis- 
ions of  the  bankroptcy  Act,  aa  subjects  of  either  yolnntary  or  invuluntafy  bank- 
mptcy. 

On  the  7th  of  December,  1871,  a  petition  in  inyolnntary  bankroptcy  against  D* 
was  filed  by  S.,  who  alleged,  as  the  act  of  bankroptcy,  the  making  by  D.  of  a 
chattel  mortgage  to  B.  A.  <k  W.,  on  November  14th,  1871,  he  being  then  in- 
solvent.  D.  was  adjudged  a  bankrupt,  and  an  assignee  was  appointed.  On  the 
1st  of  December,  1871,  an  action  was  commenced  in  a  State  Court  by  P.,  as 
guardian  ad  lUem  of  D.,  as  an  infant,  against  B.  A.  <fr  W„  to  recover  for  an  al- 
leged  conversion  by  them  of  the  goods  covered  by  the  chattel  mortgage.  The 
assignee  in  bankruptcy,  after  his  appointment,  filed  a  bill  in  equity  against  B. 
A.  <fe  W.  to  recover  for  the  i^leged  conversion  of  the  same  goods.    Thereupon 
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B.  A.  <fc  W.,  in  April,  1872,  filed  a  petition  in  the  bankmptcy  Conrt,  pra3'in^ 
that  the  adjudication  of  bankruptcy  against  D.  might  be  set  aside,  allegit-g, 
among  other  things,  that  D.  was  an  infant  when  the  petition  was  filed  against 
him,  which  fact  was,  on  a  reference,  established  to  be  true.  On  the  hearing,  D., 
who  had  now  become  of  age,  presented  a  petition  praying,  among  other  things, 
for  the  confirmation  of  the  bankruptcy  proceedings  against  him : 

Held,  That  B.  A.  A  W.  were  in  a  position  to  entitle  them  to  ask  the  ioterpositiun 
of  this  Court  to  yacate  the  adjudication ; 

That,  as  D.  was  an  infant  at  the  time  of  the  filing  of  the  petition,  the  Court  had 
no  jurisdiction  to  make  the  adjudication ; 

That  the  petition  filed  by  D.,  after  he  came  of  age,  for  a  confirmation  of  the  bank- 
ruptcy proceedings,  could  not  give  the  Court  jurisdiction ; 

That,  as  D.  was  an  infant,  the  giving  of  the  mortgage  to  B.  A.  A  W.  was  not  an 
act  of  bankruptcy,  because  it  was  not  an  absolute  transfer,  but  was  subject  to 
hia  election  to  afiirm  or  disaffirm  it  when  he  came  of  age ; 

That  the  adjudication,  and  all  the  proceedings  had  thereupon,  must  be  vacated. 

BiiATCHPORD,  J.  On  the  7th  of  December,  1871, 
Frederick  Stevens  filed  in  this  Court  a  petition  in  invol- 
untary bankruptcy  against  Walter  S.  Derby.  The  debt 
set  forth  in  the  petition  was  alleged  to  be  for  goods  sold 
to  Derby  in  October  and  November,  1871.  The  act  of 
bankruptcy  alleged  was  the  execution  by  Derby,  while 
insolvent,  on  the  14th  of  JTovember,  1871,  to  the  firm  of 
Barton,  Alexander  &  Waller,  of  a  chattel  mortgage,  to 
secure  a  claim  of  $2,100,  payable  on  demand,  of  his  en- 
tire stock  of  goods  and  the  fixtures  in  his  store,  with 
intent  to  give  a  preference  to  them,  of  which  mortgaged 
property,  it  was  alleged,  they  took  possession  three  days 
afterwards.  On  the  petition,  an  order  to  show  cause  was 
issued,  retiu-nable  December  16th,  1871.  On  proof  of  the 
service  of  the  order  and  of  a  copy  of  the  petition  on 
Derby  on  the  9th  of  December,  1871,  an  adjudication  of 
bankruptcy  was  made  against  him  on  the  18th  of  Decem- 
ber, 1871,  to  which  day  the  matter  had  been  adjourned. 
The  proof  of  service  was  to  the  effect  that  the  person 
making  it  went  to  the  dwelling-house  which  was  the  last 
and  usual  place  of  abode  of  Derby  in  this  District,  and 
rang  the  door  bell ;  that  a  woman  of  mature  age  came  to 
the  door,  who  appeared  to  be,  and  acted  as  if  she  was, 
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mistress  of  the  house;  that  the  person  inquired  for 
Derby  by  his  full  name ;  that  she  answered  that  be  was 
not  in,  and  declined  to  give  any  further  information  con- 
cerning him  ;  and  that  the  person  then  delivered  to  and 
left  with  her  a  copy  of  the  petition  and  of  the  order,  and 
stated  to  her  that  they  were  for  Derby.  Neither  on  tfie 
return  day,  nor  on  the  adjourned  day,  did  Derby  appear, 
although  called  in  open  Court,  and  the  Court  was  not 
advised  that  he  was  not  of  full  age.  The  case  was  re- 
ferred to  a  register,  and  a  warrant  was  issued,  and  Fred- 
erick Dodsworth  was  elected  assignee. 

On  the  5th  of  April,  1872,  the  said  Barton,  Alexander 
&  Waller  filed  in  this  Court  a  petition,  setting  forth  the 
execution  of  the  mortgage  to  them  by  Derby,  on  a  part 
of  his  stock,  to  secure  $2,199  40,  due  for  the  purchase 
money  of  the  greater  portion  of  the  mortgaged  goods ; 
that  the  mortgage  was  not  taken  in  violation  of  the  bank- 
rui)tcy  Act,  or  to  obtain  a  preference ;  that,  on  the  27th 
of  November,  1871,  Derby  carried  away  and  converted  to 
his  own  use  all  his  stock  and  goods,  except  some  show 
cases  and  rubbish,  which  rubbish  the  petitioners  after- 
wards sold  under  their  mortgage,  but  realized  nothing 
above  expenses  of  sale ;  that,  on  the  1st  of  December, 
1871,  one  Purdy,  as  guardian  ad  litem  of  Derby,  as  an  in- 
fant, appointed  by  a  State  Court  on  the  29th  of  Novem- 
ber, 1871,  brought  a  suit  in  that  Court  against  the  peti- 
tioners, to  recover  $4,000,  as  damages '  for  the  alleged 
conversion  by  them  of  the  goods  covered  by  the  mort- 
gage, claiming  that  the  mortgage  was  void  by  reason  of 
the  infancy  of  Derby ;  and  that  said  cause  proceeded  to 
an  issue  on  the  12th  of  March,  1872,  by  complaint,  an- 
swer, and  reply,  and  was  still  pending.  The  petition 
then  sets  forth  the  filing  of  the  petition  in  bankruptcy, 
and  the  issuing  of  the  order  to  show  cause,  and  alleges 
that  said  order  was  not  left  at  the  last  or  usual  place  of 
residence  of  Derby ;  that  Derby  did  not  reside,  at  the 
tmie,  at  the  house  where  it  was  left ;  that  the  party  serv- 
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ing  it  was  so  informed;  that  it  did  not  come  into  the 
possession  of  Derby ;  that  he  did  not  appear  in  the  bank- 
ruptcy proceedings,  either  in  person  or  by  attorney  or 
guardian  ;  that  the  claim  of  the  petitioners  against  him 
amounts  to  more  than  two-thirds  of  his  entire  indebted- 
ness ;  that,  at  the  meeting  of  creditors  to  elect  an  as- 
signee, the  petitioners  were  not  allowed  to  vote ;  that 
the  petitioners  then  and  th^re  filed  with  the  register,  and 
gave  to  the  creditors,  notice  of  the  alleged  infancy  of 
Derby ;  that  they  afterwards  served  on  the  assignee  no- 
tice of  such  alleged  infancy,  and  of  the  pendency  of  such 
suit  in  the  State  Court ;  that,  thereafter,  the  said  assignee 
filed  in  this  Court  a  bill  in  equity  against  the  petitioners, 
claiming  tc(^  recover  from  them  $5,000,  as  damages  for  the 
alleged  conversion  of  the  same  goods  involved  in  the 
suit  in  the  State  Court ;  that  the  petitioners  have  made 
every  eflbrt  to  find  Derby,  but  have  been  unable  to  com- 
municate with  him  or  to  discover  the  property ;  that, 
during  the  dealings  of  the  petitioners  with  Derby,  he 
was  held  out  to  them  as,  and  they  believed  him  to  be,  a 
person  of  full  age ;  that,  in  fact,  he  was,  and  still  now 
continues  to  be,  an  infant,  under  the  age  of  twenty-one 
years,  and  incapable  of  contracting  a  debt  or  legal  obli- 
gation; that  Stevens  never  had  a  demand  against  him 
capable  of  being  enforced  at  law,  and  the  alleged  debt  to 
Stevens,  on  which  the  adjudication  rested,  was  not  a 
legal  debt ;  that,  by  reason  of  such  infancy,  the  said  ad- 
judication is  void,  as  against  the  petitioners ;  and  that 
the  rights  of  the  petitioners  are  prejudiced  by  the  said 
adjudication,  as  they  are  subjected  to  two  separate  suits 
for  one  cause  of  action.  They  pray  that  the  adjudication 
and  the  proceedings  thereon  be  vacated,  and  the  assignee 
be  enjoined  from  prosecuting  his  suit. 

On  such  petition,  and  a£Qdavits  annexed  to  it,  and  on 
the  proceedings  herein,  an  order  was  made  requiring 
Stevens  and  the  assignee  to  show  cause  why  the  adjudi- 
cation and  the  proceedings  had  thereupon  should  not  be 
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vacated,  on  tbe  ground  that,  at  the  time  of  tbe  adjudica- 
tion, Derby  was  an  infant,  and  staying,  in  the  mean 
time,  all  proceedings  in  the  suit  by  the  assignee.  In 
answer,  Stevens  and  the  assignee  set  forth,  by  affidavit, 
that  the  sale  of  goods  by  Stevens  to  Derby,  on  credit, 
was  made  on  the  recommendation  of  the  petitioners  as 
to  Derby's  financial  condition ;  that,  a  few  days  after 
such  sale,  the  petitioners,  by  threats  of  legal  proceed- 
ings, procured  the  mortgage  which  covered  the  goods 
so  sold  by  Stevens  to  Derby ;  that  Derby  is  a  married 
man,  and  has  been  in  business  for  himself  for  several 
years,  and  is  over  twenty-one  years  of  age ;  that  the  pe- 
titioners have  never  proved  any  claim  in  bankruptcy,  as 
creditors  of  Derby ;  that  the  house  where  the  petition 
and  order  were  left  was  the  last  and  usual  and  known 
place  of  residence  of  Derby  in  New  York ;  that  Derby 
knew  of  the  pendency  of  the  bankruptcy  proceedings 
from  their  commencement ;  and  that,  on  the  6th  of 
March,  1872,  a  final  order  was  entered  in  the  suit  in  the 
State  Court,  enjoining  Derby  from  further  prosecuting  it, 
and  authorizing  the  assignee,  as  such,  to  be  substituted 
as  plain  tiffin  it,  and  to  prosecute  it  for  the  benefit  of 
the  creditors  of  Derby,  but  the  assignee  has  no  inten- 
tion of  so  doing,  and  intends  to  rely  on  his  suit  in  this 
Court. 

The  question  of  the  actual  infancy  of  Derby  at  the 
time  of  the  {^judication  being  in  doubt,  the  Court  made 
an  order  for  the  taking  of  proof  before  a  referee,  as  to 
the  age  of  Derby  at  the  date  of  the  adjudication.  Such 
proof  is  now  before  the  Court,  and  the  motion  to  vacate 
the  adjudication  has  been  heard.  It  clearly  appears 
that  Derby  did  not  reach  the  age  of  twenty-one  years 
until  tbe  14th  of  May,  1872. 

On  the  hearing,  Derby  presented  to  the  Court  a  peti- 
tion, verified  by  him  on  the  1st  of  June,  1872,  and  of 
which  a  copy  was  served  on  the  attorneys  for  the  peti- 
tioners on  the  loth  of  June,  1872,  setting  forth  that  he 
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resided,  for  six  months  immediately  preceding  the  filing 
of  the  petition  of  Stetens,  in  this  District,  and  bad  con- 
tinued to  reside  there,  and  now  resides  there ;  that  he 
was  owing  debts  at  the  time  of  filing  said  petition,  and 
is  now  owing  debts,  which  he  is  unable  to  pay,  to  an 
amount  exceeding  $300 ;  that  he  was  indebted,  at  the 
time  of  filing  said  petition,  to  Stevens,  in  the  sum  men- 
tioned in  said  i>etition,  and  to  three  other  creditors, 
whom  he  names,  in  sums  which  he  names,  the  aggregate 
of  the  four  being  1895  01 ;  that  at  the  time  of  contract- 
ing such  debts  he  was  a  minor,  but  was  engaged  in  busi- 
ness on  his  own  account ;  that  said  debts  were  just,  and 
were  contracted  in  good  faith,  and  would  have  been  paid 
long  since  had  not  Barton,  Alexander  &  Waller,  on  the 
17th  of  November,  1871,  wrongfully  seized  his  entire 
stock  of  goods,  of  the  value  of  about  $5,000,  and  con- 
verted the  same  to  their  own  use,  and  thereby  broken  up 
his  business,  and  deprived  him  of  the  means  of  paying 
his  just  debts ;  that  he  arrived  at  the  age  of  twenty-one 
years  on  the  14th  of  May,  1872 ;  that  he  now  ratifies  and 
confirms  the  said  four  debts  (naming  them,  but  not  in- 
cluding that  to  Barton,  Alexander  &  Waller),  and  also 
ratifies  and  confirms  the  proceedings  in  bankruptcy 
herein,  and  the  adjudication  and  proceedings  there- 
under ;  that  he  has  been  and  is  willing  to  surrender  his 
estate  and  efl'ects  for  the  benefit  of  his  said  creditors, 
and  desires  to  obtain  the  benefit  of  the  bankruptcy  Act ; 
that  the  said  four  creditors  are  all  the  creditors  who 
have  proved  claims  against  him  in  the  bankruptcy  pro- 
ceedings ;  and  that  he  has  no  property  except  that 
which  was  taken  possession  of  by  Barton,  Alexander  & 
Waller,  and  had  no  other  property  at  the  time  the  petition 
of  Stevens  was  filed.  He  therefore  pray  s  that  the  proceed- 
ings in  bankruptcy,  commenced  on  the  petition  of  Stev- 
ens, may  be  continued,  perfects  and  carried  through, 
and  that  he  may  be  decreed  to  have  a  discharge  from 
his  debts. 
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In  answer  to  this  petition  of  Derby,  it  is  stated,  on 
the  part  of  Barton,  Alexander  &  Waller,  by  affidavit, 
that  they  did  not  take  possession  of  the  goods  of  Derby, 
but  that  Derby,  on  the  17th  of  November,  1871,  before 
daybreak,  carted  away  from  his  store  his  entire  movable 
stock,  leaving  only  the  fixtures  and  some  rubbish,  and 
has  ever  since  retained  said  goods  and  concealed  himself 
from  said  firm  ;  and  that  the  removal  of  the  goods  took 
place  in  the  presence  of  three  policemen,  who  knew 
Derby,  and  did  not  interfere  because  they  knew  him  to 
be  the  proprietor  of  the  store. 

On  the  part  of  Barton,  Alexander  &  Waller,  it  is  con- 
tended, that,  as  Derby  was  an  infant  when  he  contracted 
the  debt  to  Stevens,  there  was  no  provable  debt  due  to 
Stevens  at  the  time  of  the  adjudication,  and  the  proceed- 
ings in  bankruptcy  were  unauthorized ;  that  the  mortgage 
to  Barton,  Alexander  &  Waller  was  void  because  of  the 
infancy  of  Derby  at  the  time  it  was  given,  and,  therefore, 
Derby  committed  no  act  of  bankruptcy  by  giving  it ;  that 
Derby,  by  the  suit  in  the  State  Court,  which  is  still 
pending,  repudiated  the  mortgage ;  that  he  still  repudi- 
ates it  and  the  debt  secured  by  it,  by  disowning  it  in  his 
petition,  and  not  therein  ratifying  and  confirming  it; 
that,  as  no  title  passed  to  Barton,  Alexander  &  Waller 
by  the  mortgage,  they  obtained  thereby  no  preference ; 
that  the  petition  merely  ratifies  the  four  claims  proven 
during  the  infancy  of  Derby,  for  the  purpose  of  a  dis- 
charge therefrom,  and  such  ratification  does  not  amount 
to  a  promise,  since  he  became  of  age,  to  pay  such  debts, 
so  as  to  create  a  liability  therefor,  on  which  suits  could 
be  brought ;  that  the  claim  of  Barton,  Alexander  & 
Waller  is  as  just  and  fair  a  claim  as  any  one  of  the  other 
four ;  that  the  adjudication  was  void  on  the  grounds,  (1) 
that  there  was  no  debt  due  to  Stevens  at  the  time  of  the 
adjudication  ;  (2)  that  the  act  of  bankruptcy  alleged  in 
the  petition  of  Stevens  was  not  committed ;  (3)  and  that 
the  Court  obtained  no  jurisdiction  of  the  person  of 
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Derby ;  that  the  void  adjudication  cannot  be  rendered 
valid  by  any  subsequent  consent  or  ratification  by  Derby ; 
and  that  Derby,  it*  he  wishes  to  become  a  bankrupt, 
must  now  petition  in  the  usual  way. 

On  the  part  of  the  assignee  and  of  Stevens,  it  is 
urged,  that,  if  these  proceedings  are  dismissed,  all  rem- 
edy against  Barton,  Alexander  &  Waller,  under  proceedr 
ings  in  bankruptcy,  is,  by  lapse  of  time,  gone ;  that,  if 
necessary,  the  proceedings  should  be  allowed  to  be 
amended,  by  having  a  guardian  ad  litem  appointed  for 
Derby  nunc  pro  tunc ;  and  that  there  is  nothing  in  the 
language  of  the  bankruptcy  Act  of  1867  that  forbids  its 
application  to  an  infant,  and  its  language  is  broad 
enough  to  cover  the  case  of  an  infant. 

I  entertain  no  doubt  that  Barton,  Alexander  &  Wal- 
ler are  in  a  position  to  entitle  them  to  ask  the  interposi- 
tion of  this  Court  to  vacate  the  adjudication.  The  fact 
of  the  pendency  of  the  suit  in  this  Court  brought  by  the 
assignee  against  them,  and  the  fact  that  they  are  as  fully 
creditors  of  Derby  as  are  those  who  have  proved  their 
debts  against  him,  except  in  the  particular  that  they 
have  not  formally  proved  their  debt,  give  them  an  inter- 
est to  protect,  which  brings  them  within  the  principles 
laid  down  in  In  re  The  Boston,  Hartford  &  Erie  E.  E.  Co. 
(9  Blatchf.  C.  C.  E.  101),  and  demands  that  the  Court 
should,  at  their  instance,  inquire  whether  the  adjudica- 
tion in  this  case  can  be  sustained. 

The  word  "infant"  or  "minor"  is  not  found  in  the 
bankruptcy  Act.  The  language  of  the  39th  section, 
"any  person  residing  and  owing  debts  as  aforesaid," 
which  refers  to  the  11th  section,  and  the  language  of  the 
11th  section,  "any  person  residing  within  the  jurisdic- 
tion of  the  United  States,"  is  broad  enough  to  include 
an  infant.  So,  the  language  of  the  103d  section  of  the 
insolvency  law  of  Massachusetts  {Gen.  Stat,  of  Mass.  of 
1860,  chap.  118),  authorizes  involuntary  proceedings 
agrdnst  "  any  person,"  not  mentioning  infants  by  words 
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of  iDclusion  or  exclusion.  In  the  case  of  Farris  v.  Bleb- 
ardson  (6  Allen^  118),  a  minor  had  been  put  into  insolv- 
ency by  some  of  his  creditors,  by  default,  on  a  notice 
left  at  his  last  and  usual  place  of  abode,  it  not  being 
made  known  to  the  judge  of  insolvency  that  he  was  a 
minor.  He  had  obtained  credit  from  the  petitioning 
creditors  on  the  strength  of  representations  that  he  was 
of  full  age.  A  creditor  of  his,  who  held  promissory 
notes  of  his,  and  had  attached  his  property  thereon, 
before  the  insolvency  proceedings  were  commenced, 
brought  a  bill  in  equity,  to  restrain  such  proceedings, 
against  the  judge,  the  messenger  and  the  petitioning 
creditors.  The  Court  held  the  proceedings  to  be  void, 
on  the  ground  that  they  had  been  prosecuted  without 
the  appointment  of  any  guardian  ad  litem  for  the  infatit. 
It  says  :  **  In  the  absence  of  any  express  legislative  en- 
actment, or  some  clear  implication  arising  from  an  exist- 
ing provision  of  law,  we  cannot  sanction  proceedings  in 
their  nature  judicial,  which  involve  so  wide  a  departure 
from  the  principles  and  practice  on  which  civil  suits 
against ,  infants  are  uniformly  conducted  in  Courts  of 
law."  But  it  abstained  from  deciding  whether  the  pro- 
visions of  the  insolvent  laws  of  Massachusetts  were  at 
all  applicable  to  infants,  even  when  duly  represented  by 
a  prochein  ami  or  a  guardian  ad  litem.  It  suggests,  how- 
ever, that  there  is  fair  reason  to  doubt  whether  the 
Legislature  intended  to  include  infants  among  those  en- 
titled to  the  benefit  of  or  subject  to  the  duties  and  lim- 
itations created  by,  the  insolvent  laws. 

It  cannot  be  doubtful  that  an  adjudication  against  an 
infant  who  does  not  appear  by  a  guardian  ad  litem^  can- 
not be  upheld.  It  is  an  adjudication  against  a  person 
who  has  no  legal  existence,  so  as  to  be  proceeded  against 
in  a  Court  as  if  he  were  of  full  age.  He  is  called  upon 
to  show  cause,  when  he  cannot,  by  himself,  be  heard  to 
do  so. 

It  is  supposed,  however,  that  this  is  a  matter  personal 
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to  the  infant,  and  that  the  defect  is  cured,  if  the  infant, 
after  he  becomes  of  age,  comes  into  Oourt  and  waives 
the  irregularity  by  ratifying  the  proceeding;  or,  that 
the  defect  may  be  cured  by  the  action  of  the  Oourt  now, 
under  such  ratification,  in  appointing  a  guardian  ad 
litem  for  the  infant,  for  the  time  of  his  infancy,  nuTic  pro 
tunCj  as  of  the  return  day  of  the  order  to  show  cause.  It 
will  not  be  necessary,  in  the  view  I  take  of  this  case,  to 
discuss  the  question  thus  suggested,  for  T  am  of  opinion 
that  infants,  as  subjects  of  either  voluntary  or  involun- 
tary bankruptcy,  are  not  embraced  within  the  provisions 
of  the  Act  of  1867,  at  least,  in  respect  to  their  general 
contracts. 

I  have  not  been  referred  to  any  decision  on  the  sub- 
ject under  the  present  Act.  Under  the  Act  of  1841,  it 
was  said  by  Judge  McLean,  in  In  re  Book  (3  McLean,  317), 
that  that  Act  extended  to  infants.  The  report  of  that  case 
is  very  meagre,  and  throws  little  light  on  the  question. 

The  general  contracts  of  an  infant  having  no  force, 
if  disaffirmed  by  him  after  attaining  his  majority,  it  is 
idle  for  him  to  set  forth,  in  a  voluntary  case,  commenced 
during  his  infancy,  a  schedule  of  his  creditors,  and  idle 
for  them  to  prove  their  debts  during  his  infancy,  for,  the 
whole  proceedings  must  be  in  vain,  if  the  debts  are  dis- 
affirmed by  him  after  he  attains  his  majority.  And  it 
does  not  comport  with  the  proprieties  of  a  Oourt  of  jus- 
tice, that  it  should  solemnly  entertain  proceedings 
brought  by  an  infant  bankrupt  voluntarily,  with  the  sur- 
render of  his  property  to  the  Oourt,  and  its  granting  of 
protection  thereon,  and  its  injunctions  against  pending 
suits,  and  then  permit  him  afterwards  to  demand  the 
restoration  of  his  property  and  the  virtual  dismissal  of 
the  proceedings,  against  the  will  of  the  creditors  set 
forth  in  his  schedule,,  and  who  have  suffered,  perhaps, 
from  the  effect  of  the  injunctions  of  the  bankruptcy 
Gourt,  on  the  ground  that,  having  arrived  at  full  age,  he 
disaffirms  the  debts  so  set  forth. 
Bt.  Vol.  VI.— 16 
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So,  in  an  involuntary  case,  the  property  of  the  infant 
bankrupt  would  be  taken  by  the  Court,  injunctions 
would,  after  adjudication,  be  granted  against  pending 
suits,  a  schedule  of  his  creditors  would  be  furnished  by 
the  bankrupt,  and  their  debts  would  be  proved,  to  no 
purpose,  for,  his  disaffirmance  of  the  debts,  after  becom- 
ing of  age,  would  necessitate  the  restoration  to  him  of 
his  property,  without  any  relief  to  the  creditors. 

But  there  are  other  difficulties  attendant  on  an  invol- 
nntary  case.  The  debt  of  a  petitioning  creditor  must  be 
a  debt  provable  at  the  time  the  petition  is  filed.  A  debt 
arising  out  of  a  general  contract  by  an  infant  cannot  be 
said  to  be  a  provable  debt,  or  a  debt  at  all,  within  the 
19th  section  of  the  Act,  or  to  be  a  contingent  debt, 
within  that  section.  In  the  case  of  a  contingent  debt, 
the  party  is  absolutely  bound  by  the  obligation  into 
which  he  has  entered,  but,  by  its  terms,  the  debt  is  not  to 
be  paid  except  in  a  certain  contingency.  An  infant  is 
not  absolutely  bound  by  the  obligation  into  which  he 
has  entered.  So,  also,  in  an  involuntary  case,  the  act  of 
bankruptcy  must  be  one  which  the  party  was  capable  at 
the  time  of  committing  absolutely,  and  did  commit  ab- 
solutely. An  infant  cannot  make  an  absolute  valid 
transfer  of  his  property,  within  section  39,  and,  although 
he  may  be  capable  of  committing  some  of  the  other  acts 
•of  bankruptcy  specified  in  that  section,  it  is  not  to  be 
intended  that  Congress  designed  to  make  any  of  the 
specified  acts  of  bankruptcy  applicable  to  a  person  who 
could  never  absolutely  commit  the  one  involving  a  trans- 
fer of  property.  All  the  acts  are  specified  in  the  same 
general  language,  which  is  broad  enough  to  include  all 
persons,  including  infants,  and  persons  n^n  compos  mentisy 
and  those  under  other  legal  disabilities ;  but  it  ought 
not  to  be  construed  as  including,  in  respect  to  any  of 
the  specified  acts,  any  person  who  is  not  in  a  personal 
status  to  be  capable  of  committing  absolutely  all  the 
specified  acts.  The  law  should  be  construed  as  uniform 
in  its  scope,  as  to  the  persons  it  applies  to. 
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Another  difficulty  would  arise  in  respect  to  infants. 
By  the  43d  section,  at  the  first  meeting  of  creditors, 
three-fourths  in  value  may  resolve  to  have  the  estate 
wound  up  by  a  tnistee.  If  the  Court  approves,  the 
bankrupt  is  to  transfer  all  his  property  to  the  trustee, 
who  is  then  to  hold  it  ''in  the  same  manner  and  with 
the  same  powers  and  rights,  in  all  respects,  as  the  bank- 
rupt would  have  had  and  held  the  same  if  no  proceediugs 
in  bankruptcy  had  been  taken."  What  could  a  trustee 
do  under  such  a  transfer  from  an  infant  ?  He  could  do 
no  more,  in  regard  to  disposing  of  the  property,  during 
the  minority  of  the  infant,  than  the  infant  himself  could 
have  done.  Every  proceeding  would  have  to  be  sus- 
pended, to  await  the  action  of  the  infant,  on  his  becom- 
ing of  age,  and  the  creditors  would  be  prevented  from 
going  on  with  any  proceedings  in  any  tribunal. 

It  cannot  be  supposed  that  Congress  intended  that 
the  jurisdiction  of  the  bankruptcy  Court,  or  its  effective 
procedure,  should  thus  depend  on  the  future  personal 
action  of  the  subjects  of  its  process.  It  is  not  perceived 
why  an  infant  could  not  rightfully  ask,  at  least,  iii  an 
involuntary  case,  if  not  in  all  cases,  that  the  Court 
should  suspend  all  allowances  of  proofs  of  debt,  and  all  dis- 
tribution of  his  property,  until  he  should  become  of  age, 
and  be  allowed  the  privilege  of  disaffirming  the  debts 
sought  to  be  proved.  If  he  should  disaffirm  all  of  them, 
he  could  receive  his  discharge,  and  have  all  his  esfcite 
returned  to  him.  The  only  action  of  the  Court  in  such 
a  case  would  have  been  to  preserve  his  property  for  him, 
and  give  him  a  discharge  from  debts  in  respect  to  which, 
if  sued,  a  plea  and  proof  of  infancy  would  have  been 
fully  available  to  free  him  from  liability.  It  is  not  sup- 
posable,  in  the  absence  of  express  directions  to  that 
effect,  that  Congress  intended  that  the  bankruptcy  Courts 
should  exercise  such  a  jurisdiction  in  respect  to  the 
estates  of  infants. 

For  these  reasons,  I  am  of  opinion,  that  Derby,  hav- 
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ingbeeD,in  fact,  an  infant,  when  adjudicated  a  bankrupt, 
was  not  a  proper  subject  for  the  action  of  the  Oourt,  for 
want  of  authority  in  the  Court  to  take  cognizance  of  his 
case.  The  question  is  one  of  jurisdiction.  Therefore, 
the  fact  that  Derby  now  comes  into  Court,  and  states 
that  he  ratifies  and  confirms  the  proceedings,  can  have 
no  effect  to  give  to  the  Court  authority  and  jurisdiction 
as  of  the  time  of  the  adjudication  {In  re  Lady  Bryan 
Mining  Co.  2  Abhotfs  U.  S.  Rep.  527). 

But,  even  giving  full  efi^ect  to  Derby's  present  peti- 
tion would  not  help  the  case.  The  giving  of  the  mort- 
gage to  Barton,  Alexander  &  Waller  was  no  act  of 
bankruptcy,  because  it  was  not  an  absolute  transfer. 
It  was  subject  to  his  election  to  aflSirm  or  disaffirm  it 
when  he  became  of  age.  His  present  petition  contains 
no  affirmance  of  the  mortgage,  and  cannot  be  otherwise 
regarded  than  as  a  disaffirmance  of  it.  A  general  con- 
firmation and  ratification  of  the  adjudication  cannot,  in 
view  of  the  whole  petition,  be  construed  as  an  affirm- 
ance of  the  mortgage  which  was  the  basis  of  the  adju- 
dication.   It  was  not  so  designed. 

It  is  not  intended  to  express  any  opinion  as  to 
whether  an  infant  may  or  may  not  voluntarily  petition 
in  respect  of  contracts  for  which  he  is  liable,  such  as 
debts  for  the  value  of  necessaries. 

The  present  petition  of  Derby  cannot  be  received  as 
a  proper  voluntary  petition,  as  its  prayer  merely  is,  that 
the  former  proceedings  may  be  continued  and  carried 
through.  As  it  can  have  no  retroactive  effect,  an  order 
must  be  entered  vacating  the  adjudication  herein,  and 
all  the  proceedings  had  thereupon. 

Samuel  Brovm^  for  Barton,  Alexander  &  Waller. 

Levi  Gray,  for  Stevens  and  the  assignee. 
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Collision    at    Sba. — Steamer    and    Barque. — Speed. — Lights. — 

'  Lookout. — Evidence. 

On  the  night  of  Angnst  25th,  1871,  the  Norwegian  barque  Anitas  was  sunk  by  a 
oollisioD  with  the  steamer  Java,  at  sea.  Of  the  twelve  persons  od  board  of  her, 
qnlj  one  was  saved,  and  he  was  below,  and  did  not  come  on  deck  till  after  the 
collision.  The  steamer  was  going  at  the  rate  of  ten  knots  an  hour,  and  the 
night  was  dark,  with  a  drizzling  rain.  The  weight  of  the  evidence  for  the 
claimant)  however,  was,  that  the  hull  of  a  vessel  could  be  seen  a  quarter  of  a 
mile.  The  lookout  on  the  steamer  saw  a  white  light  about  a  point  on  her 
starboard  bow,  which,  he  said,  disappeared,  and  he  then  saw  a  good  red  light. 
The  en;nne  of  the  steamer  was  stopped  and  reversed,  but  she  struck  the  barque 
stem  on,  on  her  port  side,  a  square  blow : 

JETWJ,  That,  if  the  night  was  a  thick  night,  with  a  drizzling  rain,  the  speed  of  the 
steamer  was  too  great ;  and  if,  on  the  other  hand,  the  hull  of  a  vessel  could  have 
been  seen  a  quarter  of  a  mile,  and  the  steamer  could  be  stopped  in  less  than  a 
quarter  of  a  mile,  then  the  steamer  failed  to  see  the  barque  as  soon  as  she  ought 
to  have  been  seen  ; 

That  the  steamer  had  failed  to  establish  that  the  barque  did  not  have  a  red  light 
■et,  or  changed  her  course  improperly,  which  was  the  only  fault  she  alleged 
against  the  barque,  and  she  was,  therefore,  solely  liable  for  the  collision  ; 

Where  a  vessel  is  found  to  have  been  in  fault  in  a  collision,  especially  where,  as 
here,  the  effect  of  the  collision  was  to  destroy  all  the  persons  on  the  other  ves- 
sel who  could  have  g^ven  evidence  as  to  her  lights,  clear  and  satisfactory  proof 
is  required  of  the  absence  of  such  Ugbts,  to  inculpate  such  other  vessel  in  refer- 
ence to  the  lights. 

BiiATGHFOBD,  J.  Oo  the  night  of  the  2dth  of  August, 
1871,  shortly  before  half  past  10  o'clock,  the  steamer 
Java,  while  on  a  voyage  from  Liverpool  to  New  York, 
came  into  collision,  in  the  Atlantic  ocean,  with  the  Nor- 
wegian barque  Anitas,  striking,  with  her  stem,  the  port 
side  of  the  barque,  a  square  blow,  and  cutting  her  into 
two  parts,  so  that  the  steamer  passed  between  such  two 
parts,  and  they  sank  almost  instantly.  The  barque  was 
in  ballast,  on  a  voyage  from  Portsmouth,  England,  to 
Miramichi,  New  Brunswick.     Of  the    twelve   persons 
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composing  her  crew,  eleven  were  lost.  The  survivor 
was  asleep  below,  and  was  awaked  by  the  noise  of 
shouting  from  the  deck  of  the  barque,  and  hurried  on 
deck,  only  to  arrive  there  after  the  blow,  and  to  find  the 
vessel  sinking  under  him.  He  was  saved  by  swimming, 
and  was  picked  up  by  a  boat  from  the  Java.  He  is  a 
witness  for  the  libellants,  and  their  only  witness.  All 
he  can  tell  is  what  is  told  above.  The  night  was  dark, 
there  was  a  drizzling  rain,  the  wind  was  southwest,  or 
more  westerly,  and  the  Java  was  heading  west  north- 
west, with  the  wind  and  sea  on  her  port  bow,  and  a  cross 
sea  from  the  northwest,  the  remnant  of  a  wind  from  that 
quarter.  The  sea  was  bea\7^,  and  the  Java  was  pitching 
a  great  deal.  The  barque  was  on  her  starboard  tack, 
and  was  crossing  the  course  of  the  Java.  The  speed  of 
the  Java  at  the  time  was  about  ten  knots  an  hour.  The 
libel  alleges  fault  in  the  Java,  in  not  keeping  a  proper 
lookout,  in  not  seeing  the  barque  and  her  lights,  in  pro- 
ceeding at  too  great  a  rate  of  speed,  and  in  not  in  time 
taking  steps  to  avoid  the  barque.  The  answer  alleges, 
that  the  Java  had  two  proper  lookouts,  properly  sta- 
tioned, and  attentive  to  their  duties,  but  that  the  barque 
was  not  visible  until  less  than  a  minute  before  the  collis- 
ion, when  one  of  the  lookouts  discovered  and  reported  a 
faint  white  light  nearly  right  ahead ;  that  such  light  almost 
immediately  disappeared,  and  a  red  light  was  seen  in  its 
place ;  that  thereupon  the  helm  of  the  Java  was  put 
hard  a-port,  and  her  engines  were  stopped  and  reversed, 
but  she  struck  the  barque  ;  that  the  barque  was  sailing 
without  any  colored  lights ;  that,  just  before  the  col- 
lision, she  improperly  changed  her  course,  to  cross  that 
of  the  Java ;  that  she  did  not  discover  the  Java  until 
just  before  the  accident,  when  she  first  exhibited  the 
white  light,  and  then  the  red  light,  which  were  seen  by 
the  Java  as  soon  as  they  were  exhibited ;  and  that  the 
collision  was  caused  exclusively  by  the  want  of  good 
management  of  the  barque. 
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It  was  the  duty  of  the  steamer  to  avoid  the  barque,  or 
to  show  a  satisfactory  excuse  for  not  doing  so.  It  is  in 
proof  .that  the  steamer  was  being  driven  against  the  wind 
and  the  sea,  and  at  as  great  a  speed,  it  is  clear,  as  she 
could  make  against  them.  Some  of  her  witnesses  say 
that  there  was  a  drizzling  rain,  and  one  of  the  lookouts 
says  that  it  was  misty,  a  pretty  thick  night,  small  thick 
rain.  If  this  were  so,  her  speed  was  too  great,  as,  at  a 
less  speed,  there  •would  have  been  more  time,  after  her 
discovery  of  the  barque,  to  take  steps  to  avoid  a  collision. 
If,  on  the  other  hand,  as  is  the  weight  of  the  evidence  on 
the  part  of  the  claimants,  the  hull  of  a  vessel  could  be 
seen  a  quarter  of  a  mile,  on  that  night,  irrespective  of 
any  lights  on  her,  so  as  to  make  the  speed  of  the  steamer 
not  excessive,  and  if,  as  the  testimony  is,  the  steamer 
could,  at  her  then  speed,  and  with  the  sea  as  it  was,  be 
stopped  in  less  than  a  quarter  of  a  mile,  it  follows 
inevitably,  that  the  steamer  failed,  for  want  of  a  proper 
lookout,  to  see  the  barque  as  soon  as  the  barque  could 
and  should  have  been  seen. 

Was  the  barque  in  fault?  It  is  claimed  that  she  had 
no  red  light  set,  and  that,  just  before  the  collision,  and 
on  discovering  the  steamer,  she  exhibited  first  a  white 
light  and  then  a  red  light.  Only  two  persons  on  the 
steamer  saw  any  light  on  the  barque.  One  of  them. 
Groom,  a  lookout,  says,  that  the  first  he  saw  of  the 
barque  was  **a  small  dim  light,  a  common  white  light," 
bearing  about  a  point  on  the  starboard  bow  of  the 
8t^.amer  ;  that  he  reported  this  light  as  soon  'as  he  saw 
it ;  and  that  the  white  light  disappeared,  and  then  he  saw 
a  red  light,  "a  good  red  light."  The  second  officer 
heard  the  report  of  the  light,  and,  looking,  saw  a  red 
light,  "clear  and  distinct,"  bearing  "nearly  right 
ahead,  a  little  on  the  starboard  bow."  He  says,  that, 
after  that,  and  before  the  collision,  he  saw  the  barque, 
but  the  light  was  not  visible  ;  and  that  it  was  less  than 
three-quarters  of  a  minute  from  the  time  he  discovered 
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the  light  until  the  collision.  On  this  evidence  the  Court 
is  asked  to  hold  that  the  barque  had  no  red  light  set  and 
burning.  The  man  who  was  saved  from  the  barque  gives 
no  testimony  as  to  the  presence  or  absence  of  lights  on 
the  barque  at  or  before  the  collision,  and  does  not  appear 
to  have  been  interrogated  on  the  subject  by  either  side. 
Where  a  vessel  is  found  to  have  been  in  fault,  in  a 
collision,  especially  where,  as  here,  the  effect  of  the 
collision  was  to  destroy  all  the  persons  on  the  other 
vessel  who  could  give  testimony  as  to  the  condition  of 
the  lights  on  such  other  vessel,'  clear  and  satisfactory 
proof  is  required  of  the  absence  of  such  lights,  if  the 
want  of  them  is  relied  on  as  inculpating  such  other 
vessel.  That  the  barque  showed  a  red  light,  a  good  red 
light,  clear  and  distinct,  is  proved.  It  is  supposed  that 
she  first  showed  a  white  light,  and  that  the  red  light  she 
showed  disappeared  before  the  collision,  and  hence  it  is 
argued  that  she  had  no  red  light  set  on  her  port  side. 
But  the  evidence  is  not  sufficient  to  show  that  what  the 
single  witness  thought  to  be  a  white  light  was  not  the 
red  light,  at  a  greater  distance,  and  that  it  did  not  dis- 
appear with  the  movements  of  the  two  vessels  in  the 
heavy  sea,  and  then  reappear,  to  be  seen  by  both  men  as 
a  good,  clear,  distinct  red  light.  It  is  not  testified  that 
the  two  lights  were  seen  at  the  same  time.  As  to  the 
final  disappearance  of  the  red  light  before  the  collision, 
which  fact  the  second  officer  alone  testifies  to,  when  it  is 
considered  that,  from  the  time  he  first  saw  it  until  the 
collision  was  less  than  three-quarters  of  a  minute,  and 
that,  during  that  interval,  he  telegraphed  to  stop  the 
engine,  and  also  telegraphed  to  port  the  helm,  and  gave 
a  verbal  order  to  port,  and  that  there  must  have  been 
excitement  and  alarm,  the  conclusion  that  what  he  saw 
was  not  a  set  red  light  is  not  warranted.  When  to  all 
this  is  added  the  fact  that  the  persons  observing  this 
light  were  on  the  bridge,  some  distance  in  rear  of  the 
bows  of  the  steamer,  with  the  two  vessels  approaching 
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each  other,  and  the  possibility  of  the  interception  of  the 
view  firom  the  position  on  the  bridge,  it  is  not  satis- 
factorily established  that  the  red  light  seen  was  not  the 
properly  set  red  light  of  the  barque.  It  was  not  sooner 
seen,  either  because  the  lookout  was  inattentive,  or  was 
in  an  improper  place  ^or  good  observation,  being  on  the 
bridge,  or,  if  in  a  proper  place  for  observation,  did  not 
see  it  soon  enough,  because,  in  view  of  the  weather,  the 
steamer  was  going  too  fast. 

As  to  the  allegation  that  the  barque  changed  her 
coarse  to  cross  the  course  of  the  steamer,  there  is  no 
evidence  to  support  it.  There  is  nothing  to  show  that 
she  was  not  sailing  as  close  as  she  could  to  the  wind, 
while  beating,  and  pursuing  her  voyage. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
and  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages. 

JBeebe,  Donoliueds  Cooke,  for  the  libellants. 
Daniel  D.  Lord^  for  the  claimants. 
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JAMES  H.  MOEAN,  AS  ASSIGNEE  IN  BANK- 
EUPTCY  OP  THE  COLUMBIAN  METAL 
WOEKS,  V.  DAVID  STEAUSS  et  al. 

MOBTOAGX     BT     CORPORATION. ReAL     AND     PERSONAL     PrOPERTT. 

Consent  or  Stockholders. 

A  corporation,  iDCorporated  noder  the  general  manufHctnring  law  of  the  State  of 
New  York,  executed  a  mortgage  on  real  and  personal  property,  and  an  assign- 
ment c*f  two  patenta,  as  aecurity  for  moneys  due  to  the  mortgagees  from  the  com- 
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pany.  The  conient  of  two-thirds  of  the  stockholders  to  the  mortg^age  of  the 
real  estate  was  giyen.  The  holder  of  seyenty-five  shares,  whose  eignature 
made  up  the  two-thirds,  had  hoaght  them  at  a  sale  ordered  by  the  board  of 
trustees,  the  stock  haying  been  held  by  two  of  the  tmstees,  for  the  benefit  of  the 
stockholders.  The  purchaser  of  the  shares  at  this  sale,  which  was  on  credit, 
was  a  trustee.  The  sale  was  approyed  by  the  board.  The  assignee  in. bank- 
ruptcy of  the  company  filed  a  bill  to  set  asiile  the  mortgage  and  assigrnment : 

Bitld,  That  the  mortgage  was  consented  to  by  two-thirds  of  the  stockholders,  and 
its  consideration  was  adyanced  in  good  faith; 

That  no  consent  was  necessary  to  the  mortgoging  of  the  personal  property,  or 
the  assignment  of  the  patents ; 

That  the  mortgage  and  the  assignment  could  not  be  set  aside,  but  must  be 
regarded  as  security  for  the  money's  due  from  the  company  to  the  defendants  at 
the  time,  and  moneys  adyanced  by  the  defendants  on  the  fsith  of  them. 


The  plaintiff  in  this  action  filed  this  bill  to  set  aside  a 
mortgage.  The  bill  alleged  that,  on  March  19th,  1869, 
the  Oolumbian  Metal  Works  filed  a  petition  in  voluntary 
bankruptcy,  and  were  adjudged  bankrupt,  and  the 
plaintiff  was  appointed  assignee ;  that  the  bankrupts 
were  a  corporation  incorporated  under  the  general  man- 
uiacturing  law  of  the  State  of  New  York,  and  were  the 
owners  of  real  estate  in  Morrisania,  New  York,  and  also 
of  personal  property,  among  which  were  two  patents ; 
that,  on  August  30th,  1867,  they  executed  to  the  defend- 
ants a  mortgage  on  all  the  real  and  personal  property, 
except  the  patents,  and  also  assigned  to  them  the  pat- 
ents ;  that  both  the  mortgage  and  the  assignment 
were  void  under  the  laws  of  New  York;  that  the 
money  purporting  to  be  the  consideration  of  them  was 
not  paid,  and  the  company  was  insolvent,  and  the  writ- 
ten consent  of  the  stockholders  owning  two-thirds  of  the 
stock  was  not  obtained,  inasmuch  as  seventy-five  shares, 
purporting  to  be  owned  by  one  Freeman,  one  of  the 
trustees  of  the  company,  who  gave  his  assent  to  the 
mortgage,  really  belonged  to  the  company ;  that  the 
defendants  had  foreclosed  the  mortgage  by  suit  in  a 
State  Court,  in  which  the  company  had  allowed  a  decree 
to  be  entered. 
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The  defendants  answered,  denying  in  substance  the 
allegations  of  the  bill,  except  as  to  the  facts  of  the 
bankruptcy,  the  execution  of  the  mortgage  and  assign- 
ment, and  the  decree  of  foreclosure. 

For  complainant,  W.  H.  Amoux. 

For  defendants,  J  M.  Tan  CoU. 

Blatghfobd,  J.  In  this  case  I  have  arrived  at  the 
following  conclusions : 

(1.)  The  petition  in  bankruptcy  having  been  filed 
March  19th,  1869,  the  title  of  the  assignee  relates  back  to 
that  date,  and  the  decree  of  foreclosure  made  on  the 
26th  of  March,  1869,  in  a  suit  to  which  he  was  not  a 
party,  is  of  no  effect  to  prejudice  his  rights. 

(2.)  If  the  mortgage  was  unauthorized  and  void,  as 
being  uUra  vi/res^  it  was  such  a  fraud  on  the  general 
creditors  of  the  corporation,  that  the  plaintiff  can  im- 
peach it. 

(3.)  The  holders  of  two-thirds  of  the  stock  consented  to 
the  mortgage.  The  75  disputed  shares  belonged  to  Pirs- 
son,  as  surviving  trustee.  They  had  been  originally  law- 
fully Issued  as  full  paid  stock,  and  passed  from  the  parties 
to  whom  they  were  issued,  and  went  into  the  hands  of 
Pirsson  and  Freeman,  as  trustees,  as  working  capital,  for 
the  benefit  of  the  stockholders,  to  be  disposed  of  under 
the  direction  of  the  board  of  trustees,  in  such  manuer 
as  they  should  deem  for  the  best  interests  of  the  com- 
pany. Freeman  had  died.  A  sale  of  the  75  shares,  on 
credit,  to  H.  O.  Freeman,  was  a  lawful  sale.  It  was  ap- 
proved by  the  board.  It  was  made  it  good  faith,  accord- 
ing to  the  testimony.  Even  if  the  75  shares  cofald  not  be 
represented  by  H.  O.  Freeman,  the  consent  of  Pirsson, 
and  of  the  other  four  members  of  the  board  of  trustees 
was  given  to  the  mortgage,  and  so  the  75  shares,  as  repre- 
sented by  Pirsson,  or  by  the  individuals  composing  the 
board,  must  be  counted  among  the  consenting  shares. 
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(4.)  The  defendants,  at  the  time  the  mortgage  was 
given,  owned  only  28  shares,  not  enough  to  make  the 
two-thirds,  if  the  75  shares  be  excluded. 

(5.)  The  consideration  of  the  mortgage,  so  far  as  ap- 
pears, was  advanced  by  the  defendants  in  good  faith,  and 
went  to  the  uses  of  the  corporation. 

(6.)  The  mortgage  is  not  impeached  as  being  in  viola- 
tion of  the  bankruptcy  Act. 

(7.)  Construing  the  consent  as  applying  only  to  a 
mortgage  of  the  real  estate,  no  consent  was  necessary 
to  enable  the  corporation  to  mortgage  the  personal  prop- 
erty, or  to  assign  the  patents.  The  mortgage  did  not 
cover  the  patents.  They  were  assigned  by  a  separate 
instrument,  and,  even  though  it  be  taken  that  they  were 
really  assigned  only  as  security,  yet  the  corporation  had 
power  by  law  to  convey  its  personal  property,  which 
power  includes  the  power  to  mortgage,  or  to  transfer  as 
security.  A  mortgage  is  none  the  less  a  conveyance  be- 
cause it  is  defeasible.  The  greater  includes  the  less, 
unless  the  less  is  expressly  excluded. 

(8.)  The  suit  to  set  aside  the  mortgage  wholly  cannot 
be  inaintained,  but  it  must  be  regarded  as,  together  with 
the  letters  patent  assigned,  a  security  for  such  moneys, 
if  any,  as  the  corporation  owed  the  defendants  when  the 
mortgage  was  given,  and  such  moneys  as  the  defendants 
I)aid  for  or  advanced  to  the  corporation  on  the  faith  of 
the  mortgaged  property  and  the  patents.  If  it  be  doubt- 
ful whether  such  moneys,  with  interest,  exceed  the  pro- 
ceeds of  the  mortgaged  property  and  of  the  patents,  the 
amount  due  to  the  defendants  must  be  ascertained  on 
proof. 
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Jurisdiction. — Rights  op  Majority  and  Minority  Shipownsrs. — 
Power  to  Sbll. — Bond  for  Safb  Return. 

A  Court  of  Admiralty  has  no  power  to  decree  a  sale  of  a  vessel,  at  the  instance  of 
the  owners  of  a  minority  interest,  except,  perhaps,  as  the  result  of  the  failure  of 
the  owners  of  the  majority  interest  to  give  security  for  the  safe  return  of  the 
vessel. 

A  Court  of  Admiralty  has  power  to  decree  a  sale,  in  case  of  a  dispute  hetween 
owners  of  equal  moieties,  as  to  the  employment  of  the  vesseL 

A  Court  of  Admiralty  has  no  jurisdiction  in  matters  of  accounting  between  part 
owners  of  a  vessel. 

A  Court  of  Admiralty  cannot  require  the  owners  of  a  majority  interest  in  a  vessel 
to  give  a  bond  to  the  minority  interest  to  cover  indebtedness  of  the  vessel  to 
the  minority  owners,  or  to  indemnify  them  against  loss  in  her  future  employ- 
ment. 

Blatchford,  J.  The  libel  in  this  case,  filed  in  De- 
cember, 1869,  styles  itself  a  libel  "in  a  cause  of  posses- 
sion and  sale."  It  prays  for  no  process  against  the  ves- 
sel or  against  any  person.  On  the  filing  of  the  libel,  a 
monition  commanding  an  attachment  of  the  vessel  was 
issued.  Under  it,  the  vessel  was  attached.  A  claim  to 
the  vessel  was  filed  on  behalf  of  the  owners  of  eleven-six- 
teenths of  her.  She  was  discharged  from  arrest,  on  a 
bond  in  the  snm  of  $4,500,  conditioned  to  abide  the  de- 
cree of  the  Court. 

The  libel  states,  that  it  is  brought  against  the  vessel, 
and  against  all  persons  lawfully  intervening  for  their  in- 
terest in  her,  and  especially  against  Bichards,  Adams  & 
Co.,  owners  of  two-sixteenths  of  her ;  that  the  libellants 
are  the  owners  of  five-sixteenths  of  her,  having  owned 
four-sixteenths  since  the  30th  of  December,  1864,  and 
one-sixteenth  since  the  3d  of  November,  1865 ;  that  they 
bought  the  four-sixteenths  when  she  was  new,  and  paid 
for  it  a  proportional  part  of  $14,000,  and  that  they  paid 
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for  the  one-sixteenth  a  proportional  part  of  $12,000; 
that,  by  mismanagement,  she  has  depreciated  in  valae  ; 
that,  although,  since  December,  1864,  nearly  $4,000  of 
repairs  have  been  pat  npon  her,  she  is  not  now  worth 
more  than  $6,500 ;  that  her  depreciation  is  also  due  to 
the  fact  that  she  has  been  controlled  by  parties  who  now 
have  but  a  nominal  interest  in  her,  and  who  have  never 
owned  more  than  two-sixteenths  of  her,  and  to  the  fact 
that  her  owners  have  always  been  at  variance  as  to  what 
voyages  she  should  make,  who  should  command  her,  and 
what  repairs,  if  any,  should  be  put  upon  her ;  that,  for 
the  ijast  three  years,  from  year  to  year,  she  has  lost 
money  to  her  owners ;  that,  in  no  one  year  daring  the 
past  three  years,  has  she  earned  enough,  over  and  above 
expenses,  to  pay  interest,  to  say  nothing  of  necessary 
insurance  ;  that,  during  the  year  1866,  the  libeliants  ad- 
vanced considerable  money  to  pay  her  expenses ;  that, 
in  September,  1866,  they  paid  for  her  repairs,  when  she 
put  into  Newport  in  distress,  and  have  never  been  repaid 
therefor ;  that  she  is  now  unlit  for  sea,  requiring  to  be 
refitted  as  to  her  sails  and  rigging,  and  to  have  other 
repairs,  at  a  cost  of  not  less  than  $2,000 ;  that  their  in- 
terest in  the  vessel,  bought  for  $4,250,  is  not  worth  more 
than  $2,000,  and  they  have  olHfered  to  sell  it  to  Bicbards, 
Adams  &  Co.  for  that  sum,  which  offer  has  been  refused; 
that  the  value  of  the  vessel  is  every  day  depreciating ; 
that,  for  five  years,  she  has  made  but  one  or  two  success- 
ful voyages;  that,  under  her  present  ownership  and 
management,  she  never  will  make  successful  voyages; 
that,  unless  this  Court  shall  intervene  to  protect  the 
libeliants,  their  whole  interest  will  quickly  be  lost  to 
them ;  that  they  have  frequently  offered  their  co-owners 
either  to  buy  or  sell,  on  the  same  terms,  whether  as 
buyers  or  sellers,  but  nj  result  has  been  reached,  or  can 
bo ;  that  the  ownership  of  the  vessel  is,  the  libeliants 
flve-sixteenths,  which  is  the  largest  belonging  to  any 
single  individual  or  firm,  one  Emery,  formerly  master  of 
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the  vessel,  three-sixteenths,  one  Farwell,  one-sixteenth, 
one  Locke,  one-sixteenth,  one  Barnes,  one-sixteenth, 
one  Caldwell,  one-sixteenth,  one  Nickerson,  two-six- 
teenths, and  Bichards,  Adams  &  Co.,  ship's  husbands 
and  agents  of  the  vessel,  two-sixteenths,  but  only  nom-  . 
inaliy,  they  having  transferred  it  to  another ;  that  the 
vessel  is  about  to  sail  on  a  voyage,  but  whither  the  libel- 
lants  do  not  know ;  and  that  they  have  protested  against 
her  further  use  and  employment. 

The  prayer  of  the  libel  is  for  a  decree,  that  the  vessel 
be  sold,  for  the  benefit  of  her  creditors  and  owners,  the 
proceeds  to  be  applied,  first,  to  the  payment  of  all  her 
just  debts,  and  the  balance  to  be  then  distributed  among 
her  owners ;  that,  until  such  decree  and  sale,  the  libel- 
Ian  ts  be  given  possession  of  the  vessel,  to  be  used  by 
them  prudently  and  with  discretion,  they  offering  to  give 
a  bond,  in  double  the  amount  of  the  value  of  all  adverse 
interests  in  the  vessel,  to  use  her  with  care  and  prudence, 
and  to  render  just  accounts  of  all  her  earnings  and  ex- 
penses, and  to  do  such  other  things  as  the  Court  shall 
impose,  in  the  condition  of  the  bond ;  and  that,  in  case 
the  vessel  shall  be  given  over  to  the  use  and  possession 
of  owners  other  than  the  libellants,  a  bond  be  required 
of  them,  in  double  the  value  of  the  interest  of  the  libel-  . 
lants  in  the  vessel,  and  also  in  double  the  further  amount  ^ 
of  the  indebtedness  of  the  vessel  to  the  libellants  for 
moneys  advanced,  and  that  such  bond  shall  indemnify 
the  libellants  against  further  loss,  and  guarantee  to  them 
the  payment  of  moneys  expended  on  account  of  the  ves- 
8el«  such  expenses  to  be  assessed  by  a  commissioner  of 
the  Court. 

The  claimants  of  eleven-sixteenths  of  the  vessel  ex- 
cept to  the  libel  on  these  grounds :  (1.)  It  does  not  state 
a  cause  of  action  cognizable  in  this  Court;  (2.)  This 
Court  has  no  power,  under  the  statements  in  the  libel,  to 
take  the  possession  of  the  vessel  from  the  claimants,  or 
to  deliver  it  to  the  libellants ;  (3.)  This  Court  has  no  juris- 
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diction  to  order  the  sale  of  the  vessel  to  pay  her  debts ; 
(4.)  The  libellaDts  do  not  set  up  any  facts  that  entitle 
th^m  to  the  interference  of  the  Court.  They  also  answer 
the  libel,  taking  issue  on  its  material  allegations,  and 
praying  for  its  dismissal. 

The  main  prayer  of  the  libel  is  for  a  sale  of  the  vessel. 
/There  is  an  incidental  prayer,  that,  until  the  sale,  posses- 
sion of  the  vessel  be  given  to  the  libellants ;  and  that,  if 
possession  be  given  to  the  other  owners,  a  bond  of  a  cer- 
tain character  be  required  from  them. 

The  Court  has  no  power  to  order  a  sale  of  this  vessel, 
on  the  facts  set  out  in  the  libel,  to  pay  the  debts  and  dis- 
tribute the  residue  of  the  proceeds,  on  the  demand  of  the 
owners  of  five-sixteenths  of  her,  and  against  the  will  of 
the  owners  of  the  rest,  except,  perhaps,  as  the  result  of 
a  failure  of  the  owners  of  the  eleven-sixteenths  to  give 
security  for  the  safe  return  of  the  vessel.  Such  power 
of  sale  has  never  been  established  in  this  country.  A 
power  of  sale  has  been  exercised  where  the  dispute  was 
between  the  owners  of  equal  moieties,  as  to  undertaking 
a  particular  voyage  or  adventure,  as  in  Davis  v.  Brig 
Seneca  (18  Amer.  Jm*ist^  486),  and  in  The  Vincennes  (cited 
in  2  Parsons  on  Shipping  a/nd  Adm.  343)»  The  power  is 
thus  expressly  limited  by  Judge  Story,  in  his  Treatise  on 
.Partnership  (§  439),  and  in  his  opinion  in  Steamboat  Or- 
leans V.  Phoebus  (11  Peters,  175, 183).  In  that  opinion  he 
says,  speaking  for  the  Court :  *  *  The  j  urisdiction  of  Courts 
of  Admiralty,  in  cases  of  part  owners,  having  unequal 
interests  and  shares,  is  not,  and  never  has  been,  applied 
to  direct  a  sale,  upon  any  dispute  between  them  as  to  the 
trade  and  navigation  of  a  ship  engaged  in  maritime  voy- 
ages, properly  so  called.  The  majority  of  the  owners 
have  a  right  to  employ  the  ship  in  such  voyages  as  they 
may  please,  giving  a  stipulation  to  the  dissenting  owners 
for  the  safe  return  of  the  ship,  if  the  latter,  upon  a  proper 
libel  tiled  in  the  Admiralty,  require  it.  And  the  minority 
of  the  owners  may  employ  the  ship  in  the  like  manner,  if 
the  majority  decline  to  employ  her  at  all." 
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Nor  has  this  Court  any  power  to  take  the  vessel  out 
of  the  XM>ssession  of  the  majority  owners,  and  pat  her 
into  the  possession  of  the  minority  owners.  As  the  ma- 
jority intend  to  employ  her  on  a  voyage,  they  have  a 
right  to  select  the  voyage,  and  to  keep  possession  of  the 
vessel,  while  she  is  employed,  subject  only  to  the  require- 
ment of  giving  bond  for  her  safe  return,  if  such  bond  is 
required. 

The  bond  asked  Hbv  by  the  libel,  in  case  the  vessel  is 
left  in  the  possession  of  the  other  owners,  is  one  which 
this  Court  has  no  power  to  require,  except  so  far  as  the 
libel  may  be  regarded  as  asking  for  a  bond  for  the  safe 
return  of  the  vessel.  The  Court  has  no  jurisdiction  in 
matters  of  account  between  part  owners  of  a  vessel 
(Steamboat  Orleans  v.  Phoebus,  11  Peters^  175, 182 ;  Grant 
V.  Poillon,  20  Howard,  162 ;  Ward  v.  Thompson,  22  Id. 
330).  It  follows,  therefore,  that  it  cannot  require  the 
other  owners  to  give  a  bond  to  the  libellants  to  cover  the 
past  indebtedness  of  the  vessel  to  the  libellants,  or  to  in- 
demnify the  libellants  against  future  loss  in  the  employ- 
ment of  the  vessel.  Besides,  such  a  proceeding  would  be 
substantially  to  permit  the  libellants  to  libel  the  vessel 
in  rem  for  a  claim  alleged  to  be  due  by  her  to  them  as 
owners,  and  that  for  a  claim  the  amount  of  which  cannot 
be  ascertained,  except  as  the  result  of  an  accounting 
among  all  the  owners. 

The  libel  does  not  ask  for  security  for  the  safe  return 
of  the  vessel,  nor  has  it  any  prayer  for  general  relief. 
The  exceptions  are  allowed,  so  far  as  the  second  and 
third  grounds  of  exception  are  concerned.  The  first  and 
fourth  will  be  allowed,  and  the  libel  will  be  dismissed, 
unless  the  libellants  shall  apply  for  leave  to  amend  their 
libel,  so  as  to  make  it  one  praying  for  security  for  the 
safe  return  of  the  vessel. 


JE.  D.  McCarthy y  for  the  libellants. 
C.  Danohudy  for  the  claimants. 

Bt.  Vol.  VI.— 17 


^ 


260  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Tbe  Propeller  Galatea. 

by  the  use  of  rach  nautical  skill  as  owners  of-  yessels  usually  employ  in  such 
emerg^ciea. 

It  appeared  that  a  small  quantit^vof  coal  was  raised  from  the  wreck,  and  appro- 
priated to  his  own  use  by  the  libellants'  agent : 

ffeldt  That  the  libellants,  and  not  the  claimaDts,  were  chargeable  with  the  loss  of 
this  coaL 

The  report  of  the  commissioner  reported  a  certain  sum  for  freight  on  the  cargoes. 
The  claimants  excepted  to  the  allowance  of  that  amount,  on  the  ground  that  no 
deduction  had  been  made  from  the  gross  freight  for  the  expenses  of  completing 
the  Toyage: 

Held,  That,  as  it  did  not  appear  from  the  report  how  the  commissioner  arrived  at 
the  sum  which  he  allowed,  or  that  he  did  not  make  the  deduction  referred  to, 
the  exception  would  not  lie.  The  report  should  have  been  excepted  to,  as  not 
stating  the  principle  on  which  the  sum  was  allowed,  or  a  motion  should  hare 
been  made  to  send  the  report  back  for  correction. 

Blatchfobd,  J.  The  first  and  second  exceptions  on 
the  part  of  the  claimants  relate  to  the  barge  Beading 
and  her  cargo  of  coal.  The  first  exception  is  to  the 
allowance  of  $2,000  as  the  valae  of  the  Eeading  at  the 
time  of  the  collision,  and  is  made  on  the  ground  that 
"no  proper  or  suitable  efforts  to  save  the  said  barge, 
after  the  collision,  were  made  by  the  libellants,  and  there 
was  no  evidence  showing  that  she  might  not  have  been 
raised  and  repaired  for  a  sum  less  than  her  value  when 
repaired,"  and  on  the  ground  that  "  the  final  loss  of  the 
said  barge  was  occasioned  by  the  negligence,  fault  and 
improper  conduct  of  the  libellants  in  reference  to  the 
same,  subsequent  to  the  collision."  The  second  excep- 
tion is  to  the  allowance  of  the  value  of  the  cargo  of  the 
Beading  at  the  time  of  the  collision,  on  the  ground  that 
her  cargo  "  might  have  been  raised  and  saved  for  an 
amount  less  than  its  value  when  saved,  and  no  proper  or 
suitable  efforts  to  raise  or  save  the  same  were  made  in 
behalf  of  the  libellants,  and  the  same  was  finally  lost  by 
reason  of  the  negligence,  fault  and  improper  conduct  of 
the  libellants,  in  reference  thereto,  after  the  collision." 

The  allegations  of  fact  contained  in  these  exceptions 
are  not  sustained  by  the  evidence.  The  principle  de- 
cided in  the  case  of  The  Baltimore  (8  WaUuce,  377),  is  not 
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applicable  to  this  case,  on  the  facts  proved.  In  the  case 
of  the  Baltimore,  there  was  no  proof  of  the  fact  of  a 
total  loss,  farther  than  that  the  vessel  sank.  The  Ooart 
said,  in  that  case:  "Evidence  that  the  injured  vessel  is 
sunk  is  not  of  itself  sufficient  to  show  that  the  loss  was 
total,  nor  is  it  sufficient  to  justify  the  master  and  owner 
in  abandoning  the  vessel  or  the  cargo,  unless  it  appears 
that  the  circumstances  were  such  that  the  vessel  could 
not  be  raised  and  saved,  or  that  the  cost  of  raising  and 
repairing  her  would  exceed  or  equal  her  value  after  the 
repairs  were  made."  It  also  said  that  the  full  value  of 
vessel  and  cargo  cannot  be  given  as  damages,  on  the 
ground  of  a  total  loss,  **  where,  by  reasonable  exertions, 
the  vessel  may  be  raised  and  the  cargo  saved  by  the  use 
of  such  nautical  skill  as  the  owners  of  vessels  usually 
employ  in  such  emergencies;"  that  the  party  injured 
must  employ  ** reasonable  measures"  to  stop  the  prog- 
ress of  the  damage,  and  must  not  "wilfully  and  obsti- 
nately, or  through  gross  negligence,"  suffer  the  damage 
to  augment ;  and  that  the  party  in  fault  for  the  collision 
is  not  liable  "  for  such  damages  as  might  have  been  rea- 
sonably avoided  by  the  exercise  of  ordinary  skill  and 
diligence,  after  the  collision,  on  the  part  of  those  in 
charge  of  the  injured  ship." 

In  the  present  case,  there  is  much  more  proof  of  a 
total  loss  than  merely  that  the  vessel  and  cargo  sank. 
The  vessel  and  cargo  were  not  abandoned.  Eeasonable 
exertions  were  made  to  raise  the  vessel  and  save  the 
cargo,  by  the  use  of  such  nautical  skill  as  the  owners  of 
vessels  usually  employ  in  such  emergencies.  The  ex- 
ertions were  reasonable  as  to  promptness,  in  view  of  the 
fact  that  the  sinking  took  place  in  the  middle  of  the 
month  of  December.  They  were  reasonable  as  to  charac- 
t-er  and  extent,  considering  the  fact  that  the  sinking  was 
in  the  swift  tideway  of  Hell  Gate.  The  usual  appliances 
were  employed,  and  the  matter  was  put  in  charge  of 
persons  of  competent  skill.    The  result  goes  to  prove 
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the  fact  of  total  loss,  and  not  the  want  of  reasonable 
exertion. 

The  claimants  do  not  appear  to  have  had  credit  for 
the  few  tons  of  coal  which  were  taken  out  of  the  wreck, 
six  to  ten  tons.  It  fairly  comes  within  the  second  ex- 
ception, as  lost  by  the  improper  conduct  of  the  libellants. 
Their  agent,  after  saving  it,  appropriated  it  to  his  own 
use. 

The  third  exception  of  the  claimants  is  to  the  allow- 
ance of  $475  10,  as  and  for  the  freight  on  the  cargoes  of 
the  Beading  and  Pottsville,  on  the  ground  that  "no 
deduction  has  been  made  from  the  gross  freight  on  such 
voyage,  for  the  expenses  which  would  have  been  incurred 
by  the  owners  of  said  barges,  in  having  them  towed  by 
the  Vim,  upon  the  voyage  on  which  they  were  engaged 
at  the  time  of  the  collision."  It  does  not  appear,  from 
the  report  of  the  commissioner,  how  he  arrived  at  the 
sum  of  $475  10,  or  that  he  did  not  make  the  deduction 
referred  to  in  the  exception.  This  should  appear  by  his 
report,  before  the  exception  above  set  forth  will  lie. 
The  report  should  have  been  excepted  to,  as  not  stating 
the  principle  on  which  it  allowed  the  $475  10,  and  how 
that  amount  was  made  up,  or  a  motion  should  have  been 
made  to  send  back  the  report  for  correction,  in  those 
particulars.  A  report  either  for  a  gross  sum,  or  for  gross 
items,  should  be  accompanied  by  an  explanation  of  the 
principles  on  which  the  sums  are  given,  if  it  is  intended 
to  question  those  principles  by  exception.  The  Court 
is  not  called  upon  to  conjecture  the  principles,  by  exam- 
ining the  evidence  to  see  what  the  principles  may  prob- 
ably have  been.  They  must  be  stated  in  the  report. 
The  report  must  state  explicity  whether  the  deduction 
referred  to  was  made,  or  must  state  facts,  as  found  by 
the  commissioner,  from  which  no  other  conclusion  can 
be  drawn  than  that  he  made  no  such  deduction.  The 
proper  practice  is  laid  down  in  the  case  of  Murray  v. 
The  Charming  Betsey  (2  Cranch,  64,  124).^ 
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The  same  view  disposes  of  the  fourth  exception  of 
the  claimants,  which  is  to  the  allowance  of  $80.  as  and 
for  the  towage  to  be  earned  by  the  tug-boat  Vim,  from 
the  owners  of  the  barge  Hoffman,  on  the  ground  that 
^*  no  deduction  has  been  made  therefrom,  for  the  expenses 
which  would  have  been  incurred  by  the  owners  of  said 
tug-boat  in  earning  such  towage."  It  does  not  appear 
from  the  report  how  the  commissioner  arrived  at  the 
sum  of  $80,  or  that  he  did  not  make  the  deduction  named 
in  the  exception. 

All  the  exceptions  on  the  part  of  the  claimants  must, 
therefore,  be  overruled,  save  the  second  one,  in  the  par- 
ticular above  stated,  as  to  which  a  proper  deduction 
must  be  made,  but  the  report  furnishes  no  means  of 
stating  what  the  deduction  should  be. 

The  first  and  second  exceptions  of  the  libellants 
Robert  and  Gladwish  are  to  the  effect  that  the  report, 
in  allowing  $2,000  as  the  value  of  the  Eeading,  and  $2,000 
as  the  value  of  the  Pottsvill6,  at  the  time  of  the  collision, 
ought  to  have  allowed  more  as  the  value  of  the  two 
boats,  and  ought  to  have  allowed  at  least  $6,000  as  their 
value.  The  first  and  second  exceptions  of  the  libellant 
Me  Williams  are  to  the  effect,  that  the  report,  in  allowing 
$3,000  as  the  value  of  the  0.  J.  Hoffman,  at  the  time  of 
the  collision,,  ought  to  have  allowed  more,  and  ought  to 
have  allowed  at  least  $4,300.  An  examination  of  the 
evidence  satisfies  me,  that  the  allowance  in  respect  to 
each  of  the  three  boats  is  sufficient. 

The  third  exception  of  the  libellants  Eobert  and 
Gladwish  is,  that  the  report  should  have  allowed  $594  97, 
as  the  net  freight  on  the  Pottsville  and  Beading,  instead 
of  $475 10 ;  and  the  third  exception  of  the  libellant 
McWilliams  is,  that  the  report  should  have  allowed 
$179  68,  as  the  net  freight  on  the  C.  J.  Hoffman,  instead 
of  $125  68.  As  the  report  does  not  state  whether  the 
items  allowed  are  net  freight  or  gross  freight,  and,  if  net 
freight,  how  the  sums  were  arrived  at,  and  on  what  prln- 
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clples,  and  what  deductions  were  made  from  gross  freight^ 
these  exceptions  present  no  point  for  consideration,  and 
are  overruled. 

T.  C.  T.  BucTdey,  for  the  libellants. 

C.  H.  Tweed,  for  the  claimants. 


(Eastern  gistritt  of  Jiefo  gork. 
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GEOEGB  W.  HOETON  v.  BENNET  SMITH  et  aL 

Pilotage. — Channel  of  Hell  Gate. — Tender  of  Service. 

A  pilot  tendered  his  services  to  a  vessel  to  pilot  her  to  New  Tork  by  way  of  Hell 
Gate,  the  vessel  being  then  to  the  eastward  of  Harf  s  Island.  The  tender  of  serv- 
ice being  refused,  he  brought  an  action  a^^ainst  the  owners  of  the  vessel  to 
recover  half  pilotage  under  the  Act  of  the  State  of  New  York  of  1865  {Session 
Laws  of  1866,  page  197.)  The  respondents  excepted  to  the  libel,  as  not  alleging 
that  the  vessel  was  navigating  the  channel  of  Hell  Gate  when  the  tender  was 
made. 

Held,  That  the  Act  was  applicable  to  vessels  bound  to  New  York,  to  whom  the 
tender  of  service  was  made  as  far  east  as  Sand's  Point,  and  that  the  exception 
was  untenable. 

Benedict,  J.  This  case  comes  before  the  Court  upon 
exceptions  to  the  libel.  The  action  is  brought  by  a  Hell 
Gate  pilot  to  recover  half  pilotage  of  the  owners  of  the 
bark  David  McNutt.  The  libel  alleges  that  the  libellant, 
a  duly  licensed  pilot,  at  a  point  in  the  East  river,  on 
Long  Island  Sound,  to  the  eastward  of  Hart's  Island,  and 
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in  the  channel,  tendered  his  services  to  pilot  the  bark 
David  McNutt  to  the  port  of  New  York,  by  way  of  Hell 
Gate,  which  service  was  refused ;  that  the  libellant  was 
the  first  pilot  who  offered  the  service,  and  the  bark  was, 
at  the  time,  bound  to  New  York,  by  way  of  Hell  Gate,  . 
and  was  a  foreign  and  registered  vessel  drawing  fourteen 
feet  of  water.  To  this  libel  exception  is  taken  on  the 
ground  that  it  does  not  appear  that  the  libellant  ten- 
dered his  services  in  ''the  channel  of  the  East  river 
commonly  called  Hell  Gate,"  nor  that  the  bark  was 
"navigating  the  channel  of  Hell  Gate"  when  spoken  by 
the  pilot.  The  statute  of  the  State  of  New  York,  which 
fixes  the  rate  of  compensation  to  be  paid  Hell  Gate 
pilots,  in  the  6th  section  provides  certain  rates  of  pilot- 
age to  be  paid  Hell  Gate  pilots  for  piloting  any  vessel 
through  "the  channel  of  the  East  river  commonly  called 
Hell  Gate,"  and  then,  in  the  sauie  section,  declares  that 
"any  pilot  who  shall  perform  any  additional  pilotage, 
besides  that  of  piloting  through  the  channel  of  the  East 
river  commonly  called  Hell  Gate,  and  pilot  the  same  to 
Execution  Eocks  or  Sand's  Point  lighthouse,  or  who' 
shall  board  any  vessel  at  or  to  the  eastward  of  Execution 
Bocks  or  Sand's  Point  lighthouse,  in  Long  Island  Sound, 
on  her  inward  passage  through  Hell  Gate,  shall  be  enti- 
tled to  an  additional  compensation  of  seventy-five  cents 
per  foot  for  every  foot  of  water  the  vessel  may  draw." 
And  in  section  7  it  is  provided  that  "any  of  said  Hell 
Gate  pilots  who  shall  first  tender  his  services  may  de- 
mand and  receive  from  the  master,  owner  or  consignee 
of  any  vessel,  of  the  burden  of  100  tons  and  upwards, 
navigating  the  said  channel  of  Hell  Gate,  and  by  whom 
the  same  shall  have  been  refused,  whether  inward  or 
outward  bound,  one  half  pilotage  for  every  foot  of  water 
such  vessel  may  draw,  which  half  pilotage  shall  be  the 
one  half  of  the  rates  of  compensation  established  by  the 
sixth  section  of  this  Act." 

On  the  part  of  the  defence  it  is  contended  that,  by 
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virtue  of  these  provisions,  the  liability  to  pay  half  pilot- 
age attaches  only  to  such  vessels  as  are  boarded  and  re- 
fuse the  pilot,  when  navigating  the  channel  of  Hell 
Gate;  and  that,  while  the  libel  may  be  considered  to 
iftver  a  tender  and  refusal  to  the  westward  of  Execution 
Bocks  and  Sand's  Point,  it  locates  the  place  of  tender 
and  refusal  to  the  eastward  of  Hart's  Island,  and  there- 
fore discloses,  on  its  face,  that  the  vessel  was  not  at  the 
time  navigating  the  channel  of  Hell  Gate,  within  the 
meaning  of  the  Act.  I  cannot  agree  to  the  construction 
of  the  statute  upon  which  this  argument  is  based.  The 
6th  section,  above  quoted,  provides  for  i)ilotage  services 
by  Hell  Gate  pilots  at  and  to  eastward  of  Execution 
Eock  or  Sand's  Point,  and  the  Act,  by  its  terms,  describes 
a  vessel  at  Sand'3  Point  and  bound  inward,  as  on  her  in- 
ward passage  through  Hell  Gate.  Moreover,  it  offers 
an  inducement  to  pilots  to  go  on  board  inward  bound 
vessels  as  far  to  the  eastward  as  Sand's  Point,  and  it 
would  require  clear  and  positive  words  to  warrant  the 
conclusion,  that  it  was  not  intended  to  compensate  for 
services  rendered  in  making  a  tender  at  any  place 
westward  of  that  point,  as  well  as  for  services  rendered 
in  piloting  the  vessel,  when  the  pilot  is  taken  in  that 
part  of  the  Sound.  The  words  "navigating  the  channel 
of  Hell  Gate,"  where  used  in  the  seventh  section,  do  not 
refer  to  an  actual  i3resent  navigation  of  the  Gate,  but 
are  to  be  taken  as  intended  to  cover  any  vessel  which,  ap- 
proaching the  Gate,  on  a  voyage  which  carries  her 
through  it,  has  reached  a  point  as  far  to  westward  as 
Execution  Eock  or  Sand's  Point.  Such  a  vessel  is, 
according  to  the  words  of  the  sixth  section  of  the  Act, 
on  her  inward  voyage  through  Hell  Gate,  and  is  a  vessel 
navigating  the  channel  of  Hell  Gate,  within  the  mean- 
ing of  the  seventh  section.  It  is  unnecessary  to  go  fur- 
ther in  this  case,  and  determine  what  would  be  the 
effect  of  a  tender  made  to  eastward  of  Sand's  Point, 
but  it  may  be  remarked,  as  tending  to    confirm    the 
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coostructioQ  I  have  given  to  the  statute  under  con- 
sideration, that  it  is  the  policy  of  most  pilot  laws  to 
induce  the  pilots  to  make  an  early  tender  of  their 
services  to  inward  bound  vessels.  The  ordinary  provis- 
ion, therefore,  is,  that  extra  compensation  shall  be  given 
if  the  tender  be  made  as  far  out  as  a  designated  line, 
without  fixing  any  limit  beyond  which  an  effective  ten- 
der may  not  be  made.  (See  the  statutes  of  New  York, 
and  also  those  of  Massachusetts.)  State  boundaries 
have  been  sometimes  considered  as  furnishing  the  out- 
ward limit  (1  Daly,  185),  although  Sandy  Hook  pilots 
are  sought  for,  and  their  services  taken,  much  farther 
out  than  a  marine  league.  In  France  it  has  been  ad- 
judged, in  regard  to  vessels  bound  to  Havre,  that  the 
pilots  may  board  such  vessels  at  any  time  or  distance 
out,  and  the  liability  to  take  a  pilot  has  been  adjudged 
to  attach  to  a  French  ship  although  she  was  at  the  time 
in  English  waters,  as  at  the  Downs  {Cour.  Cass.  D. 
1866,  p.  303,  Caumont,  Traits  Pilote,  31).  The  present 
case  does  not,  however,  call  for  any  determination  as  to 
the  effect  of  a  tender  made  to  eastward  of  Sand's  Point, 
and  no  opinion  is  expressed  as  to  the  law  of  such  a  case. 
Here  the  tender  was  made  to  westward  of  Sand's 
Point,  where  simple  pilotage  would  have  been  due  if  the 
pilot  had  been  taken,  and  for  the  tender  which  was  so 
made  half  pilotage  is  due.  The  exceptions  are  overruled, 
and  a  decree  will  be  entered  in  favor  of  the  libellant, 
with  liberty  to  answer  within  ten  days,  on  payment  of 
costs  of  the  hearing. 

For  libellant,  jF.  A.  Wilcox. 

For  respondent,  Benedict^  Taft  &  Benedict. 
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IN    THE   MATTER    OP    THE    PETITION   OF 

WILLIAM  POSTER. 

MoRTOAOEE. — Rent  of  Mobtoaoed  Premises. — ^Taxss. — Lien. 

An  asBignee  in  bankraptcy  received,  as  property  of  the  baokrnpt,  real  estate  sub- 
ject to  mortgages,  and  collected  rent  due  on  a  lease  of  the  same  made  by  the 
bankmpt  Proceedings  were  taken  to  foreclose  the  first  mortgage,  in  which  a 
decree  was  had,  and  the  property  sold  and  bought  by  the  second  mortgagee* 
The  taxes  on  the  property  were  paid  by  the  second  mortgagee  out  of  his  par- 
chase  money.  He  then  petitioned  the  bankraptcy  Court  to  direct  the  assignee 
to  pay  him  the  amount  of  the  rent  and  of  the  taxes,  out  of  the  bankrupt's 
estate: 

Hdd,  That  there  was  no  ground  on  which  he  could  claim  either  the  rents  or  the 
taxes.  > 

This  was  a  petition  by  William  Poster  for  an  order 
that  the  assignee  of  James  P.  Rhodes,  a  bankrupt,  pay 
to  him  the  amount  of  certain  rents  collected  by  the  as- 
signee, and  of  certain  taxes  paid  by  the  petitioner.  The 
petition  set  forth  that,  when  Rhodes  became  a  bank- 
rupt, he  was  the  owner  of  certain  real  estate  which  was 
subject  to  a  mortgage  to  one  Pearless,  and  a  second 
mortgage  to  the  petitioner ;  that  the  assignee  had  col- 
lected rents  for  the  premises  due  on  leases  executed  by 
Rhodes  for  a  period  subsequent  to  the  adjudication  in 
bankruptcy,  and  to  the  becoming  due  of  the  petitioner's 
mortgage ;  that  a  suit  was  commenced  to  foreclose  the 
Pearless  mortgage,  and  a  decree  entered  in  that  suit,  un- 
der which  the  premises  were  sold  and  were  bought  by  the 
petitioner,  who  received  a  small  sum  on  his  mortgage  out 
of  the  surplus  moneys  arising  out  of  such  sale  ;  and  that 
he  had  paid  the  taxes  on  the  premises  out  of  the  pur- 
chase moneys.  The  petitioner  claimed  to  have  an 
equitable  lien  on  the  premises  and  on  the  rents,  and 
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prayed  for  an  order  that  the  assignee  be  directed  to  pay 
them  to  him. 

For  the  petitioner,  Jesse  Johnson. 

For  the  assignee,  Wm.  W.  Bliss. 

Benedict,  J.  I  do  not  at  present  see  how  any  pro- 
ceeding, no  matter  when  taken,  can  entitle  a  mortgagee 
to  collect  the  rents  of  mortgaged  property,  which  had 
passed  into  the  possession  of  an  assignee  in  bankruptcy 
before  the  rents  became  due. 

An  application  by  a  mortgagee  for  the  appointment 
of  a  receiver  to  collect,  for  his  benefit,  rents  of  the  mort- 
gaged premises  accruing  during  the  pendency  of  a  fore- 
closure suit  is  not  based  upon  any  absolute  right. 

It  is,  in  legal  effect,  a  proceeding  to  acquire  immedi- 
ate possession  of  the  mortgaged  premises,  and  it  may  be 
defeated  by  the  intervention  of  superior  equities,  or  by 
the  collection  of  the  rents  by  the  mortgagor. 

It  is  addressed  to  the  discretion  of  the  Court ;  when 
granted,  the  rents  secured  thereby  arise  from  the  pos- 
session of  the  property  at  the  time  the  rent  became  due, 
such  possession  being  acquired  by  means  of  a  receiver. 

But  if  some  proceeding,  intended  to  divert  the  rents 
from  the  hands  of  the  assignee,  could  avail  when  taken 
in  time,  it  seems  clear  that  there  remains  no  ground  on 
which  to  base  a  claim  like  the  present,  where  a  second 
mortgagee  petitions  to  be  paid  rents  which,  before  the 
filing  of  his  petition,  had  been  collected  by  the  assignee 
in  bankruptcy,  as  owner  in  possession  of  the  mortgaged 
property  at  the  time  they  became  due.  Moneys  so  col- 
lected by  an  assignee  in  bankruptcy  are  assigned  by  the 
law  to  be  distributed  equally  among  all  the  creditors, 
unless  shown  to  be  subject  to  some  prior  specific  lien. 

It  has  been  claimed  that  the  petitioner  has  a  specific 
lien  upon  these  rents  by  the  terms  of  the  mortgage, 
which  contains,  as  part  of  the  description,  the  words 
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'*  together  with  all,  and  singular,  the  tenements,  heredit- 
aments and  appurtenances  thereto  belonging,  and  the 
reversion,  remainder,  rents,  issues  and  profits  thereof." 

This  is  the  usual  form  of  a  mortgage ;  these  worda 
are  intended  simply  to  give  a  full  description  of  the 
property  ;  they  do  not  entitle  the  mortgagee  to  collect 
the  rents,  nor  do  they  create  a  lien  upon  rents  accruing 
and  collected  before  the  possession  of  the  property 
passes  away  under  foreclosure  proceedings. 

The  petitioner  also  prays  that  the  assignee  be  directed 
to  pay  him  the  amount  of  certain  taxes  upon  the  mort- 
gaged property,  paid  in  course  of  the  foreclosure  pro- 
ceedings taken  by  a  prior  mortgagee,  whereby  the  sur- 
plus was  by  so  much  diminished  to  the  detriment  of  the 
second  mortgage  held  by  the  petitioner. 

But  1  see  no  principle  by  which  the  rents  in  the 
hands  of  the  assignee  can  be  held  to  be  charged  with  the 
taxes  so  paid. 

The  prayer  of  the  petition  must  therefore  be  denied. 


<^out||em  gistrkt  of  |(tto  |l;ork- 

DECEMBER,   1872. 

IN    THE    MATTEE    OF    WILLIAM   MANNHEIM, 

AN  ALLEGED   BANKEUPT. 

Suspension  of  Commercial  Paper.— Bona  Fide  Defence. 

M.,  who  was  a  man  of  large  property,  refused  to  pay  a  note  which  he  had  made, 
being  advised  by  counsel,  and  believing,  that  he  had  a  valid  defence  against  it. 
A  suit  was  thereupon  brought  against  him,  in  a  State  Court,  by  the  holder  of 
the  note ;  and,  while  that  suit  was  pending,  the  holder  of  the  note  filed  a  peti- 
tion against  M.  in  involuntary  bankruptcy,  alleging  that  he  had  suspended  pay- 
ment of  the  note  for  fourteen  days : 
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Held^  That  the  case  was  not  a  proper  one  for  an  adjudication  of  bankruptcy,  and 
that  the  petition  must  be  dismissed. 

Blatchfobd,  J.  I  do  not  think  this  is  a  proper  case 
for  an  adjudication.  The  sole  act  of  bankruptcy  alleged 
is  the  suspension  of  payment,  for  fourteen  days,  of  the 
promissory  note  held  by  the  petitioner.  It  is  shown  that 
the  alleged  bankrupt  is  a  man  of  large  property ;  that  he 
has  not  suspended  payment  of  his  debts  and  his  com- 
mercial paper  generally ;  that  he  is  engaged  in  prose- 
cuting a  regular  business  wholly  unconnected  with  the 
transactions  in  respect  to  which  the  note  was  given ; 
that  he  failed  to  pay  the  note  because  he  was  advised  by 
counsel,  and  believed,  that  he  had  a  good  defence  to  it, 
on  the  ground  that  he  had  never  received  any  considera- 
tion for  it,  and  that  it  was  passed  away  by  the  payee  in 
violation  of  the  agreement  under  which  it  was  given, 
and  that  the  petitioner  was  not  a  hona  fide  holder  of  it 
for  a  valuable  consideration  without  notice  ;  and  that  a 
suit  is  now  pending  in  the  Supreme  Court  of  New  York 
against  him,  brought  on  the  note,  by  the  petitioner,  be- 
fore this  proceeding  was  instituted,  which  suit  is  de- 
fended on  the  above  grounds,  and  is  at  issue  and  ready 
for  trial.  Under  these  circumstances,  the  debtor  cannot 
be  said  to  have  suspended  payment  of  his  commercial 
paper,  within  the  meaning  of  the  statute.  It  was  not 
intended  that  such  a  person  should  be  put  into  bank- 
ruptcy. It  is  not  for  this  Court  to  try  the  question  of 
the  actual  liability  of  the  debtor  on  the  note,  and  ad- 
judge that  there  was  a  suspension  of  payment  of  his 
commercial  paper,  if  such  liability  existed.  The  proper 
forum  for  the  determination  of  the  question  as  to  such  lia- 
bility is  the  Court  in  which  the  suit  on  the  note  is  pending. 

The  petition  is  dismissed,  with  costs. 

S.  D.  SewardSj  for  the  petitioner. 
J.  D.  Reymerty  for  the  debtor. 
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npCEMBER,  1872. 

THE   STfJAM   PEOPELLEB  J.  L.  HASBEOUOK. 

TUO-BOAT   AND   ToW. DAMAGES. 

A  propeller  having  a  canal-boat  in  tow,  which  bad  sprung  a  leak  while  being 
towed,  oast  .her  off  in  snch  a  way  that  she  failed  to  reach  a  dock,  and  drifted 
off  into  deep  water,  and  sank.  She  had  a  cargo  of  wheat,  part  of  which  had 
been  wet  by  the  leak  before  the  boat  was  cast  off.    How  much  was  wet  was  in 

dispute : 

Hdd,  That,  as  it  appeared  that  the  canal-boat  could  have  been  put  into  shoal 
water  near  the  dock  at  the  time  she  was  cast  off,  the  total  loss  of  so  much  of 
the  cargo  as  was  then  uninjured  was  occasioned  by  the  negligence  of  the  pro- 
peller ; 

That,  on  the  evidence,  800  bushels  of  the  wheat  was  then  wet  and  worthless,  and 
that  the  loss  was  the  value  of  the  cargo,  less  800  bushels. 

This  was  a  libel  by  the  owners  of  a  cargo  of  wheat 
on  board  of  a  canal-boat,  against  a  steamboat,  which 
had  taken  the  canal-boat  in  tow  to  tow  her  from  New 
York  to  Poughkeepsie,  to  recover  for  the  loss  of  the 
grain,  the  canal-boat  having  been  cast  off  from  the 
steamboat  in  a  leaky  condition,  at  Fort  Montgomery, 
and  afterwards  having  sunk  in  deep  water.  The  Court 
held  that,  for  all  damages  received  by  the  cargo  up  to 
the  time  the  canal-boat  was  cast  off,  the  steamboat  was 
not  liable,  but  was  liable  for  the  damages  to  the  cargo 
occasioned  by  the  sinking  of  the  boat  after  she  was  cast 
off.*  To  show  such  damages,  the  libellants  proved  the 
number  of  bushels  of  sound  wheat  shipped  at  New  York, 
and  the  master  of  the  canal-boat  testified,  that,  at  the 
time  the  boat  was  cast  off,  there  was  three  feet  of  water 
in  her  hold  forward,  and  only  three  inches  aft,  and  that 
a  space  three  feet  deep  at  the  bow  and  three  inches  deep 
at  the  stem  would  be  occupied  by  800  bushels  of  wheat ; 


*  See  6  Benedict,  244. 
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and  the  libellants  claimed,  on  this  evidence,  that  only 
860  bushels  of  wheat  were  wet  when  the  boat  was  cast 
oflF.  It  had  appeared,  by  the  master's  evidence  on  the 
trial,  that,  when  the  boat  was  cast  off,  she  was  about  a 
foot  deeper  in  the  water  at  the  bow  than  at  the  stem, 
and  had  been  leaking  more  or  less  for  several  hours. 
The  claimants  insisted,  on  this  evidence,  that,  if  the 
water  was  three  feet  deep  in  the  hold  at  the  bow,  it  must 
necessarily  have  been  two  feet  deep  at  the  stem ;  and 
that,  on  such  a  calculation,  nearly  half  the  cargo  must 
have  been  wet.  The  commissioner  reported  that  only 
800  bushels  were  wet,  and  fixed  the  damages  at  the  value 
of  the  whole  cargo  of  sound  wheat,  less  800  bushels, 
and  $200  for  the  value  of  the  800  bushels  of  wet 
wheat.  The  claimants  excepted  to  the  allowance  of  each 
item. 

For  libellants,  C.  Dcmdhue. 

For  claimants,  -B.  2>.  Benedict. 

Blatchpord,  J.  It  was  proved,  on  the  trial,  that 
the  dock  at  Fort  Montgomery  is  about  300  feet  long  in^ 
the  line  of  the  river,  and  runs  out  about  70  feet  into  the 
river  ;  that,  at  low  water,  there  is,  at  the  dock,  seven  or 
eight  feet  depth  of  water ;  that,  at  its  north  end,  the 
dock  is  out  even  with  the  edge  of  the  flats,  thus  leaving 
70  feet  of  flats  between  the  outer  edge  of  the  flats  and 
the  land ;  and  that,  at  the  south  end  of  the  dock,  the 
flats  are  sometimes  bare.  From  this  evidence,  taken  in 
connection  with  the  other  evidence  given  at  the  trial,  it 
is  quite  apparent,  that  the  bestowment  by  the  propeller 
on  the  canal-boat  of  proper  attention,  when  the  latter 
was  cast  off,  would  have  enabled  the  boat  and  her  cargo 
to  be  put  on  the  flats,  so  as  to  have  prevented  her  sink- 
ing, as  she  did,  out  in  deep  water.  The  sinking  of  the 
cargo  in  deep  water,  and  its  consequent  total  loss,  occa- 
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sioned,  therefore,  such  damages  as  there  were  to  the 
cargo  beyond  the  damage  it  had  sustained^  when  the 
fault  of  the  propeller  was  committed  in  casting  the  boat 
off^  and  leaving  her  without  care  or  attention. 

As  to  the  damage  which  the  cargo  bad  sustained  at  tbat 
time,  the  commissioner  reports  all  of  it  as  undamaged, 
except  800  bushels  of  wheat,  and  that  he  reports  as  dam- 
aged to  the  extent  of  $1  37  per  bushel,  its  undamaged 
value  having  been  $1  62  per  bushel.  As  to  the  quantity 
of  wheat  damaged  at  the  time,  the  only  testimony  on 
either  side,  which  specifies  any  number  of  bushels  as 
damaged,  is  that  of  Atkins,  master  and  part  owner  of 
the  canal-boat,  and  who  was  on  her  at  the  time  of  the 
disaster.  He  gives  the  data  from  which  he  makes  out 
that  800  bushels  only  were  damaged,  and  no  witness  tes- 
tifies that,  from  his  data,  his  calculation  was  incorrect. 
No  error  in  his  data  is  pointed  out,  to  my  satisfaction, 
and  his  calculation  therefrom  is  not  so  manifestly  incor- 
rect that  the  Court  can,  without  evidence,  set  it  aside. 
I  do  not  mean,  by  saying  this,  to  suggest  that  it  appears 
to  be  incorrect  at  all.  I  am  not  satisfied,  however,  that 
the  800  bushels  of  wheat  are  shown  to  have  been  worth 
anything  at  the  time  the  boat  was  cast  oflF.  The  weight 
of  the  evidence  is  that  they  were  worth  nothing.  The 
sum  of  $200  must,  therefore,  be  deducted  from  the  re- 
port, and  the  damages  must  stand  at  $12,867  01,  and 
the  exceptions  on  both  sides  must,  in  all  other  respects, 
be  overruled. 
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XESTEE  M.  OLAEK,  ASSIGNEE  IN  BANKEUPTCY 
OP  EOSENTHAL  et  al.  v.  MAEOUS  MAEX  et  al. 

Void    Assignment. —  Expenses    op    Assignee. —  Depreciation    of 

Property. 

Id  March,  1869,  the  firm  of  R.  B.  <b  A.,  made  an  assignment  to  M.,  of  all  their 
property  in  trnst  for  all  their  creditors.  In  April,  1869,  a  petition  in  bank- 
ruptcy was  filed  against  them,  and  they  were  adjudged  bankrupts.  An  injunc- 
tion was  issued  against  M.,  to  preyent  his  selling  the  assigned  property.  The 
assignee  in  bankruptcy  commenced  a  suit  against  M.,  to  set  aside  the  assign- 
ment to  him,  and  compel  an  accounting  by  him.  In  May,  1870,  the  injunction 
against  M.  was  modified  so  as  to  allow  him  to  sell  parts  of  the  property.  In 
May,  1871,  on  final  hearing,  a  decree  was  made  setting  aside  the  assignment 
io  M.,  and  directing  an  accounting,  which  was  had.  On  the  report  of  the 
master,  exceptions  were  filed  by  the  plaintiff  to  yarious  allowances  to  M.,  as 
reported : 

Meld,  That  the  effect  of  the  decree,  was  to  declare  the  transfer  to  M.  to  haye  been 
yoid,  and  to  substitute  the  title  of  the  plaintiff  for  any  title  in  M.,  as  of  the  day 
of  the  filing  of  the  petition ; 

That  M.,  therefore,  could  not  be  allowed  for  any  disbursements  or  expenses  which 
he  made  or  incurred  by  yirtue  of  such  transfer,  or  to  maintain  his  title  or  pos- 
seaaion  thereunder ; 

That,  in  so  far  as  M.  acted  with  the  permission  of  this  Court  in  making  sales  of 
the  property,  he  ought  to  be  allowed  such  expenses  as  were  necessary  and 
proper  in  so  acting ; 

That,  as  the  plaintiff  furnished  no  eyidence  as  to  any  definite  loss  or  depreciation 
of  the  property,  by  reason  of  the  interference  of  M.  with  it,  or  that  its  yalue 
was  greater  than  the  price  it  brought  on  sale,  the  Court  could  not  speculate  as 
to  what  such  loss  was. 

Blatchford,  J.  The  petition  in  bankruptcy  against 
Bosenthal,  Black  &  Alexander  was  filed  April  Tth,  1869. 
On  the  2d  of  March,  1869,  they  made  to  the  defendant 
Marx  an  assignment,  wherein  they  declared  that  they 
were  unable  to  pay  their  debts  in  full,  and  whereby  they 
transferred  to  Marx  all  their  property,  in  trust  to  con- 
vert it  into  money,  and  therewith  to  pay  the  expenses 
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of  making  and  carrying  into  effect  the  assignment,  and 
then  to  pay  all  their  debts  in  full,  if  possible,  and,  if  not, 
then  pro  rata.  Marx  accepted  the  transfer  and  took  pos- 
session of  the  property.  On  the  7th  of  April,  1869,  the 
usual  injunction  in  involuntary  cases  was  issued  and 
served  on  Marx.  On  the  21st  of  April,  1869,  this  Court 
modified  such  injunction,  so  as  to  permit  Marx  to  sell' 
certain  fixtures  and  property,  and  retain  the  proceeds 
thereof  to  abide  the  further  order  of  this  Court.  This 
suit  was  commenced  on  the  4th  of  November,  1869,  to 
set  aside  the  assignment  to  Marx,  as  fraudulent  and 
void  as  against  the  plaintiff,  and  to  compel  an  account- 
ng  to  the  plaintiff  therefor.  Marx  answered  the  bill, 
and  therein  maintained  the  validity  of  the  assignment, 
and  demanded  to  be  permitted  to  proceed  with  the  exe- 
cution of  the  trusts  created  by  it,  and  denied  the 
plaintiff's  title  to  the  relief  asked,  and  prayed  for  the 
dismissal  of  the  bill,  with  costs.  The  property  trans- 
ferred to  Marx  embraced  a  quantity  of  cloths  and  ready 
made  clothing,  which  continued  in  his  possession,  boxed 
up  and  unsold,  until  May,  1870,  when  this  Court  relieved 
Marx  from  the  operation  of  the  injunction  in  respect  to 
it,  so  far  as  to  permit  it  to  be  sold  by  him.  Proceeds  of 
sales  of  property  were  deposited  by  Marx  in  the  United 
States  Trust  Company,  under  the  direction  of  this  Court, 
and  subject  to  its  order,  as  follows :  May  28th,  1870, 
$1,325  63,  and  September  28th,  1871,  $470  87.  On  the  6th 
of  May,  1871,  on  final  hearing,  a  decree  was  made  here- 
in, adjudging  that  Marx  should  account  to  the  plaintiff 
for  all  of  said  property,  and  that  the  plaintiff  became 
vested  with  it,  by  operation  of  law,  through  his  appoint- 
ment as  such  assignee,  and  was  entitled  to  recover  it 
from  Marx,  and  appointing  a  master  to  take  (1)  an  ac- 
count of  all  the  property  which  passed  to  Marx ;  (2)  an 
account  of  the  moneys  received  by  Marx  from  the  prop- 
erty ;  (3)  an  account  of  the  property  and  proceeds  re- 
maining in  the  hands  of  Marx ;  (4)  a  debit  and  credit 
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account,  charging  Marx  with  the  value  of  all  the  prop- 
erty which  passed  to  him,  and  crediting  him  the  value 
of  so  much  as  had  been  sold,  and  the  proceeds  deposited, 
under  the  order  of  this  Court,  and  with  the  present 
value  of  any  property  remaining  in  his  hands,  and  with 
all  sums  properly  allowable  in  account  to  him,  as  against 
the  rights  of  the  plaintiff. 

The  master  now  reports  the  accounts  so  taken,  and 
further,  that  Marx  has  delivered  to  the  plaintiff  all  the 
property  which  passed  to  Marx,  and  the  proceeds  there- 
of, except  the  sums  "necessarily  expended  by  him  in 
the  collection,  care  and  preservation  "  of  the  property, 
and  except  the  proceeds  dei)osited  in  the  United  States 
Trust  Company  ;  that  there  is  no  property,  nor  any  pro- 
ceeds thereof,  in  the  hands  of  Marx,  to  which  the  plaintiff 
is  entitled ;  that  no  money  is  due  from  Marx  to  the 
plaintiff ;  that  the  whole  value  of  the  property  is  cor- 
rectly set  forth  in  the  account  of  Marx ;  that  Marx  is 
not  chargeable  with  any  damages  or  other  loss  in  regard 
to  the  property,  or  its  proceeds  ;  that  Marx  ought  to  be 
credited  with  $3,015  10,  and  debited  with  $2,540  73, 
showing  a  balance  due  him  of  $474  37 ;  and  that  Marx  is 
not  entitled  to  be  allowed  the  further  sum  of  $500, 
claimed  by  him  to  be  an  indebtedness  incurred  by  him 
in  the  care  and  preservation  of  the  property.  The 
plaintiff  excepts  to  the  report  in  respect  to  each  one  of 
S3  items  credited  to  Marx,  amounting  to  $1,218  60,  being 
all  the  items  credited  to  him  by  the  master  except  the 
two,  amounting  to  $1,796  50,  for  moneys  deposited  in 
the  Trust  Company.  He  also  excepts  to  the  report 
because  the  master  has  not  charged  Marx  with  any  loss 
or  depreciation  of  the  property,  by  way  of  damages,  for 
his  interference  therewith. 

By  the  express  provision  of  the  14th  section  of  the 
bankruptcy  Act,  the  assignment  to  the  assignee,  in  its 
conveyance  to  him  of  the  title  to  the  property  and  estate 
of  the  bankrupt,  relates  back  to  the  commencement  of 
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tbe  proceedings  in  bankruptcy,  which  is  (§  38,)  the  filing- 
of  the  petition  for  adjudication,  and  such  title,  by  opera- 
tion of  law,  vests  in  the  assignee  as  of  the  time  of  such 
filing.  The  title  to  the  property  transferred  to  Marx, 
if  it  was  the  property  of  the  bankrupts,  vested  in  the 
plaintiflF  as  of  the  7th  of  April,  1869.  The  effect  of  the 
decree  in  this  case  is,  to  declare  the  transfer  to  Marx  to 
have  been  void,  and  to  substitute,  for  any  title  in  Marx, 
the  title  of  the  plaintiff,  on  the  ground  that,  notwith- 
standing the  transfer  to  Marx,  the  property  still  remained 
the  property  of  the  bankrupts,  as  against  the  plaintiff, 
if  he  successfully  challenged  such  transfer  within  the 
time,  and  on  the  grounds,  prescribed  in  the  bankruptcy 
Act.  While  the  title  of  Marx  might  have  ripened  into 
a  good  title,  if  it  had  not  been  questioned  by  the 
plaintiff,  yet  Marx  took  such  title  at  the  risk  of  the 
result  of  such  a  suit  as  this.  The  transfer  to  Marx 
being  now  adjudged  to  have  been  void,  he  cannot,  under 
such  transfer,  claim  to  be  allowed  for  any  disbursements 
or  expenses  which  he  made  or  incurred  by  virtue  of  such 
transfer  or  to  maintain  his  title  or  possession  thereunder^ 
The  result  of  the  litigation,  is  that  he  is  adjudged  to 
have  been  in  default  in  not  surrendering  to  the  plaintiff 
the  property  in  question.  It  ought  to  have  been  so 
surrendered  when  the  assignment  to  the  plaintiff  was 
made,  which  was  July  8th,  1869.  In  so  far  as  Marx  acted 
with  the  permission  of  this  Court,  given  in  its  orders,  in 
making  sales  of  the  property,  he  ought  to  be  allowed 
such  expenses  as  were  necessary  and  proper  to  enable 
him  to  so  act  in  compliance  with  the  t^rms  of  such 
orders. 

On  these  principles,  there  are  many  items  allowed 
which  are  inadmissible.  The  items,  in  March,  1869,  for 
stationery,  cases,  2  days'  work,  books,  stamp,  copying 
schedules,  4  weeks'  work,  postage,  premium  on  insurance, 
and  cartage,  would  seem  to  be  not  allowable.  They  all 
seem  to  have  arisen  out  of  the  acting  of  Marx  under  the 
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unlawful  transfer  to  him.  It  may  be  that  something 
ought  to  be  allowed  as  rent  or  storage,  in  respect  of  the 
goods,  from  April  7th,  1869,  to  July  8th,  1869,  but  there  is 
no  evidence  to  warrant  the  allowance  of  the  two  items  of 
$141 66  each,  for  rent,  or  of  the  items  of  $150  and  $10, 
for  storage.  The  items,  in  April,  1869,  for  work  and 
preparing  stock  for  auction  (the  latter  being  for  a  sale 
under  the  unlawful  transfer)  cannot  be  allowed.  The 
items  for  moving  and  cartage  of  fixtures  may  be  allowable, 
if  necessary  in  respect  of  the  sale  of  fixtures  authorized  by 
this  Court.  The  items  which  follow  thereafter,  for  insur- 
ance, taking  care  of  stock,  cartage,  repacking  stock,  cam- 
phor, and  4  cases,  must  be  disallowed.  The  items,  in  May, 
1870,  for  auction  invoices,  cartage  and  labor,  2  days'  work, 
and  preparing  stock,  &c.,  may  be  allowable,  if  necessary 
in  respect  of  the  auction  sale  of  the  goods  authorized  by 
this  Court.  The  items  for  copy  schedule,  copy  auction 
sales  and  making  accounts,  do  not  seem  to  be  allowable. 
The  item  of  $250  paid  to  counsel  cannot  be  allowed.  It 
is  stated  to  have  been  for  services  rendered  in  May  1870, 
in  respect  of  the  sale  of  the  property.  It  was  not  a 
necessary  or  proper  expense  of  the  sale,  alid  a  surrender 
of  the  property  to  the  assignee,  which  Marx  was  at 
liberty  to  make  at  any  time,  would  have  rendered  that 
expense,  and  all  other  expenses  which  he  incurred  after 
July  8th,  1869,  unnecessary. 

This  case  is  an  illustration  of  the  manner  in  which 
estates  of  bankrupts  would  be  frittered  away,  if  such 
expenses  incurred  by  wrongdoers  in  regard  to  them 
were  to  be  allowed.  Marx  receives,  as  the  avails  of  sales, 
$2,540  73.  Out  of  this  he  claims  to  retain,  as  expenses, 
the  $1,218  60  before  named,  and  $500  in  addition,  for  the 
services  of  counsel  in  drawing  the  void  assignment  and 
defending  it  against  the  plain tiflP— in  all  $1,718  60,  or 
nearly  70  per  cent,  of  the  avails.  The  master  disallowed 
the  $500. 

The  plaintiff  furnishes  no  evidence  as  to  any  definite 
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loss  or  depreciation  of  the  property  by  reason  of  the 
interference  of  Marx  therewith,  or  that  its  value  was 
greater  than  the  price  it  brought  on  sale.  The  Court 
cannot  speculate  as  to  what  the  loss  was.  There  must 
be  evidence. 

The  first  exception  of  the  plaintiff  is  so  far  allowed 
as  to  refer  the  case  back  to  the  master  for  a  new  report 
on  the  principles  and  views  hereinbefore  set  forth,  with 
leave  to  either  party  to  put  in  further  testimony,  as  to 
any  of  the  items  allowed  by  the  master  in  schedule  6. 
to  the  report.    The  second  exception  is  disallowed. 

Charles  H.  Smithy  for  the  plaintiff. 

W.  A.  CourseUy  for  Marx. 
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Half    Pilotage. — Navioatino    Hell    Gate. 

Under  the  Hell  Gate  Pilotage  Act  of  the  State  of  New  York  {S4ti%ion  LavM  of 
1847,  p.  86,  and  of  1865,  p.  197),  when  a  vessel  in  the.  port  of  New  York  has 
entered  upon  a  voyage,  which  will  carry  her  through  Hell  Gate,  she  is  hound 
to  employ  the  first  pilot  who  tenders  his  services  to  pilot  her  through  Hell 
Gate,  or,  in  case  of  refusal,  to  pay  him  half  pilotage — and  she  is  none  the  leas 
liahle  to  pay  the  half  pilotage,  if,  for  any  reason,  the  voyage  through  Hell  Gate 
is  not  completed. 

Benedict,  J.    This  is  an  action  by  Francis  Bell,  a 
Hell  Gate  pilot,  to  recover  half  pilotage,  brought  before 
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tbe  Court  upon  an  exception  to  the  libel  that  it  states 
no  cause  of  action. 

The  libel  avers  that  the  schooner  Traveller  was  a 
licensed  vessel,  of  over  100  tons  burden,  drawing  nine 
feet  of  water,  and  about  to  navigate  the  channel  known 
as  Hell  Gate,  and  bound  from  Hoboken  to  Portland, 
Maine ;  that  the  libellant  discovered  the  schooner  in  the 
North  river,  at  a  point  oflf  Hoboken,  and  thereupon  put 
off  to  and  hailed  her,  and  duly  offered  his  services  to  pilot 
her  through  said  Hell  Gate  channel,  and  was  refused,  and 
that  libellant  was  the  first  pilot  so  offering  to  pilot  the 
8chooner. 

To  this  averment  the  objection  is  made,  that  it  fails 
to  show  that  the  vessel,  at  the  time  of  the  alleged  ten- 
der, was  navigating  the  channel  of  Hell  Gate,  whereas, 
it  is  claimed,  only  vessels  so  navigating  are  made  liable 
to  pay  half  pilotage  by  the  7th  section  of  the  Hell  Gate 
pilot  Act. 

I  have  had  occasion  heretofore  to  consider  the  effect 
of  the  language  of  the  section  referred  to,  In  the  case  of 
an  inward  bound  vessel  boarded  to  the  east  of  the  Gate. 

The  present  is  the  case  of  a  vessel  on  the  west  side 
of  the  Gate,  and,  as  said  in  the  case  referred  to  (Horton 
V.  Smith,  ante,  p.  264),  so  here  it  is  to  be  said  that  the 
words,  *'  navigating  the  channel  of  Hell  Gate,*'  if  con- 
sidered as  intended  to  limit  the  effect  of  the  section  to 
vessels  which  come  within  this  description,  do  not  re- 
quire the  pilot's  tender  of  service  to  be  made  while  the 
vessel  is  in  the  act  of  passing  the  Gate.  By  reference 
to  other  parts  of  the  statute,  it  appears  that  vessels,  in- 
ward bound  while  as  far  to  east  as  Execution  Eock,  are 
intended  to  be  included  within  the  description  of  vessels 
referred  to  in  the  7th  section  ;  and,  by  reference  to  the 
subsequent  part  of  the  11th  section,  it  will  be  seen  that 
vessels  outward  bound  through  the  Sound,  not  yet  having 
reached  the  Sound,  are  also  intended  to  be  included 
within  its  scope. 
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The  latter  part  of  the  7th  section  provides  for  the 
liability  of  vessels  under  100  tons  burden,  and  then  de- 
scribes them  as  "  vessels  navigating  the  said  channel  to 
and  from  the  port  of  New  York."  It  is  clearly  to  be 
seen,  however,  that  the  object  of  the  section  is  to  provide 
for  two  classes  of  vessels,  namely,  those  over  and  those 
under  100  tons  burden,  without  any  design  of  providing 
for  more  than  two  classes  of  cases,  and  distinguishing 
them  by  the  size  of  the  vessel.  The  words  "  navigating 
the  said  channel  of  Hell  Gate,"  used  in  the  first  part  of 
the  section,  must,  therefore,  be  considered  as  intended, 
at  least,  to  cover  any  vessel  coming  within  the  descrip- 
tion repeated  in  the  latter  part  of  the  section,  that  is  to 
say,  navigating  to  or  from  the  port  of  New  York,  and 
from  any  part  of  the  port,  when  on  a  passage  through 
the  Gate. 

This  construction  of  the  Act  derives  support  from  the 
consideration,  that  a  more  narrow  construction  of  the 
statute  would  have  the  effect  to  prevent  pilots  from  ten- 
dering their  services  to  vessels  until  just  as  they  enter 
the  Gate,  a  result  contrary  to  the  general  design  of  pilot 
laws,  which  in  most  cases  aim  to  secure  the  services  of  a 
pilot  at  the  earliest  possible  time  ;  while,  understood  as 
I  have  here  indicated,  the  tendency  of  the  statute  will 
be  to  furnish  a  class  of  vessels,  often  short  handed,  with 
an  extra  man  competent  to  give  efficient  aid  in  the  navi- 
gation of  a  crowded  harbor,  where  great  care  and  watch- 
fulness is  required,  and  this  without  any  additional 
charge  upon  the  vessel,  as  the  amount  of  pilotage  de- 
pends on  the  tonnage  and  not  on  the  distance  to  west  of 
the  Gate. 

My  conclusion,  therefore,  is,  that  it  is  no  objection 
to  a  recovery  in  this  case,  that  the  libel  avers  that  the 
vessel  was,  at  the  time  of  the  tender,  in  the  North  river, 
off  Hoboken,  that  being  a  point  within  the  port  of  New 
York.  • 

Nor  do  I  attach  any  weight  to  the  suggestion,  that 
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the  libel  omits  to  aver  that  the  vessel  ever  in  fact  passed 
through  the  Gate. 

Half  pilotage  becomes  due  by  reason  of  a  tender  made 
to  a  vessel  at  the  time  supposed  by  the  law  to  require  a 
pilot.  If  the  vessel  at  the  time  of  the  tender  was  on  a 
voyage  bound  through  the  Gate,  a  subsequent  change  of 
voyage,  or  failure  for  any  reason  to  attempt  to  pass  the 
Gate,  can  have  no  effect  upon  the  right  of  the  pilot, 
which  became  fixed  by  the  refusal  of  his  services. 

But  I  am  of  the  opinion,  that  in  order  to  recover  in  this 
action,  it  must  appear  on  the  face  of  the  libel  that,  at  the 
time  of  the  tender  and  refusal,  the  vessel  was  engaged 
in  the  prosecution  of  a  voyage  which  would  carry  her 
through  the  Gate.  Until  such  a  voyage  has  begun,  the 
master  is  not  called  on  to  meet  the  question  of  the  em- 
ployment of  a  pilot ;  but,  when  he  has  entered  upon 
such  a  voyage,  and  is  bound  from  the  port  of  New  York 
through  the  Gate,  then  the  law  presumes  him  to  be  in 
need  of  a  pilot,  and  compels  him  to  take  the  first  pilot 
who  offers  or  pay  him  half  pilotage.  The  present  libel 
is  defective,  therefore,  in  that  it  fails  to  show  that  at 
the  time  of  the  tender  the  vessel  had  entered  upon  her 
voyage.  If  the  vessel  in  question,  when  boarded,  was 
lying  at  anchor  off  Hol^oken,  preparatory  to  commencing^ 
a  voyage,  and  the  statement  in  the  libel  is  consistent 
with  such  a  state  of  facts,  in  my  opinion,  the  libellant 
cannot  recover.  The  libel  must  be  reformed  in  this  par- 
ticular before  a  recovery  can  be  had. 

The  exception  is,  therefore,  allowed,  with  liberty  to 
amend  the  libel,  the  costs  of  the  claimant  upon  the  pres-^ 
ent  hearing  to  abide  the  event. 


For  libellant,  Wilcox  <&  Hobhs. 
For  claimant,  B.  H.  Huntley. 
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IN  THE   MATTER  OF  JOHN  MANSFIELD  AND 
NATHAN  K,  MANSFIELD,   BANKRUPTS. 

Counsel  Fkss. — Skryicks  bbfors  Adjudication. 

A  petition  In  inTolntatary  bankruptcy  was  filed  a^nst  a  firm,  an  injunction  pre- 
Tenting  them  from  parting  with  any  of  their  property  was  issued,  and  a  warrant 
of  arrest  under  the  40th  section  of  the  Act  was  issued  against  one  of  the  finn. 
The  bankrupts  employed  attorneys,  who  applied  for  a  discharge  of  the  arrest, 
and  attended  on  a  reference  to  ascertain  the  facts,  which  resulted  in  the  dis- 
charge of  the  warrant  An  adjudication  being  had,  the  attorneys  prepared  the 
schedule  and  inrentory  required  by  the  41st  section.  Thereafter  they  applied 
by  petition  to  be  paid  for  such  services  out  of  the  estate. 

Jfdd,  That^  under  the  circumstances,  a  moderate  compensation  for  such  services 
would  be  allowed  them. 

The  proper  practice,  in  such  a  case,  is  for  the  bankrupts  to  apply  to  the  Court  in 
the  first  instance  fur  leave  to  employ  counsel 

Benedict,  J.  The  petitioners  in  this  case  pray  for 
an  allowance  out  of  the  bankrupt's  estate  of  the  amount 
of  a  bill  for  professional  services  rendered  under  the  fol- 
lowing circumstances.  An  involuntary  petition  was 
filed  in  this  Court  to  have  John  Mansfield  and  Nathan 
K.  Mansfield  declared  bankrupts,  and  their  property 
administered  under  the  bankrupt  Act.  At  the  same 
time  an  injunction  was  issued,  preventing  the  bankrupts 
from  parting  with  any  of  their  property,  and  also  a  war- 
rant of  arrest  under  section  40,  against  Nathan  K.  Mans- 
field. These  being  served,  the  bankrupts  employed  the 
petitioners  as  attorneys  at  law,  who  applied  to  the  Court 
for  a  discharge  of  the  warrant  of  arrest,  and  attended  at  a 
reference  which  was  ordered  to  ascertain  the  facts,  and 
resulted  in  the  discharge  of  the  warrant  after  the  bank- 
rupt had  submitted  to  an  examination  touching  his  proj)- 
erty.  The  petitioners,  also,  upon  the  adjudication  of 
bankruptcy  being  made,  prepared  the  schedule  of  cred- 
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itors  and  inventory  of  the  estate,  which  is  required  by 
section  41,  and  for  these  services  the  attorneys  now  ask 
to  be  paid  out  of  the  bankrupts'  estate.  I  incline  to  the 
opinion  that  services  performed  in  preparing  the  sched- 
ules and  inventory  required  by  section  41  may  be  consid- 
ered as  having  been  rendered  for  the  benefit  of  the  es- 
tate, in  a  case  like  the  present,  where  the  employment 
of  counsel  was  unquestionably  necessary.  As  to  the 
services  made  necessary  by  reason  of  the  arrest  of  the 
bankrupt,  T  think  they  can  also  be  compensated  out  of 
the  fund  in  such  a  case  as  this  is  stated  to  be.  The 
Court  was  entitled  to  be  aided  by  counsel  on  the  part  of 
the  bankrupt  in  the  examination  as  to  the  foundation 
for  the  warrant  of  arrest  and  its  continuance,  and  the 
amount  of  bail  to  be  required.  The  injunction  having 
deprived  the  bankrupt  of  the  means  to  employ  counsel^ 
such  services  may,  without  injustice,  be  considered  a 
part  of  the  bankrupt  proceedings.  They  were  made 
necessary  by  the  action  of  the  creditors,  and  could  only 
be  obtained  by  a  resort  to  the  fund.  It  would  have  been 
more  proper  for  the  bankrupt  to  have  applied  to  the 
Court  in  the  first  instance  for  leave  to  employ  counsel, 
and  such  previous  application  should  be  insisted  on,  as  a 
general  rule.  Here  it  may  be  dispensed  with,  the  mode 
of  proceeding  being  unsettled  and  no  question  made  as 
to  the  propriety  and  necessity  of  the  services  in  ques- 
tion. But  I  must  require  that  it  be  made  to  appear  that 
the  bankrupt  is  now  without  means,  and  that  there  is  no 
reason  to  doubt  that  he  has  surrendered  all  his  property 
to  the  assignee.  It  must  also  be  shown  that  the  efforts 
of  the  counsel  were  not  directed  towards  obtaining  delay 
or  hindering  the  bankruptcy  proceedings.  This  being 
made  to  appear,  I  shall  feel  inclined  to  allow  a  moderate 
compensation  for  services  rendered  in  preparing  the 
schedules  and  inventory,  and  those  made  necessary  by 
reason  of  the  warrant  of  arrest. 

If  not  desired  otherwise  by  the  assignee,  in  order  to 
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save  expense,  the  facts  may  be  made  to  appear  by  affida- 
vits, and  the  extent  and  value  of  the  services  shown  in 
the  same  way ;  but  if  asked  for  by  the  assignee,  a  refer- 
ence will  be  ordered  to  take  proof  of  the  facts. 


DECEMBER,  1872. 

IN    THE    MATTER    OP   PARKER   &   PECK, 

BANKRUPTS. 

Preferred  Debts.— Taxes. 

Bankrupts  occupied  land  under  a  lease,  in  which  they  covenant  to  pay  the  taxes 
on  the  land.    They  ffdled  to  pay  them,  and  the  lessors  paid  them : 

ffeldf  That  the  lessors  were  not  entitled  to  claim  the  amount  of  such  payment,  as 
a  preferred  deht,  under  the  28th  section  of  the  bankruptcy  Act. 

Benedict,  J.  I  am  of  the  opinion  that  the  payment 
by  the  petitioners  of  taxes  and  assessments  on  their  own 
land  gives  them  no  right  to  claim  that  amount  out  of  the 
bankrupt's  estate  as  a  preferred  debt  under  section  28  of 
the  bankruptcy  Act,  notwithstanding  the  fact  that  the 
bankrupts  were  the  occupants  of  the  land  under  a  lease 
in  which  the  lessee  covenanted  to  pay  a  yearly  rent,  and 
''all  such  taxes,  water  rents  and  penalties  as  shall  dur- 
ing said  term  grow  due  and  payable  out  of  said  demised 
premises."  The  failure  by  tlie  lessee  to  perform  this 
covenant  gave  the  lessors  a  right  of  action  from  the 
breach  thereof,  and  nothing  more.  The  prayer  of  the 
petitioners  that  their  demand  be  declared  entitled  to  be 
paid  out  of  the  estate  of  the  lessee,  in  preference  to  the 
other  creditors,  must,  therefore,  be  denied.  Upon  being 
properly  proved,  their  demand  is,  however,  entitled  to 
share  with  the  other  creditors  of  the  lessee  in  the  dis- 
tribution of  his*  estate. 
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THE  BRIG  BELLE. 

Pleadings. — Sbaman's  Wages. 

An  admiasioii,  in  the  answer  to  a  libel  for  seaman's  wages,  that  the  seaman  shipped 
for  the  voyage  and  performed  the  service  described  in  the  libel,  though  coupled 
with  a  denial  that  any  amount  is  due  to  him,  and  an  allegation  that  the  seaman 
was  guilty  of  smuggling,  by  reason  of  which  the  yessel  was  subject  to  penalties 
and  the  seaman  forfeited  his  wages,  is  sufficient,  in  the  absence  of  evidence,  to 
entitle  the  seaman  to  a  decree  for  the  amount  of  his  wages. 

This  was  a  libel  by  John  Armstrong  for  seaman's 
wages.  The  libel  alleged  that  Armstrong  shipped  as 
mate  on  the  vessel,  and  signed  articles  for  a  specified 
voyage  at  150  a  month,  and  served  on  board  from  Janu- 
ary 7th,  1872,  to  June  3d,  1872,  when  he  was  discharged, 
and  there  was  due  him  from  the  vessel  $195,  payment  of 
which  had  been  demanded  and  refused. 

The  answer  admitted  these  allegations,  except  that  it 
denied  that  anything  was  due  to  the  libellant.  It  fur- 
ther alleged  that  Armstrong,  while  he  was  mate,  smug- 
gled segars  on  shore  from  the  vessel,  whereby  she  be- 
came subject  to  penalties,  by  which  conduct  he  forfeited 
his  wages. 

The  case  was  submitted  on  the  pleadings. 

For  libellant,  Wilcox  dk  Hobhs. 

For  claimant,  Beebe^  Donahue  d;  Cooke. 

BeiosdIgt,  J.  The  admissions  in  the  answer  are 
sufficient  to  entitle  the  libellant  to  recover  the  amount 
of  his  claim  for  wages  as  stated  in  his  libel,  to  wit,  1195, 
for  which  amount,  with  costs,  let  a  decree  Yfe  entered. 
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Seaman's  Waobs. — Injury  to  Seaman  on  Board  Ship. — Costs. 

A  Bdaman,  who  hnd  shipped  in  New  York  for  a  Yoyage  to  New  Orleans  and  back, 
after  the  yessel  had  started  on  her  return  yoyage  from  New  Orleans  fell  from 
the  yard  and  broke  his  arm.  The  owners  of  the  steamer  sent  him  at  once  to  a 
hospital,  paying  his  wages  till  the  date  of  his  leaying  the  ship,  and  afterwards 
brought  him  to  New  York.  The  seaman  having  filed  a  libel  to  recover  wages 
for  the  rest  of  the  voyage,  and  damages  for  the  injury,  the  owners  of  the  vessel 
paid  the  amount  of  the  wages  into  Court,  which  the  libellant  drew  out. 

Held,  that  the  libellant  was  entitled  to  the  wages  for  the  rest  of  the  voyage,  and 
as  there  was  no  proof  or  allegation  of  a  tender  of  the  amount,  he  was  entitled  to 
a  decree  for  his  costs. 

This  was  a  libel  by  William  Price,  who  alleged  that 
he  shipped  on  the  Cortes  in  New  York  for  a  voyage  to 
New  Orieans  and  back ;  that,  after  the  vessel  had  started 
on  her  return  voyage,  he  fell  from  the  yard  and  broke  his 
arm,  and  was  sent  to  a  hospital  in  New  Orleans,  and, 
after  a  few  days,  was  brought  to  New  York  in  another 
steamer  and  sent  to  the  hospital  in  New  York ;  and  he 
claimed  to  recover  $18,  a  balance  of  wages  due,  and  $400 
damages  for  the  broken  arm. 

The  owners  of  the  steamer  answered  that  they  had 
paid  the  man  up  to  the  time  when  he  left  the  ship,  and 
were  willing  to  pay  him  up  to  the  time  of  the  arrival  of 
the  Cortes  in  New  York.  His  claim  for  damages  they 
denied.  And  they  paid  into  Court  the  amount  of  the 
wages  which  they  offered  to  pay. 

For  libellant,  A.  Nash. 

For  claimant,  Man  <&  Parsons. 
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Benedict,  J.  The  libellant  having  incurred  no  ex- 
penses in  his  cure  is  entitled  to  recover  no  more  than  the 
wages  which  the  claimants  have  heretofore  paid  into 
Court, 

In  the  absence  of  any  proof  or  allegation  of  a  tender 
of  this  or  any  sum,  the  libellant  is  also  entitled  to  his 
taxable  costs.  The  sum  paid  into  the  registry  having 
been  heretofore  withdrawn  by  the  libellant,  he  is  now 
entitled  to  a  decree  for  his  costs  only. 


Souljjcrn  gistrict  of  |ieto  §^axk 

JANUARY,  1873. 

THE  MAYOE,  &c.  OF  NEW  YOEK  CITY  v. 

WILLIAM  HIGHLAND. 

Overloading  Pier.— ^Exceptions  to  Libel. 

A  libel  to  recover  damages  for  injury  to  a  pier  by  overloading  it,  which  states 
that  the  pier  is  within  navigable  waters  from  the  ocean  and  within  the  ebb  and 
flow  of  the  tide,  and  does  not  show  that  the  pier  is  part  of  the  land,  is  not  liable 
to  exception,  as  failing  to  state  a  case  within  the  jurisdiction  of  the  admiroltj. 

The  libel  in  tbis  case  alleged  tbat  tbe  libellants  were 
owners  of  Pier  46,  East  river,  in  tbe  city  of  New  York  ; 
that  tbe  pier  was  witbin  navigable  waters  from  tbe  ocean, 
and  witbin  tbe  flow  of  tide  water ;  and  tbat  tbe  respondent 
was  tbe  owner  of  tbe  bark  Maggie  L.  Oarvill,  wbicb, 
wbile  lying  alongside  sucb  pier,  negligently  discharged 
cargo  on  tbe  pier  and  damaged  it  to  tbe  amount  of 
$10,000.  Tbe  respondent  excepted  to  tbe  libel,  because 
the  cause  of  action  was  not  of  admiralty  cognizance. 

Bt.  Vol.  VI.— 19 
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For  libellant,  A.  J.  Yanderpoeh 

For  respondent,  C.  Donohue. 

Blatchfobd,  J.  I  must  overrule  the  exceptions  to 
the  libel  in  this  case,  on  the  ground  that  it  does  not 
appear,  by  the  libel,  that  the  pier  named  was  part  of  the 
land,  and  was  not  a  floating  pier,  while  it  is  alleged,  by 
the.  libel,  that  the  pier  was  *'  within  navigable  waters- 
from  the  ocean,  and  within  the  flow  of  tide  water." 


JANUARY,   1873. 

THE  BEIG  ANNIE  LINDSEY. 

Collision    in    thb    Sound. — Sailing    Vessels    Meeting. — Closb- 

HAULED    AND    FrEE. 

A  brig  and  a  schooner  came  in  collision  in  Long  Island  Sound,  at  night.  The 
schooner  was  sailing  to  New  York,  and  the  brig  was  sailing  from  New  Tork.  The 
schooner  saw  the  brig  nearly  ahead,  and  ported  her  helm.  The  brig  aaw  the 
schooner  nearly  ahead,  and  first  starboarded  and  then  ported.  There  was  a 
conflict  of  eyidence  as  to  the  wind,  the  witnesses  for  the  schooner  daiming  that 
it  was  nearly  south,  and  those  for  the  brig  claiming  that  it  was  southeast  Each 
Tessel  claimed  to  have  been  close-hauled.  The  schooner  had  the  wind  on  her 
port  side.  The  brig  had  it  on  her  starboard  side.  The  brig  struck  the  schooner 
on  her  port  quarter.  Tlie  brig  alleged  that  she  starboarded  in  obedience  to  a 
call  from  the  schooner  to  "  keep  off:  ** 

Held,  That,  on  the  evidence,  the  brig  was  close-hauled ; 

That,  on  the  eTidence  of  the  brig,  that  she  was  heading  east  northeast,  and  saw 
the  green  light  of  the  schooner  from  half  a  point  to  a  point  on  her  port  bow, 
the  vessels  were  meeting  nearly  end  on,  and,  under  the  11th  Article,  it  was  the 
duty  of  the  schooner  to  port,  which  she  did ; 

That,  if  the  courses  were  crossing,  there  was  risk  of  collision,  as  the  brig  was 
drawing  a  point  on  to  the  course  of  the  schooner,  and,  under  Article  12th,  the 
schooner,  having  the  wind  on  her  port  side,  was  bound  to  keep  out  of  the  way 
of  the  brig,  which  she  endeavored  to  do  by  porting; 
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That,  if  they  were  meeting,  it  was  the  dnty  of  the  brig  to  port,  instead  of  first 
starboarding,  as  she  did ;  and  that  the  excuse  which  she  set  up  for  the  star- 
boarding was  not  established ; 

That,  if  the  courses  were  crossing,  it  was  the  duty  of  the  brig  to  keep  her  course ; 

That,  in  either  yiew,  the  brig  was  in  fault,  and  liable  for  the  damages ; 

That  the  schooner  was  not  in  fault. 


Blatchford,  J.  The  libellants,  as  owners  of  the 
schooner  Sallie  Smith,  and  carriers  of  a  cargo  on  board 
of  her,  bring  this  suit  against  the  brig  Annie  Lindsey,  to 
recover  for  the  total  loss  of  the  schooner  and  her  freight 
money  and  cargo,  through  a  collision,  which  took  place 
at  about  half  past  eight  o'clock  in  the  evening  of  the  7th 
of  May,  1869,  between  those  two  vessels,  in  Long  Island 
Sound,  oflf  Eaton's  Neck  light,  whereby  the  schooner 
and  her  cargo  were  sunk.  The  schooner  was  bound  to 
New  York  from  the  Connecticut  river.  The  brig  was 
bound  from  New  York  to  New  Brunswick. 

The  libel  alleges  that  the  wind  was  south  half  west ; 
that  the  schooner  had  her  regulation  lights  set  and  burn 
ing  brightly ;  that  she  was  heading  a  little  south  of  west, 
or  about  west ;  that  the  sails  of  a  vessel  were  made  ahead, 
or  nearly  so,  but  no  light  was  discernible  ;  that  she  was 
apparently  bound  in  an  opposite  direction,  and,  after  she 
was  discovered,  and  when  it  was  apparent  there  would 
be  a  collision  unless  something  was  done,  the  wheel  of 
the  schooner  was  ported,  and  she  opened  the  other  ves- 
sel until  the  red  light  of  such  other  vessel  was  seen  off 
the  port  bow  of  the  schooner ;  that  the  wheel  of  the 
schooner  was  kept  to  port,  and  the  approaching  vessel, 
which  turned  out  to  be  the  brig  Annie  Lindsey,  was 
hailed  from  the  schooner  to  luff,  but,  instead  of  porting, 
she  was  kept  away,  and  her  stem  struck  the  port  quarter 
of  the  schooner,  and  crushed  in  her  side,  so  that  she 
sank,  with  her  cargo,  in  a  few  minutes ;  that  the  wind  at 
the  time  was  free  for  vessels  upon  their  proper  courses 
bound  to  the  east,  but  those  going  west  were  close-hauled ; 
that  the  collision  was  caused  solely  by  the  negligence  of 
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those  navigatiDg  the  brig,  in  not  keeping  a  lookout,  in 
not  having  the  prox)er  lights  set  and  burning,  in  not 
porting  and  keeping  to  the  right,  when  meeting  a  vessel 
ahead  and  bound  in  an  opposite  direction,  and  in  star- 
boarding instead  of  porting ;  and  that  the  lights  of  the 
schooner  were  seen  at  a  sufficient  distance,  by  those  on 
board  of  the  brig,  for  them  to  have  avoided  the  schooner. 

The  answer  alleges  that  the  wind  was  about  south- 
east ;  that  the  schooner,  when  first  seen  by  the  brig,  was 
steering  a  west  by  south  course;  that,  just  before  the 
collision,  the  schooner  suddenly  changed  her  course  to 
northwest,  which  brought  her  across  the  bow  of  the  brig ; 
that  the  wind  was  free  for  vessels  bound  to  the  west ; 
that  the  brig  was  sailing  close-hauled ;  that  the  collision 
was  caused  by  the  fault  of  those  navigating  the  schooner ; 
that  the  green  light  of  the  schooner  was  first  seen  on  the 
lee  bow  of  the  brig ;  that  the  ^  schooner,  as  she  ap- 
proached, was  going  to  the  windward  of  the  brig,  and 
hailed  the  brig  to  keep  oft',  and  the  wheel  of  the  brig  was 
turned  to  keep  oft",  ^and  then  the  schooner  suddenly 
changed  her  course  to  the  northwest,  and  called  out  to 
the  brig  to  lufl";  that  the  wheel  of  the  brig  was  immedi- 
ately put  hard  down,  and  she  luffed,  but  too  late,  for  the 
schooner  kept  oft'  across  the  bow  of  the  brig,  and  winged 
her  foresail  out,  and  the  brig  struck  the  schooner ;  and 
that  the  wind  was  on  the  port  side  of  the  schooner  and 
on  the  starboard  side  of  the  brig. 

The  material  points  of  diftference  raised  by  the  plead- 
ings are  (1.)  As  to  the  wind.  The  libel  alleges  it  was 
south  half  west ;  the  answer,  about  southeast.  (2.)  As 
to  whether  the  schooner,  after  getting  to  windward  of 
the  brig,  kept  away  and  crossed  the  bows  of  the  brig. 

The  testimony  is  all  in  the  form  of  written  depositions. 
The  witnesses  for  the  libellants  are  Ohase  (the  master  of 
the  schooner),  Logan  (the  mate),  and  Reed  (a  hand). 
There  were  but  two  persons  on  deck  on  the  schooner, 
Logan,  at  the  wheel,  and  Eeed,  forward  on  the  lookout. 
The  master  was  below. 
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The  witnesses  for  the  claimant  are  Parritt  (the  master 
of  the  brig),  Nicholson  (the  second  mate),  and  Davis  (a 
hand).  Nicholson  was  at  the  wheel,  Davis  was  forward 
on  the  lookout,  and  the  master  also  was  on  deck. 

The  deposition  of  Parritt  was  taken  on  the  30th  of 
October,  1869.  Then  Beed  and  Chase,  for  the  libellants, 
were  examined  in  June,  1871,  and  Logan  in  October,  1871. 
Then  Davis  and  Nicholson,  for  the  claimant,  were  ex- 
amined in  October,  1871,  and  Parritt  was,  at  the  same 
time,  examined  again. 

Beed  was  forward  of  the  windlass,  on  the  schooner. 
He  says,  that  the  wind  was  south  by  west;  that  the 
schooner  was  Aose-hauled ;  that  he  saw  a  vessel  about 
dead  ahead,  but  saw  no  light,  and  reported  the  vessel  to 
Logan,  and  told  him  to  swing  her  oflF,  which  was  done, 
until  the  red  light  of  the  brig  became  visible  to  him, 
which  was  the  first  light  he  saw  on  her;  and  that  he 
hailed  the  brig  and  told  her  to  luff. 

Logan,  at  the  wheel  of  the  schooner,  says,  that  the 
wind  was  south  ;  that  the  schooner  was  heading  west  by 
south ;  that  Beed  reported  a  vessel  ahead  and  told  him 
to  keep  off;  that  he  ported ;  that,  after  that,  he  looked 
ahead  and  saw  the  red  light  of  the  brig ;  that  he  saw  no 
other  light,  at  any  time,  on  the  brig;  and  that  Beed 
called  to  the  brig  to  luff,  and  he  also  called  to  the  brig 
to  luff,  after  Beed  had  done  so. 

Chase,  master  of  the  schooner,  says  that  the  wind  was 
south  half  west,  and  that  the  schooner  was  heading  west 
half  south. 

It  is  to  be  noted,  that  neither  Logan  nor  Chase  says, 
that  the  schooner  was  close-hauled  in  fact,  or  how  her 
sheets  were  hauled.    They  leave  it  to  inference,  from  the 
fact  that,  according  to  them,  she  was  sailing  only  seven 
points  off  of  the  wind. 

Parritt,  on  the  deck  of  the  brig,  and  her  master,  says, 
that  he  was  bound  east,  but  could  not  head  his  course, 
and  was  heading  east  northeast,  and  goin^  about  seven 
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knots  an  hour ;  that  he  saw  a  green  light  right  ahead ; 
that,  at  the  same  time,  his  lookout  reported  a  light  right 
ahead ;  that  he  heard  a  man  sing  out  from  the  schooner 
to  hard  up  his  wheel ;  that  the  brig  was  kept  off  one 
point,  which  opened  the  schooner's  light  broad  on  the 
weather  bow  of  the  brig ;  that  the  schooner  kept  off 
across  the  bow  of*  the  brig,  and  sung  out  for  him  to  luff; 
that  he  luffed,  by  putting  the  wheel  hard  down,  which 
caused  the  vessels  to  strike ;  that  the  schooner,  when  she 
kept  off,  winged  her  foresail  out ;  that  the  brig  was  sail- 
ing close-hauled,  and  had  her  starboard  tacks  aboard ; 
that  the  wind  was  southeast,  and  the  brig  was  sailing  as 
near  to  the  wind  as  a  square-rigged  vesfiel  could  sail ; 
that  the  schooner  changed  her  course  suddenly,  from 
west  by  south  to  northwest,  which  brought  her  across 
the  bows  of  the  brig,  and,  when  she  saw  there  would  be 
a  collision,  sang  out  to  the  brig  to  luff;  and  that,  if  the 
schooner  had  kept  her  course,  there  would  have  been  no 
collision. 

Davis  was  standing  forward,  on  top  of  the  forecastle, 
on  the  brig,  as  a  lookout.  He  says,  that  he  saw  a  green 
light  a  little  on  his  lee  bow,  a  half  a  mile  off,  and  ap- 
proaching, and  sung  out,  **  light  ahead ; "  that  he  heard 
a  cry  from  the  schooner  to  keep  off,  and,  directly  after- 
wards, another  cry  to  luff ;  that,  when  he  heard  the  cry 
to  keep  off,  the  schooner  was  going  to  the  windward  of 
the  brig,  and  she  suddenly  turned  and  kept  off  across  the 
bow  (X  the  brig ;  that  the  brig  was  close-hauled,  on  her 
starboard  tack  ;  that,  when  he  first  saw  the  green  light, 
it  bore  from  half  a  point  to  a  point  on  his  lee  bow,  and 
was  nearly  ahead ;  that  it  afterwards  got  to  be  half  a 
point  on  his  starboard  bow ;  that  the  schooner  then  kept 
hard  off,  and  crossed  his  bow,  and  showed  her  red  light ; 
and  that  the  vessels  were  very  close  together,  when  the 
cry  came  to  luff. 

Nicholson,  at  the  wheel  of  the  brig,  says,  that  he 
heard  Davis  report  a  light  ahead,  and  looked,  and  saw  a 
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^een  light  about  a  point  on  his  lee  bow»  and  from  a  third 
to  a  half  of  a  mile  off;  that  the  wind  wa«  east  southeast 
to  southeast,  and  the  brig  was  close-hauled  on  the  wind, 
and  heading  about  east  northeast ;  that  he  heard  a  man 
from  the  schooner,  as  she  came  up,  sing  out,  ''hard  up 
your  wheel ; "  that  Oaptain  Parritt,  at  the  same  time, 
^ve  him  orders  to  keep  her  off;  that  he  started  to  do  so, 
and  turned  the  wheel,  and  just  then  heard  a  cry  from  the 
schooner  to  luff ;  that  Captain  Parritt,  at  the  same  time, 
^ave  him  orders  to  luff,  and  assisted  him  at  the  wheel ; 
and  that  he  was  steering  full  and  bye,  and  not  by  the 
compass. 

According  to  the  story  of  the  schooner,  as  her  wit- 
nesses tell  it,  she  was  heading  west  by  south,  or  west 
half  south,  and  saw  a  vessel  ahead,  but  saw  no  light  on 
her,  and,  without  knowing  that  the  two  vessels  were 
meeting  end  on,  or  nearly  end  on,  ported.  If  the  vessels 
were  meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  it  was  the  duty  of  the  schooner  to  port. 
The  brig,  according  to  her  own  testimony,  was  heading 
east  northeast,  and  saw  the  green  light  of  the  schooner 
so  nearly  right  ahead  that  it  was  not  more  than  from 
half  a  point  to  a  point  on  the  port  bow  of  the  brig,  nearly 
ahead.  I  conclude,  therefore,  on  this  view,  that,  under 
the  11th  Article,  the  case  was  not  one  where  the  two 
vessels  would,  if  both  had  kept  on  their  respective 
<50urses,  have  necessarily  passed  clear  of  each  other,  but 
was  one  in  which  the  vessels  were  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision.  It  was, 
therefore,  the  duty  of  the  schooner  to  port.  According 
to  her  testimony,  she  did  port,  and  did  nothing  else,  and 
ported  the  moment  the  brig  was  seen,  and  swung  off 
nntil  the  red  light  of  the  brig  came  into  view.  That  the 
schooner  did  port,  is  testified  to  by  the  witnesses  from 
the  brig,  it  being  contended  by  the  brig,  however,  that 
this  was  not  done  until  the  green  light  of  the  schooner 
was  seen  half  a  point  on  the  starboard  bow  of  the  brig. 
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Begarding  the  conrses  of  the  two  vessels  as  crossiBg^ 
they  involved  risk  of  collision,  as  the  brig  was  drawing 
a  point  on  to  the  coarse  of  the  schooner.  On  the  evi- 
dence, I  conclude,  that,  without  doubt,  the  brig  was 
close-hauled  and  did  not  have  the  wind  free,  and  that  the 
schooner  was  not  close-hauled  and  did  have  the  wind 
free.  Hence,  under  article  12,  the  schooner,  having  the 
wind  on  her  port  side,  was  bound  to  keep  out  of  the  way 
of  the  brig.  She  endeavored  to  do  so  by  porting,  and 
ported,  as  before  stated,  until  she  opened  the  red  light 
of  the  brig. 

As  meeting  the  schooner  end  on,  or  nearly  end  on,  so 
as  to  involve  risk  of  collision,  it  was  the  duty  of  the 
brig,  under  Article  11,  as  much  as  of  the  schooner,  to 
port.  It  is  very  clear,  that,  at  first,  the  brig  did  not 
port.  On  the  contrary,  she  starboarded.  Her  master 
says  that,  by  the  starboarding,  she  kept  off  one  point, 
until  she  opened  the  green  light  of  the  schooner  broad 
on  the  weather  bow  of  the  brig.  The  starboarding  is- 
sought  to  be  excused  by  the  allegation,  that  it  was  done 
because  the  schooner  hailed  the  brig  to  put  her  wheel 
hard  up  or  to  keep  off.  This  is  not  confirmed  by  any 
witness  from  the  schooner.  It  would  have  been  a  most 
extraordinary  order  for  the  schooner  to  give  to  the  brig, 
when  the  schooner  herself  was  porting.  The  proper  or- 
der to  be  given,  if  the  schooner  was  porting,  was  for  her 
to  order  the  brig  to  luff.  The  witnesses  from  the 
schooner  say  that  they  hailed  the  brig  to  luff.  All  the 
appearance  of  the  green  light  of  the  schooner  on  the 
starboard  bow  of  the  brig  that  there  was,  was  produced 
by  the  starboarding  of  the  brig,  the  schooner  having 
only  ported  and  not  starboarded.  On  this  view,  there- 
fore, there  was  fault  in  the  brig,  in  starboarding,  which 
contributed  to  the  collision. 

As  crossing,  with  her  course,  the  course  of  the 
schooner,  so  as  to  involve  risk  of  collision,  it  was  the 
duty  of  the  brig,  under  Articles  12  and  18  (the  two  ves- 
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sels  having  the  wind  on  different  sides,  and  the  brig 
having  the  wind  on  her  starboard  side  and  not  having  it 
free,  and  the  schooner  having  the  wind  on  her  port  side^ 
and  not  being  close-hauled),  to  keep  her  course,  and  to 
permit  the  schooner  to  keep  out  of  the  way,  and  not  to 
attempt  to  keep  out  of  the  way  herself.  It  is  manifest, 
that  the  brig,  by  attempting  to  keep  out  of  the  way,  and 
by  starboarding  to  do  so,  thwarted  the  efforts  of  the 
schooner,  by  porting,  to  keep  out  of  the  way  of  the  brig. 
The  excuse,  of  the  hail  from  the  schooner,  to  keep  off, 
has  been  already  referred  to. 

Again,  the  brig  being  close-hauled,  and  having  the 
wind  on  her  starboard  side,  it  was  her  duty  to  keep  her 
course,  and  not  to  starboard,  whether  the  schooner  was 
close-hauled  or  not. 

In  any  view  of  the  case,  there  jriust  be  a  decree  for 
the  libellants,  with  costs,  with  a  reference  to  a  commis-  ^ 
sioner  to  ascertain  the  damages  sustained  by  them  by 
the  collision. 

Beebe^  Donohue  <&  CoohSy  for  the  libellants. 

G.  M.  /Speir,  for  the  claimant. 
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Dividend. — Separate  Estate. — Joint  Judgment. — Interest. 

A  debt,  founded  on  a  judgment  against  tbe  two  members  of  a  firm  jointly,  in  a 
suit  on  a  partnership  note,  does  not  entitle  tbe  creditor  to  divideods  out  of  the' 
separate  estate  of  each  member  of  the  firm,  on  an  eqnal  footing  with  the  sepa- 
rate creditors  of  each  member. 
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Where  the  separate  estate  of  one  of  the  partners  was  more  than  suflSdent  to  pay 
the  separate  debts  of  saeh  partner,  with  interest  added  up  to  the  day  of  the 
adjodication,  but  there  was  not  sufficient  to  pay  the  creditors  of  the  firm : 

Hdd^  That  the  separate  creditors  were  not  entitled,  as  against  the  joint  creditors, 
to  be  paid  interest  on  their  debts  for  the  period  subsequent  to  the  adjudication. 

A  FIBM,  composed  of  John  M.  Berrian  and  Cornelius 
A.  Berrian,  having  been  adjudged  bankrupts,  the  firm  of 
James  G.  King's  Sons,  as  creditors,  filed  a  proof  of  debt, 
showing  a  claim  on  a  judgment  for  $2,532  44,  entered 
against  both  debtors  jointly,  on  a  partnership  note. 
There  was  a  separate  estate  of  John  M.  Berrian,  amount- 
ing to  $1,065  22,  and  separate  debts  were  proved  against 
him,  amounting  to  $526  72.  There  was  also  a  separate 
estate  of  Cornelius  M.  Berrian,  amounting  to  $1,065  22, 
and  separate  debts  were  proved  against  him,  amounting 
to  $1,605  21.  The  ampunt  of  the  claims  proved  against 
the  joint  estate  was  $49,712  10.  James  6.  King's  Sons 
claimed  to  be  paid  a  dividend  out  of  the  separate  estates 
of  the  members  of  the  firm.  The  register  certified  the 
question  to  the^  Court,  with  his  opinion  that  they  were 
not  entitled  to  such  dividend. 

Blatohford,  J.  James  G.  King's  Sons  are  not  en- 
titled to  dividends  out  of  the  separate  estate  of  each 
bankrupt,  on  an  equal  footing  with  the  separate  credit- 
ors of  each  bankrupt. 

The  separate  creditors  having  claimed  to  be  paid  in- 
terest subsequent  to  the  adjudication,  the  case  was  again 
brought  before  the  Court  on  the  following  agreed  state- 
ment of  facts,  with  the  certificate  of  the  register  that,  in 
his  opinion,  the  separate  creditors  were  not  entitled  to 
such  interest. 

''  Claims  against  the  separate  estate  of  the  bankrupt 
John  M.  Berrian,  including  computation  of  interest  up 
to  the  date  of  the  adjudication  only,  have  been  proved. 
ift7o  ^*  *^^  meeting  of  creditors  held  November  12th, 
1872,  It  appears,  by  the  assignee's  account,  that  he  has 
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collected  sufficient  money  to  pay  all  the  debts  proved 
against  the  separate  estate  of  John  M.  Berrian,  after 
payment  of  costs,  fees  and  expenses,  and  leave  a  surplus. 

'^  Joint  creditors  of  the  bankrupts  have  proved  claims 
against  the  joint  estate  of  the  bankrupts  to  the  amount 
of  $49,712  10,  and  upwards,  which  the  surplus  arising 
from  John  M.  Berrlan's  separate  estate  is  not  sufficient 
to  pay. 

"The  separate  creditors  of  John  M.  Berrian  claim 
that,  before  the  surplus  of  his  separate  estate  is  applied 
to  the  payment  of  joint  debts,  the  interest  on  the  sepa- 
rate debts  of  John  M.  Berrian  shall  be  computed  from 
the  day  of  adjudication,  and  the  surplus  applied  to  the 
payment  of  such  interest. 

"  The  assignee  claims  that  the  surplus  is  to  be  applied 
to  the  payment  of  joint  debts,  and  not  to  the  payment  of 
Interest  which  has  accrued  since  the  adjudication,  on  the 
separate  debts  of  John  M.  Berrian." 

For  the  creditors,  J.  L.  Bishop. 

For  the  assignee,  F.  N.  Bangs. 

Blatohfobd,  J.  The  36th  section  of  the  bankruptcy 
Act,  in  saying  that  the  net  proceeds  of  the  separate 
estate  of  each  partner  shall  be  appropriated  to  pay  his 
separate  creditors,  and  that,  if  there  shall  be  any  balance 
of  the  separate  estate  of  any  partner,  after  the  payment 
of  his  separate  debts,  such  balance  shall  be  added  to  the 
joint  stock,  for  the  payment  of  the  joint  creditors,  fol- 
lows the  language  of  the  Massachusetts  insolvent  law, 
under  which  (Oen.  Stats,  of  Mass.  of  1838,  chap.  163,  §  21), 
it  was  held,  in  Thomas  v.  Minot  (10  Oray,  263),  that,  where 
a  partnership  and  its  members  are  in  insolvency  under 
one  commission,  or  one  adjudication  in  the  same  i>ro- 
.ceeding,  and  the  separate  estate  of  one  partner  is  more 
than  enough  to  pay  his  separate  debts,  at  the  amounts 
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proved,  as  they  stood  at  the  time  of  liquidation  recog- 
nized by  the  statute  (which,  in  that  case,  was  the  day  of 
the  first  publication  of  notice),  without  computing  inter- 
est thereon  after  that  time,  the  surplus  of  such  separate 
estate,  over  such  debts,  is  to  be  added  to  the  partnership 
estate,  and  applied  to  the  payment  of  joint  debts,  before 
paying  such  interest  on  the  separate  debts.  The  rule 
laid  down  in  that  case  was  established  in  1857,  and  ought 
to  be  followed,  under  the  like  provision  in  the  bank- 
ruptcy Act,  as  being  substantially  a  construction  of  the 
provision,  which  accompanied  its  enactment. 
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Examination  of  Bankrupt. 

Where  an  order  for  the  examiDation  of  a  bankrupt  is  issued  at  the  instance  of  a 
creditor  who  has  duly  prored  his  debt,  the  bankrupt  cannot  refuse  to  be  sworn 
under  the  order,  by  reason  of  his  claiming  that  he  has  an  ofifiset  which  extin- 
guishes the  creditor's  debt,  and  desires  to  file  a  petition  for  the  re-examination 
of  the  claim. 

In  this  matter  the  register  certified  to  the  Court,  that 
he  had  made  an  order  for  the  examination  of  the  bank- 
rupt, under  the  26th  section  of  the  bankruptcy  Act,  on 
the  application  of  one  Showers,  a  creditor  who  had  duly 
proved  his  debt ;  that,  on  the  return  of  the  order,  the 
bankrupt  declined  to  be  sworn,  claiming  that  Showers 
was  not  a  creditor,  and  was  not  returned  as  such  in  the 
schedule  attached  to  the  petition,  and  that  any  indebted- 
ness which  had  ever  existed  from  the  bankrupt  to 
Showers  had  been  offset  and  extinguished  by  a  counter 
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indebtedness  from  Showers  before  the  filing  of  the  peti- 
tion ;  and  that  he  desired  to  file  a  petition  for  the  re-ex- 
amination of  Showers'  claim. 

Blatghfobd,  J.  So  long  as  the  debt  stands  proved 
and  nnimpeached,  the  claim  stated  to  have  been  made 
by  the  bankrupt  before  the  register  furnishes  no  ground 
for  a  refusal  of  the  bankrupt  to  be  sworn  and  examined. 


JANUARY,   1878. 

THE     FEKBY-BOAT     MANHASSET     AND     THE 

STEAMTUG  HIEAM  PEEEY. 

Collision  in  East  River. — Tug-boat  and  Tow. — Steamers  Cross- 
ing.— Wilful  Tort. — Joint  Negligence. 

« 

A  tug,  haying  several  boats  Id  tow,  coming  down  the  East  river,  on  an  ebb  tide, 
rounded  to  to  pick  np  another  boat  on  the  New  York  side,  just  above  the  Fulton 
ferry  slip.  A  Fulton  ferry-boat,  coming  out  of  that  slip,  came  in  collision  with 
the  stern  boat  on  the  port  side.  The  ferry-boat  claimed  that,  when  she  came  out 
of  the  slip,  the  tug  was  going  down  the  river,  and  that,  after  the  ferry-boat  got 
headed  up  the  river  agaiost  the  tide,  the  tug  turned  around  across  her  course. 
Her  pilot  stated  that,  as  soon  as  he  saw;  her  sheer,  he  rang  a  boll  to  slow  the  en- 
gioe,  and  then  to  stop  and  back ;  and  the  engineer  testified  that  he  made  four  or 
five  turns  of  the  engine  ahead,  under  the  bell  to  slow,  before  he  stopped  and 
backed.  The  speed  of  the  ferry-boat  was  nearly  done  at  the  collision,  and  she 
struck  the  boat  about  twenty-five  feet  from  her  stern.  The  owner  of  the  boat 
filed  a  libel  against  both  the  tug  and  the  ferry-boat,  but  the  tug  was  not  seized 
under  the  process.  On  the  trial,  a  motion  was  made,  on  behalf  of  the  ferry-boat, 
that  the  libellant  be  compelled  to  bring  in  the  tug,  or  the  libel  be  dismissed. 
The  motion  was  denied,  but  the  libel  was  directed  to  be  amended  by  striking 
out  the  prayer  for  process  against  the  tug.  On  the  trial,  one  of  the  libellant's 
witnesses  testified,  that  it  looked  to  him  as  if  the  ferry-boat  hit  the  boat  inten- 
tionally. The  owners  of  the  ferry-boat  claimed  that  she  was  not  liable  for  the 
wilful  tort  of  her  pilot: 

Hild,  That,  on  the  story  of  the  ferry-boat,  when  the  tug  had  turned  so  as  to  be 
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heading  across  the  river,  the  courses  were  crossing,  and  the  ferry-boat,  haying 
the  tng  on  her  starboard  hand,  waa  boond  to  avoid  her  and  her  tow,  and  when 
the  tng  had  turned  so  as.to  head  np  the  riyer,  the  ferry-boat  was  the  following 
boat,  and  was  still  bound  to  avoid  them ; 

That  the  ferry-boat  was  in  fault  in  not  stopping  and  backing  at  once,  as  soon  as 
her  pilot  saw  the  tug  turn,  instead  of  keeping  on  under  a  slow  bell ; 

That  the  act  of  the  pilot  of  the  ferry-boat  was  not  wilful,  in  such  sense  as  to  re- 
lieve the  ferry-boat  from  liability  for  the  result  of  it; 

That,  although  the  libel  was  filed  against  both  tug  and  ferry-boat,  the  libellant 
could  recover  against  the  ferry-boat  alone,  because  there  was  independent  fault 
on  her  part,  and  any  fault  in  the  tug  in  sheering  wss  not  a  foult  which  con- 
tributed to  the  collision. 

Blatghfobd,  J.  The  libellaBt,  as  owner  of  an  empty 
coal  barge  or  chunker,  which  was  in  tow  of  the  steam- 
tug  Hiram  Perry,  on  the  13th  of  January,  1869,  seeks  to 
recover,  in  this  suit,  the  damages  sustained  by  him,  by 
means  of  a  collision  which  took  place,  about  noon  on 
that  day,  between  the  ferry-boat  Manhasset,  then  on  a 
trip  from  her  slip  at  the  foot  of  Catherine  street,  in  New 
York,  to  her  slip  at  the  foot  of  Main  street,  in  Brooklyn. 
The  tug  had  six  boats  in  tow,  namely,  two  on  each  side 
of  her,  alongside,  and  two  astern,  the  libellant's  boat 
being  one  of  the  two  astern,  and  being  tailed  on  to  the 
stern  of  the  boat  which  was  next  to  the  tug  on  the  port 
side  of  the  latter.  This  chunker  was  a  boat  in  two  parts, 
divided  crosswise.  The  stem  of  the  ferry-boat  struck 
the  port  side  of  the  after  half  of  the  chunker,  at  about 
the  middle  of  its  length,  and  it  soon  afterwards  sank. 
The  tug,  with  her  tows,  was  bound  from  the  Wallabout, 
in  Brooklyn,  to  South  Amboy,  and  was  about  to  pick  up 
another  empty  boat,  on  the  New  York  shore,  at  a  point 
above  the  New  York  slip  of  the  ferry-boat.  The  tide 
was  strong  ebb. 

The  story  of  the  libel  is,  that  the  tug,  when  nearing 
the  point  where  she  desired  to  pick  up  the  additional 
boat,  rounded  towards  the  New  York  shore,  with  the 
view  of  heading  up  to  the  tide;  that,  while  she  was 
headmg  in  towards  the  New  York  shore,  and  graduaUy 
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tarning  towards  the  east,  the  boats  foUowiDg  ia  her 
wake,  the  ferry-boat  came  out  of  her  slip,  and,  as  she 
came  out,  gradually  turned,  so  as  to  head  to  the  east, 
and,  keeping  on,  struck  the  chunker ;  that  the  approach 
of  the  ferry-boat  was  not  noticed  by  those  on  the  tug, 
until  just  as  she  was  striking  the  chunker ;  that  the 
collision  was  caused  by  the  joint  negligence  of  the 
two  steam  vessels,  the  ferry-boat  being  in  fault  in  not 
going  under  the  stern  of  the  chunker,  and  the  tug  in 
not  keeping  a  lookout ;  and  that  the  chunker  was  en- 
tirely helpless  and  without  fault.  The  libel  prays  for 
process  against  both  the  ferry-boat  and  the  tug,  and  that 
they  may  both  be  condemned.  Process  was  issued 
against  both  vessels,  but  was  not  served  on  the  tug,  and 
she  has  not  appeared  or  answered.  The  ferry-boat  was 
served  with  process,  and  appeared  and  answered.  At 
the  trial,  a  motion  was  made  on  the  part  of  the  ferry- 
boat, that  the  libellant  be  compelled  to  bring  in  the  tug, 
or  the  libel  be  dismissed.  The  motion  was  denied,  ex- 
cept so  far  as  to  direct  the  libel  to  be  amended  by  striking 
out  the  prayer  for  process  against  the  tug. 

The  answer  of  the  ferry-boat  denies  the  allegation  of 
the  libel,  that  the  tug  is  within  this  District.  It  sets  up, 
that,  on  the  coming  out  of  the  ferry-boat/  from  her  slip^ 
into  the  river,  her  pilot  saw  the  tug  and  her  tows  in  the 
middle  of  the  river,  heading  down  ;  that  there  was  noth- 
ing to  indicate  any  intended  change  in  their  course^ 
that  their  position  and  the  rate  of  the  tide  were  such^ 
that  the  ferry-boat  could  not  have  crossed  the  river  in 
front  of  them  without  great  danger  of  collision  with 
them,  and  could  not  hiive  made  her  proi)er  and  necessary 
course,  at  that  state  of  the  tide,  if  she  had  crossed  in 
front  of  ,them ;  that,  therefore,  and  thereupon,  she  was 
headed  up  the  river,  against  the  tide,  in  order  that  she 
might  safely  pass  between  them  and  the  New  York  shore, 
as  prudence  and  good  navigation  required  her  to  do,  and 
as  was  the  obvious  and  proper  and  usual  course,  under 


304  SOUTHERN   DISTRICT  OF  NEW   YORK. 

The  Ferry-boat  Manhasset  and  the  Steamtug  Hiram  Perry. 

such  circumstances,  and  as  there  was  plenty  of  room  for 
her  to  do  ;  that  the  course  on  which  the  ferry-boat  was 
thus  placed  was  such,  that,  but  for  the  misconduct  of 
the  tug,  or  the  tug  and  chunker,  or  the  tow,  or  those 
managing  and  having  charge  of  the  same,  she  would 
easily  have  gone  clear  of  the  tow  and  of  the  chunker, 
and  between  the  same  and  the  New  York  shore ;  that, 
while  the  ferry-boat  was  thus  proceeding  on  her  course, 
and  on  a  line  widely  clear  of,  and  parallel  to,  the  line  on 
which  the  tow,  including  the  tug,  was  moving,  the  tug 
and  tow  suddenly  sheered  in  rankly  towards  the  New 
York  shore,  across  the  course  and  track  of  the  ferry- 
boat ;  that,  perceiving  that  such  action  of  the  tug  and 
tow  would  render  a  collision  probable,  the  ferry-boat  at 
once  stopped  her  engines,  and  reversed  her  wheels,  and 
backed,  and  did  everything  in  her  power  to  avoid  col- 
lision with  the  tug,  or  her  tow,  or  any  part  thereof,  but, 
as  the  tug  sheered  across  the  tide,  and  changed  her  head- 
ing against  it,  the  chunker  was  swung  down,  by  the 
strong  ebb  tide,  upon  and  against  the  bow  of  the  ferry- 
boat ;  that,  at  the  time  of  the  collision,  the  ferry-boat 
had  no  headway  whatever,  and  did  not  run  into,  or 
against,  the  chunker ;  that  the  approach  of  the  ferry- 
boat was  not  noticed  by  those  on  the  tug  until  just  at 
the  time  of  the  collision ;  that  the  tug  had  no  lookout 
at  the  time ;  that,  if  the  chunker  had  been  properly 
managed  at  the  time,  the  collision  might  have  been 
avoided  ;  that  it  resulted,  in  part,  from  such  mismanage- 
ment of  the  tug,  and  also  from  the  omission  of  the 
chunker  seasonably  to  shift  her  lines,  and  to  bo  so  steered 
as  to  aid  the  ferry-boat  in  avoiding  the  collision ;  that 
the  ferry-boat,  during  the  whole  of  her  trip,  was  navi- 
gated with  skill,  care  and  caution,  and  everything  that 
could  be  done  to  avoid  the  collision,  or  to  lessen  its 
violence,  when  it  became  inevitable,  was  done  by  those 
in  charge  of  the  ferry-boat ;  and  that  the  collision  was 
caused  wholly  by  the  carelessness,  negligence,  and  want 
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of  skill  and  prudence,  and  bad  management,  and  bad  and 
improper  navigation,  of  the  tug,  or  of  the  chunker,  or  of 
both,  and  of  the  persons  then  in  charge  of  the  same,  or 
some  of  them. 

Three  witnesses  have  been  examined  on  behalf  of 
each  party — the  libellant  himself,  on  his  own  behalf; 
and,  on  his  part,  the  master  of  the  tug,  and  her  pilot. 
The  libellant  was  on  his  own  boat,  at  the  time  of  the  col- 
lision. The  master  of  the  tug  was  in  her  pilot  house, 
steering  her.  Her  pilot  was  on  one  of  the  boats  on  her 
starboard  side.  The  witnesses  for  the  ferry-boat  are 
three  persons  from  her — her  pilot,  who  was  in  her  pilot 
house,  steering  ;  a  deck  hand,  who  was  standing  at  the 
king  post,  on  her  port  side,  at  her  bow;  and  her  en- 
gineer, who  was  in  her  engine  room,  below  deck. 

It  is  impossible  to  conceive  of  stories  more  diamet- 
rically opposite  than  those  which  these  witnesses  tell. 
The  libellant,  and  Conlon,  the  pilot  of  the  tug,  assert 
that  the  tug  had  turned  and  got  headed  pretty  well 
around  towards  up  the  river,  and  angling  upwards  to- 
wards the  New  York  shore,  before  the  ferry-boat  left  her 
slip.  Both  of  them  say  that  they  saw  the  ferry-boat  as 
she  was  coming  out  of  her  slip.  Parisen,  the  master  of 
the  tug,  says  that  he  did  not  see  the  ferry-boat  leave  her 
slip ;  that  she  had  not  left  her  slip  when  he  began  to 
round ;  that  he  did  not  see  her  until  he  had  got  headed 
about  two-thirds  up  the  river;  and  that,  when  he  first 
saw  her,  she  was  about  thirty  or  forty  feet  oflf  from  the 
chunker. 

Kershaw,  the  pilot  of  the  ferry-boat,  says,  that,  as  he 
started  to  go  out  of  his  slip,  he  saw  the  tug  heading 
down  the  river ;  that  she  was  so  heading  when  he  went 
out  of  the  slip ;  that  he  headed  up  the  river,  and  would 
have  passed  one  hundred  feet  or  more  to  the  New  York 
side  of  her,  but,  after  he  got  straightened  up  the  river, 
the  tug  changed  her  course,  and  turned  short  across  the 
bow  of  the  ferry-boat,  without  making  any  signal  before 
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sheering ;  that  he  rang  to  slow,  stop  and  back,  when  the 
tug  sheered ;  that  the  tug  went  one  hundred  feet  clear 
of  the  ferry-boat,  across  her  bow,  but  the  strong  tide 
swept  the  chunker  down  against  the  ferrj-boat;  and 
that  the  tug  was  heading  very  nearly  straight  up  the 
river,  the  same  way  with  the  ferry-boat,  at  the  time  of 
the  blow.  Boyd,  the  deck  hand  on  the  ferry-boat,  says, 
that,  as  the  ferry-boat  went  out  of  the  slip,  he  saw  the  tug 
heading  down  the  river ;  that  the  ferry-boat  turned  up, 
and,  after  she  got  straightened  up,  the  tug,  without 
making  any  signal,  rounded  to  across  the  bow  of  the 
ferry-boat ;  and  that,  at  the  collision,  the  tug  was  the 
length  of  two  boats  away,  and  headed  up  the  river  about 
the  same  way  with  the  ferry-boat. 

Although  positively  testified  to  by  the  witnesses  for 
the  ferry-boat,  it  requires  great  faith  to  believe  it  possi- 
ble that  in  the  short  space  of  time  which  elapsed  be- 
tween the  time  the  ferry-boat  left  her  slip  and  the  col- 
lision, the  tug  could  have  left  a  straight  course  down  the 
river  and  rounded  to  and  described  a  complete  half  cir- 
cle, and  come  to  head  directly  up  the  river,  the  same" 
way  with  the  ferry-boat.  The  story  on  the  part  of  the 
libellant  is  much  the  more  probable  one,  in  view  of  all 
the  circumstances  surrounding  the  occurrence.  But  it 
is  not  necessary  to  solve  this  question,  for,  even  assum- 
ing that  the  tug  did  not  begin  to  turn  till  after  the  ferry- 
boat was  coming  out  of  her  slip,  the  evidence  on  the 
part  of  the  ferry-boat  shows  that  she  ought  to  have 
avoided  the  collision,  and  might  have  done  so.  From 
the  time  the  tug,  in  turning,  got  so  far  around  as  to  head 
so  towards  the  New  York  shore,  that  her  course  was 
crossing  that  of  the  ferry-boat,  the  ferry-boat,  having 
her  on  the  starboard  side,  was  bound  to  avoid  her  and 
her  tow.  So,  from  the  time  the  tug,  in  turning,  got  so 
far  around  that  the  ferry-boat  became  the  following 
boat,  the  ferry-boat  was  bound  to  avoid  the  tug  and  her 
tow.    The  pilot  of  the  ferry-boat  says,  that  he  rang  his 
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bell  to  slow  when  the  tug  sheered,  as  soon  as  he  saw  her 
sheer ;  that  he  then  immediately  rang  the  bells  to  stop 
and  back ;  and  that  the  way  of  his  boat  was  about  done, 
when  the  collision  took  place.  The  engineer  of  the 
ferry-boat  says,  that,  on  starting  from  the  slip,  he  re- 
ceived one  bell,  to  go  ahead ;  that,  while  running  under 
that  bell  he  received  another  bell ;  and  that,  on  receiv- 
ing this  last  bell,  he  shut  his  engine  off.  That  was  a  bell 
to  slow.  To  shut  off,  is  to  slow,  not  to  stop.  The  bell 
to  slow  was  the  bell  which  the  pilot  says  he  rang  as  soon 
as  he  saw  the  tug  sheer.  The  engineer  says,  that  he 
made  four  or  five  turns  ahead,  while  so  running  slowed 
down,  and  then  received  two  bells  to  back ;  that  he  had 
made  about  four  or  five  turns  back  before  he  felt  the 
blow  of  the  collision  ;  and  that,  with  such  a  strong  ebb 
tide  as  there  then  was,  four  or  five  turns  back  would 
pretty  much  kill  the  headway  of  the  boat.  As  it  was, 
the  ferry-boat  almost  avoided  the  collision.  She  did  not 
strike  a  point  further  forward  on  the  chunker  than  twen- 
ty-five feet  forward  from  the  extreme  rear.  I  cannot  re- 
sist the  conclusion  that,  if  the  ferry-boat,  instead  of  con- 
tinuing to  run  ahead  four  or  five  turns,  under  the  slow 
bell,  had  stopped  and  backed  sooner  than  she  did,  the 
collision  would  have  been  avoided,  and  she  would  have 
passed  under  the  stern  of  the  chunker.  The  pilot  of  the 
ferry-boat  says,  that  the  way  of  his  boat  was  about  done 
when  she  struck  the  chunker.  If  this  was  so,  and  if  the 
four  or  five  turns  back  effected  that  result,  more  turns 
back,  instead  of  the  four  or  five  turns  ahead,  under  the 
slow  bell,  would,  undoubtedly,  with  the  strong  ebb  tide, 
as  the  tug  was  going  ahead,  have  enabled  the  ferry-boat 
to  clear  the  tow. 

One  of  the  witnesses  for  the  libellant  stated^  in  his 
testimony,  that,  in  his  judgment,  the  ferry-boat  did  not 
try  to  avoid  the  chunker ;  and  that  it  looked  to  him  as  if 
the  ferry-boat  hit  her  intentionally  The  claimants, 
assuming  this  as  a  fact  proved,  urge,  that  the  ferry-boat 
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is  not  liable  for  a  collision  caused  by  the  wilful  fault  of 
her  pilot.  But,  the  wilful  character  of  the  act  is  not  set 
up  in  the  libel,  nor  is  it  averred  in  the  answer,  and  it  is 
very  far  from  being  established  by  the  above-mentioned 
remark  of  the  witness.  There  is  nothing  to  show  that 
the  act  was  wilful,  in  the  sense  of  being  malicious,  or 
that  the  ferry-boat  ran  against  the  chunker  because  of 
an  intention  to  do  so  on  the  part  of  her  pilot.  The  act 
was  wilful  in  one  sense,  because  the  acts  of  the  pilot 
were  the  voluntary  emanations  of  his  will,  but  there  is 
nothing  to  show  that  his  intention  was  to  cause  a  col- 
lision. 

It  is  also  urged,  for  the  claimants,  that,  as  the  libel 
alleges  joint  negligence  in  the  tug  and  the  ferry-boat,  as 
the  cause  of  the  collision,  the  tug  ought  to  have  been 
brought  in  by  process,  she  having  been  made  a  party  by 
the  libel.  But  this  point  is  disposed  of  by  the  amend- 
ment referred  to.  The  suit  stands,  and  was  tried,  as  one 
against  the  ferry-boat  ahme.  The  only  question  is,  as 
to  whether  the  ferry-boat  was  guilty  of  independent 
fault  or  negligence  which  caused  the  collision.  The 
chunker  was  helpless,  and  did  nothing  to  cause  the  col- 
lision.' The  fact  that  the  tug  may  also  have  been  iu 
fault,  in  some  particular,  is  of  no  consequence,  as  re- 
spects faults  on  the  part  of  the  ferry-boat,  provided  the 
fault  of  the  ferry-boat  is  one  distinct  from,  and  inde- 
pendent of,  any  alleged  fault  on  the  part  of  the  tug. 
The  only  fault  set  up,  on  the  part  of  the  ferry-boat,  as  a 
fault  in  the  tug,  is,  that  the  tug  suddenly  sheered  across 
the  course  of  the  ferry-boat.  But,  notwithstanding  the 
tug  may  have  sheered,  to  turn,  after  the  ferry-boat  left 
her  slip,  there  was  the  separate  and  independent  fault, 
on  the  part  of  the  ferry-boat,  which  has  been  pointed 
out.  The  allegation  of  her  answer,  that  she  at  once 
stopped  her  engines  and  reversed  her  wheels  and  baciced, 
on  perceiving  the  sheer  of  the  tug  and  tow,  and  that  it 
would  render  a  collision  probable,  is  disproved  by  the 
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testimoiiy  of  her  engineer.  For  the  fault  of  the  ferry- 
boat, the  libellant  is  entitled  to  recover  his  full  damages 
against  the  ferry-boat  alone,  because,  in  the  view  I  take 
of  the  case,  any  fault  there  may  have  been  on  the  part 
of  the  tug,  in  sheering,  was  not  a  fault  which  contrib- 
uted to  the  collision  which  the  fault  of  the  ferry-boat 
caused.  The  ferry-boat  ought  to  have,  and  could  have, 
avoided  the  chunker,  in  the  actual  predicament,  whether 
the  chunker  was  brought  to  her  position  by  a  sheer  be^ 
fore,  or  a  sheer  after,  the  ferry-boat  left  her  slip. 

There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages sustained  by  the  libellant. 

• 

Beebe^  Donohue  cfe  CooJce,  for  the  libellant. 


B.  D.  SiUimariy  for  the  claimants. 


JANUARY,  1873. 

THE    SHIP   OIVTLTA   AND    THE    STEAMTUG 

EBSTLE8S. 

Collision  in  the  Sound. — Stbamkr  and  Schooner. — ^Tow-boat 

AND  Tow. 

A  schooner  was  sank,  in  Long  Island  Sound,  by  a  collision  with  a  ship  which  was 
at  the  time  being  towed  at  the  end  of  a  hawser,  by  a  tug.  The  night  was  bright 
moonlight  The  wiLd  wns  light,  from  a  little  west  cf  south,  and  the  schooner 
was  heading  about  northeast,  and  going  at  the  rate  of  from  two  to  three  knots 
au  hoar.  The  ship  and  tug  were  heading  about  southwest.  The  schooner  saw 
the  ship  and  tug  a  little  on  her  port  bow  at  first,  but  the  tug  crossed  to  her 
starboard  bow  when  a  short  distance  ahead,  and  the  schooner,  keeping  on  her 
coarse,  came  against  the  hawser  by  which  the  tug  was  towing  the  ship,  and  was 
then  struck  on  her  port  side  by  the  ship's  stem.    The  tug  was  towing  the  fchip 
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at  thA  rate  of  abont  seron  mllee  an  hoar.  The  ship  and  tiig  claimed  that  the 
course  of  the  schooner  was  parallel  to  theirs,  and  that,  jost  as  she  passed  the 
stem  of  the  tug,  she  ported  her  helm  and  so  came  across  the  hawser  and  be- 
tween the  tug  and  ship,  and  thus  caused  the  collision.  The  ship  was  under 
the  charge  of  a  pilot,  who  was  on  board  of  the  ship,  but  he  gave  no  order  to  the 
tug.  The  hawser  by  which  the  ship  was  towed  was  about  two  hundred  and 
fifty  feet  long : 

Hell,  Tliat  the  ship  must  be  regarded  as  a  ship  under  steam  at  the  place  of  col- 
lision, because  she  was  moving  by  steam  alone,  and  her  steam  power,  though 
two  hundred  and  fifty  feet  away,  was  so  by  her  option; 

'(hat  it  was,  therefore,  the  duty  of  the  schooner  to  keep  her  course,  and  the  duty 
of  the  ship  to  keep  out  of  her  way ; 

That,  on  the  evidence,  the  courses  of  the  vessels  were  neArly  end  on,  and  yet 
drawing  across  each  other,  the  tug  and  ship  drawing  across  the  course  of 
the  schooner  from  port  to  s^rboard  ; 

Tliat  the  burden  was  on  the  ship  to  establish  that  the  schooner  changed  her 
course ; 

That,  on  the  evidence,  the  schooner  did  not  change  her  course ; 

That,  in  the  absence  of  any  special  instructions  from  the  pilot  who  was  in  charge 
of  the  ship,  to  the  tug,  as  to  what  was  to  be  done  on  the  approach  of  the 
schooner,  it  was  the  duty  of  the  master  of  the  tug  to  take  care  so  to  navigate 
the  tug  and  the  ship  as  to  avoid  a  collision  between  either  and  the  schooner; 

That  both  ship  and  tug  were,  therefore,  liable. 

Blatohford,  J.  This  is  a  libel  to  recover  for  the 
damages  caused  by  the  sinking  of  the  schooner  Magel- 
lan, through  a  collision  which  took  place  between  that 
vessel  and  the  ship  Civilta,  off  Hart's  Island,  at  a  little 
after  half  past  two  o'clock  in  the  morning,  on  the  22d  of 
December,  1872.  The  schooner  was  bound  for  Boston, 
from  New  York.  The  ship  was  in  tow  of  the  steamtug 
Eestless,  being  towed  behind  her,  by  a  hawser,  and  was 
bound  to  New  York,  from  New  Haven.  The  night  was 
pleasant  and  lit  by  the  moon.  The  wind  was  light,  and 
a  little  to  the  west  of  south.  The  schooner  was  sailing 
free,  with  her  booms  off  to  port,  and  was  making  from 
two  to  three  knots  an  hour.  The  ship  and  tug  were 
making  over  seven  knots  an  hour.  The  schooner  went 
safely  by  the  tug,  and  came  in  contact  with  the  hawser, 
and  broke  it,  and  then  the  ship  struck  tbe  port  side  of 
the  schooner  at  about  the  port  fore  rigging  of  the 
schooner,  the  schooner's  port  side  being  crushed  in,  and 
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the  ship's  bowsprit  being  broken,  and  the  two  vessels 
becoming  so  entangled  that  the  schooner,  when  she  sank, 
sank  under  the  ship's  bows. 

The  libel  avers,  that  the  schooner  was  heading  about 
northeast ;  that  th&  lights  of  the  tug  and  of  the  ship 
were  discovered  about  half  a  mile  oH;  bearing  a  little  on 
the  port  bow  of  the  schooner ;  that  the  schooner  was 
kept  steadily  on  her  course,  without  change  ;  that  the 
tug  headed  for  the  schooner,  UDtil  she  was  very  near  to 
the  schooner,  and  then  suddenly  sheered  to  port,  across 
the  bows  of  the  schooner,  and  just  cleared  her,  but 
brought  the  ship  down  upon  the  schooner ;  that  the 
schooner  made  no  change  of  her  course,  and  did  nothing 
to  cause  the  collision,  and  the  same  could  have  been 
easily  avoided  by  the  ship  and  tug,  if  they  had  either 
changed  their  course  earlier,  or  had  changed  it  to  star> 
board,  instead  of  changing  it  to  port,  or  had  stopped  in 
time ;  that  the  schooner  could  have  been  seen  in  abun- 
dance of  time  to  enable  the  tug  and  ship  to  avoid  her, 
and  she  was  so  seen,  but,  if  she  was  not,  it  was  in  conse- 
quence of  the  want  of  a  lookout,  or  of  negligence  on  his 
part ;  and  that  the  ship  was  in  charge  of  a  pilot,  and  the 
collision  was  caused  by  negligence  on  the  part  of  both 
the  ship  and  the  tug. 

The  answer  of  the  ship  sets  forth,  that  the  ship  had 
a  Hell  Gate  pilot -on  board,  and  was  being  towed  with 
general  instructions  from  the  tug  to  follow  in  her  wake ; 
that  the  course  of  the  tug  was  southwest,  that  being  the 
regular  and  proper  course,  in  the  neighborhood  of  Hart's 
Island,  for  vessels  bound  westerly;  that  the  schooner 
was  made  ahead  and  off  the  starboard  bow  of  the  tug, 
and  steering  about  northeast,  and  about  on  a  parallel 
course  with  the  tug  and  the  ship,  and  on  a  course  which, 
if  continued,  would  have  carried  the  schooner  at  a  safe 
distance  on  the  starboard  side  of  the  tug  and  ship  ;  that 
the  schooner  passed  the  tug,  the  tug  having  kept  steadily 
on  her  course ;  that,  when  the  schooner  had  thus  passed. 
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and  when,  by  keeping  steadily  on  her  course,  she  would, 
with  equal  safety,  have  passed  the  ship,  she  kept  away  to 
the  right,  between  the  tug  and  the  ship,  and,  although 
she  was  repeatedly  hailed,  from  the  tug  and  the  ship,  as 
soon  as  such  change  was  made,  to  ^starboard,  kept  on, 
and  ran  upon  the  hawser  by  which  the  ship  was  being 
towed,  and,  by  striking  it,  and  by  her  onward  motion, 
came  in  contact  with  the  stem  of  the  ship  ;  that,  the  in- 
stant the  change  of  the  course  of  the  schooner  was  seen, 
the  wheel  of  the  tug  was  starboarded,  and  she  kept  off 
to  the  left,  and  the  wheel  of  the  ship  was  promptly  star- 
boarded, to  follow  in  the  wake  of  the  tug,  and,  if  pos- 
sible, avoid  the  schooner,  but,  owing  to  the  change  of 
the  course  of  the  schooner,  the  collision  could  not  be 
avoided  either  by  the  tug  or  the  ship ;  that,  as  the 
schooner  approached  the  ship,  and  although  careful  at- 
tention was  given,  no  one  could  be  seen  on  the  deck  of 
the  schooner  until  after  the  collision,  when  they  were 
seen  hurrying  up  from  below,  only  partially  dressed  ; 
that  there  was  no  lookout  on  the  schooner,  and,  if  there 
was  any  man  at  the  wheel,  he  was  asleep ;  that  the  col- 
lision was  caused  by  no  fault  of  those  navigating  on 
board  of  the  ship,  as  she  was  helpless,  and  steadily  fol- 
lowed, as  directed,  the  wake  of  the  tug  ;  that  the  collis- 
ion was  not  by  the  fault  of  the  tug ;  and  that  it  was 
caused  by  those  on  board  of  the  schooner,  and  in  charge 
of  her  navigation,  in,  among  other  things,  not  having  a 
lookout,  and  not  having  a  man  at  the  wheel  attending 
properly  to  his  duties,  and  not  seeing  the  ship  in  tow  of 
the  tug,  and  changing  the  course  of  the  schooner,  when 
she  had  a  free  wind,  and  not  changing  back,  when 
hailed.  The  answer  of  the  steamtug  contains  like  aver- 
ments. 

The  course  through  Long  Island  Sound,  from  the 
eastward,  to  a  point  between  Execution  Bocks  light  and 
Sands'  Point  light  is  west  southwest,  by  the  coast  survey 
chart.    From  that  point  to  a  point  some  distance  to  the 
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westward  of  where  this  collision  occurred,  the  course,  to 
the  westward,  is,  by  such  chart,  southwest  one-quarter 
south.  The  schooner  insists  that  she  was  heading,  by 
compass,  northeast,  when  she  sighted  the  green  and 
red  lights  of  the  tug,  and  the  white  bow  light  of 
the  tug,  and  two  white  lights  aloft  on  the  tug,  and 
a  white  light  on  the  foreyard  of  the  ship,  and  that 
those  lights  were  sighted  bearing  from  a  point  to  a  point 
and  a  half  on  the  port  bow  of  the  schooner,  or,  as  the 
libel  says,  "bearing  a  little  on  the  port  bow  of  the 
schooner."  The  tug  and  the  ship  insist  that  they  were 
heading,  by  comi)ass,  southwest,  when  they  saw  the  sails 
and  hull  of  the  schooner,  but  none  of  her  lights,  bearing 
from  a  point  to  a  point  and  a  half  on  the  starboard  bow 
oi  the  tug  and  of  the  ship,  or,  as  the  answers  say, 
**  ahead  and  off  the  starboard  bow."  The  libellants 
claim  that  the  tug  and  the  ship,  from  being  thus  off  the 
port  bow  of  the  schooner,  drew  across  her  course,  she 
keeping  her  course,  until  the  tug  crossed  such  course 
and  shut  in  her  red  light,  so  that  the  tug  left  the  ship  in 
such  a  position  that  the  schooner,  in  her  onward  course, 
got  in  between  the  tug  and  the  ship.  The  defence 
claims,  that  the  schooner  was  on  a  parallel  course  with 
the  tug  and  the  ship,  and  at  a  sufficient  distance  off  to 
pass  safely  to  their  starboard,  and  that  the  schooner, 
after  getting  by  the  tug,  ported  suddenly,  and  sheered 
sharply  in  between  the  tug  and  the  ship. 

The  witnesses  on  the  part  of  the  schooner  are  Tracy 
(her  mate),  who  was  at  her  wheel,  George  Parker  (a 
hand),  who  was  forward  on  the  lookout,  Sargent  (her 
master),  and  Clark  Parker  (a  hand).  As  the  two  ves- 
sels approached  each  other,  Tracy  and  George  Parker 
were  the  only  persons  on  the  deck  of  the  schooner. 
Sargent  and  Glark  Parker  were  in  the  cabin.  Tracy  had 
tarken  the  wheel  at  two  o'clock,  some  thirty  to  forty  min- 
utes before  the  collision.  He  had  been  on  the  lookout, 
forward,  from  one  to  two  o'clock,  and,  during  that  hour, 
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George  Parker  was  at  the  wheel.  At  two  o'clock  Tracy 
and  George  Parker  changed  places.  Tracy  says,  that, 
when  he  took  the  wheel,  the  schooner  was  a  little  past 
the  Stepping  Stones ;  that  her  course,  when  he  took  the 
wheel,  was  north  northeast;  and  that,  as  soon  as  he 
took  the  wheel,  he  changed  her  course  to  northeast. 
The  point  of  change  would  be  about  the  point  where,  on 
the  chart,  the  marked  course,  going  to  the  westward, 
changes  from  south  southwest  to  southwest  one  quarter 
south,  such  marked  course  being  north  northeast,  from 
off'  Throg's  Neck,  eastwardly,  to  a  little  to  the  eastward 
of  the  Stepping  Stones,  and  then  northeast  one  quarter 
north  to  a  point  between  Execution  Bocks  light  and 
Sands'  Point  light,  and  then  east  northeast  nearly  up 
to  Stratford  Point  buoy. 

Tracy  says,  that  he  saw  the  lights  of  the  tug,  namely, 
her  green  and  red  lights,  and  the  white  light  at  her 
stem,  and  her  two  lights  aloft,  and  the  light  on  the  fore- 
yard  of  the  ship,  all  at  the  same  time,  bearing  about  a 
point,  or  a  point  and  a  half,  on  his  lee,  or  port,  bow ;  that 
he  saw  them  before  any  report  was  made  to  him  by  the 
lookout,  of  any  light ;  that  the  lookout's  hail  was,  "  a 
steamer  on  your  lee  bow ;"  that  the  tug  and  ship  were 
then  from  a  half  to  three-quarters  of  a  mile  off',  and 
steering,  as  he  thought,  about  southwest  by  south  ;  that, 
when  50  or  100  yards  off*,  the  tug  changed  her  course 
and  went  across  his  bows,  to  his  starboard,  and  hid  her 
red  light;  that,  up  to  that  time,  there  had  been  no 
change  in  the  course  of  the  schooner,  and  her  helm  was 
then  about  amidships ;  that,  when  the  tug  showed  on  his 
starboard  bow,  he  stepped  three  or  four  feet,  to  the 
gangway,  and  called  to  all  hands  to  come  on  deck,  let- 
ting go  of  the  wheel  and  coming  back  and  taking  it 
again ;  that  there  was  •no  change  of  it  while  he  was 
gone ;  that  he  was  steering  northeast  at  the  time,  by 
compass ;  that,*when  the  tug  had  got  her  length  clear 
of  him  on  his  weather  bow,  he  heard  a  hail  from  her, 
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"keep  off;"  that,  at  that  time,  the  ship  was  under  his 
lee,  tending  a  little  ahead ;  that  the  schooner  struck  the 
ship's  hawser,  and  then  the  two  vessels  struck  each  other  ; 
that  the  schooner  had  up  her  mainsail,  foresail,  jib,  flying 
jib  and  main  gaff-topsail ;  that,  up  to  the  time  the  tug 
changed  her  course,  he  had  seen  no  colored  lights  on  the 
ship ;  that,  when  he  first  saw  the  lights,  he  thought  it 
was  a  tug  towing  a  vessel ;  that  he  heard  no  whistles 
from  the  tug,  before  the  collision  ;  a^d  that,  if  the  tug 
had  kept  on,  without  changing,  she  would  have  hit  the 
schooner. 

George  Parker  testifies,  that  he  was  forward  of  the 
foremast,  looking  out; ;  that,  when  he  first  saw  the  lights, 
he  saw  the  side  lights,  and  bow  light,  and  a  light  alott, 
on  the  tug,  and  a  light  on  the  ship;  from  three-quarters 
of  a  mile  to  a  mile  off,  and  bearing  from  one  to  two 
points  on  his  lee  bow;  that  he  reported  to  Tracy,  "a 
steamer  on  the  lee  bow,"  and  Tracy  answered  that  he 
saw  her ;  that,  when  the  tug  was  from  60  to  100  yards  off, 
and  her  lights  were  bearing  a  point  or  more  on  his  lee, 
she  hid  her  red  light ;  that,  after  the  tug  went  by  the 
bpw  of  the  schooner,  he  heard  a  hail  from  the  tug 
"keep  off;"  that  he  did  not  leave  his  place  forward 
until  the  tug  had  got  within  20  feet;  that  he  saw  no 
colored  lights  on  the  ship  before  the  collision  ;  and  that 
he  did  not  hear  any  whistles  from  the  tug. 

Sargent  was  in  the  cabin.  He  did  not  hear  the  report 
of  the  lookout,  or  the  answer  of  Tracy,  or  the  whistles 
from  the  tug.  The  first  thing  he  heard  was  Tracy's  call 
for  all  hands  to  come  on  deck,  and  then  he  went  out. 
He  says,  that,  when  he  got  on  deck,  the  ship  was  under 
his  lee  bow,  and  Sands'  Point  light  was  nearly  ahead,  on 
the  starboard  side,  between  the  jib  boom  and  the  fore 
i*iggiug  of  the  schooner ;  that  he  and  his  crew  got  into  a 
small  boat ;  that  he  was  astern  of  the  schooner,  in  the 
boat,  and  about  in  a  line  with  the  keel  of  the  schooner, 
when  she  sank,  and  then  noticed  that  Sands'  Point  light 
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bore  from  two  and  a  half  to  three  points  on  the  starboard 
bow  of  the  schooner,  which  would  make  the  schooner 
head  about  north  northeast  when  she  sank,  she  not 
having  separated  from  the  ship. 

The  witnesses  for  the  defence  are,  Franklin  (pilot  of 
the  tug,  and  who  was  at  her  wheel  in  the  pilot  house), 
Parks  and  Mil  liken  (hands  on  the  tug,  and  who  were  in 
the  pilot  house),  Banta  (a  Hell  Gate  pilot,  who  was  on 
the  ship,  on  deck),  Valcich  (master  of  the  ship,  who 
was  on  deck),  Dik  (a  hand  on  the  ship,  who  was  on  the 
lookout,  forward),  Rosa  (a  hand  on  the  ship,  who  was 
steering  her  by  a  tiller),  and  Stanger  (mate  of  the  ship, 
who  had  been  below,  but  came  on  deck  before  the  col- 
lision, on  hearing  whistles  blown  by  the  tug). 

Franklin  says,  that  he  first  made  the  schooner  prob- 
ably 700  yards  off,  and  bearing  about  a  point  or  a  point 
and  a  half  on  his  starboard  bow  ;  that  he  saw  her  sails 
and  the  shape  of  her,  but  saw  no  lights  on  her  ;  that  he 
judged  her  to  be  heading  about  northeast;  that  she 
passed  bin  bow,  to  his  right,  and  about  from  GO  to  100 
feet  off;  that  he  was  steering  southwest;  that,  as  the 
schooner  passed  him,  she  changed  her  course,  by  putting^ 
down  her  helm,  and  went  in  between  the  tug  and  the 
ship,  and  struck  the  hawser ;  that,  when  he  saw  that 
change,  he  blew  five  whistles  and  hailed  to  the  schooner 
to  keep  off,  that  he  had  a  ship  in  tow,  and  put  his  wheel 
to  starboard ;  that  the  tug  changed  her  heading  one 
point  to  the  southward,  before  the  collision  ;  that  the 
schooner  was  heading  about  southeast  when  the  ship 
struck  her ;  that,  from  Sands'  Point  the  tug  and  ship 
were  in  charge  of  the  Hell  Gate  pilot  who  was  on  the 
ship ;  and  that  he  had  received  no  orders  from  that 
pilot. 

Parks  and  Milliken  each  give  substantially  the  same 
testimony  as  Franklin,  in  regard  to  the  above  matters. 

Banta  says,  that  the  ship  had  her  colored  lights  up, 
and  a  white  light  forward ;  that  he  was  aft  near  the 
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tiller ;  that,  when  he  first  saw  the  schooner,  the  ship  was 
heading  southwest,  by  compass ;  that  he  saw  the  sails  of 
the  schooner  bearing  about  a  point  and  a  half  on  his 
starboard  bow,  and  about  600  yards  oflf ;  that  he  saw  no 
lights  on  the  schooner  ;  that  he  next  heard  five  whistles 
from  the  tug,  and  saw  the  schooner  luffing  sharp,  and 
heard  a  hail  from  the  tug  to  keep  oft',  and  helped  to  put 
the  tiller  of  the  ship  to  starboard,  and  then  ran  forward, 
by  which  time  the  vessels  had  struck ;  that,  up  to  the 
time  of  the  whistles,  he  noticed  no  change  in  the  tug ; 
that,  when  the  vessels  struck,  the  schooner  was  heading 
about  southeast ;  that  the  ship  changed  only  one  ])oint 
by  starboarding ;  that  he  was  pilot  of  the  ship  from 
Sands'  Point,  and  it  was  bis  place  to  hail  the  tug  if  her 
course  was  not  suitable  ;  and  that  he  gave  no  direction 
to  the  tug,  and  was  not  close  enough  to  her  to  give  any. 
Valcich  says,  that  the  first  he  saw  of  the  schooner 
was  her  sails,  bearing  nearly  a  point  off  his  starboard 
bow,  and  a  little  on  the  starboard  side  of  the  tug,  and 
from  600  to  700  yards  off  from  the  tug  ;  that  he  saw  no 
lights  on  her  ;  that  he  was  standing  on  the  forecastle  of 
the  ship,  and  saw  the  schooner,  when  she  had  got  nearly 
past  the  tug,  alter  her  course  more  to  the  southward,  by 
a  quick  sheer  ;  that,  when  the  schooner  changed,  the  tug 
blew  five  whistles,  and  hailed  to  the  schooner,  and  he  and 
his  lookout  hailed  to  her ;  that  the  schooner  changed 
from  northeast  to  southeast ;  that,  when  the  schooner 
changed,  the  tug  kept  off  one  point,  and  the  ship  star- 
boarded one  point ;  and  that  he  starboarded  as  the 
schooner  was  going  across  his  bow.  The  above  is  his 
version,  on  his  direct  examination.  On  his  cross-ex- 
amination, he  says,  that  he  .was  standing  aft  when  he 
heard  the  tug's  whistles;  that  he  then  saw  the  ship 
starboard ;  that  he  then  went  forward  ;  and  that,  before 
the  ship  starboarded,  he  saw  that  the  tug  had  changed 
her  course.  On  his  direct  examination  again,  he  reiter- 
ates, that  he  was  on  the  forecastle  when  he  saw  the 
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scbooner  change,  and  adds,  that  the  schooner  changed 
her  course  after  he  heard  the  whistles  of  the  tag  ;  that, 
when  he  heard  those  whistles,  the  schooner  was  bending 
about  northeast ;  that  tbe  tug  went  off  to  the  southward 
before  the  schooner  did ;  that  he  was  running  forward 
when  the  tug  changed  ;  and  that  he  was  on  the  forecastle, 
on  the  starboard  side,  when  the  schooner  changed. 

Dik  says,  that  he  was  on  the  lookout,  on  the  fore- 
castle of  the  ship  ;  that  he  first  saw  the  schooner  ahead 
of  the  tug,  on  his  starboard  bow,  and  aboat  20  or  30 
fathoma  from  the  tug ;  that  be  saw  tbe  schooner  pass 
the  tag ;  that,  after  the  tug  blew  her  whistles,  tbe 
schooner,  when  a  little  astern  of  the  tug,  changed  her 
course ;  that,  after  tbe  schooner  changed,  the  tug 
changed,  to  go  more  to  the  soutli ;  and  that  he  saw  no 
lights  on  the  schooner. 

Kosa  says,  that  be  had  the  tiller  of  the  ship,  and  was 
steering  southwest,  when  he  heard  the  whistles  from  the 
tug ;  that,  soon  after  that,  he  saw  tbe  schooner  crossing  his 
bow ;  that  then  he  put  his  helm  to  starboard,  by  the  order 
of,  and  with  the  aid  of,  the  pilot ;  that  the  ship  had  changed 
about  a  point  towards  tbe  the  south  when  tbe  crash 
came  ;  that  he  did  not  see  tbe  schooner  before  he  beard 
the  whistles  ;  and  that  he  saw  the  tug  change,  when  the 
schooner  got  across  the  bow  of  the  ship. 

Stanger  says,  that,  while  below,  he  heard  the  whistles 
of  the  tug  ;  that  he  came  up,  and  looked  at  the  compass  ; 
that  the  ship  was  then  heading  southwest ;  that  h^  then 
orward  and  saw  the  schooner  astern  of  the  tug, 
ng ;  that  he  saw  the  schooner  strike  the  hawser, 
as  on  the  forecastle  when  the  vessels  struck  ;  that 
V  no  lights  on  the  schooner ;  and  that,  when  he  got 
i  forecastle,  the  tug  was  keeping  to  the  south. 
I  the  facts  proved  in  this  case,  the  ship  must  be 
Jed  as  a  ship  under  steam,  at  the  place  of  collision. 
Sands'  Point,  westward,  the  ship  and  tug  were  under 
large  and  directiou,  as  to  uavigation,  of  the  pilot  on 


JANUARY,  187S.  319 


The  Ship  CiviltA  and  the  Steamtug  Restless. 


board  of  the  ship,  who  was  in  the  service  of  the  ship. 
It  is  true,  that  the  steam  power  of  the  ship  was  on 
board  of  the  tug,  more  than  250  feet  away  ;  but,  the  fact 
that  it  was  at  that  distance  oif  was  owing  to  the  voluntary 
action  of  the  pilot,  who  might  have  had  the  tug  alongside 
of  the  ship,  and  did  put  her  alongside  after  the  collision. 
The  steam  power  of  the  ship,  by  which  alone  she  was 
moving,  was  where  the  ship  chose  to  have  it.  If  the 
tug  had  been  alongside  of  the  ship,  the  two  would,  in 
law,  have  been  regarded,  quoad  the  schooner,  as  one 
vessel,  and  that  a  steam  vessel,  the  motive  power  being 
in  the  tug,  and  the  governing  power  in  the  ship.  It  can 
make  no  diflference,  so  far  as  the  rights  of  the  schooner, 
as  against  the  ship,  are  concerned,  that  the  tug,  at  the 
option  of  the  ship,  was  250  feet  away  (The  Cleadon,  14 
Moore^s  P.  C.  C.  92,  97).  If  the  schooner  did  nothing 
to  produce  the  collision,  it  was  the  duty  of  the  ship,  as 
a  ship  under  steam,  to  keep  out  of  the  way  of  the 
schooner,  and  the  duty  of  the  schooner  to  keep  her 
course.  The  question  is,  whether  the  ship  failed  to 
discharge  that  duty,  through  any  fault  of  the  schooner, 
in  not  keeping  her  course,  or  otherwise.  The  burden  is 
on  the  ship,  to  exculpate  herself.  In  my  judgment  she 
has  not  done  so. 

The  ship  sets  up,  in  her  answer,  that  the  schooner 
did  not  have  a  lookout.  This  is  sought  to  be  maintained 
by  evidence  that  he  was  not  seen  from  the  other  vessels. 
But,  it  is  shown  that  he  was  at  his  post,  and  reported  the 
tug,  and  left  his  post  only  when  it  was  becoming  danger- 
ous for  him  to  remain  there. 

The  ship  also  sets  up,  in  her  answer,  that  the  schooner 
did  not  have  a  man  at  the  wheel,  properly  attending  to 
his  duties,  and  that,  if  there  was  any  man  at  the  wheel, 
he  was  asleep.  This  is  shown,  by  the  evidence,  to  be  a 
reckless  assertion,  and  void  of  foundation. 

The  ship  also  sets  up,  that  the  schooner  did  not  see  the 
ship  in  tow  of  the  tug.    This  is  disproved  by  the  evidence. 
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The  ship  also  sets  up,  that  the  schooner  changed  her 
course  at  a  time  and  place  when  otherwise  she  would 
have  gone  safely  by  the  ship,  and  did  not  change  back, 
when  hailed.  It  is  for  the  ship  to  establish  this  change 
of  course,  and  to  establish  it,  if  made,  as  one  not  made 
in  the  moment  of  i)eril. 

The  positive  evidence  from  the  schooner  is  to  the 
contrary  of  any  such  change.  If  it  is  to  be  taken  as 
absolutely  true,  that  the  schooner  and  the  ship  were 
steering  opposite  and  parallel  courses,  it  cannot  be  true 
that  the  tug  and  ship  were  seen  off  the  port  bow  of  the 
schooner,  and  that,  at  the  same  time,  the  schooner  was 
seen  off  the  starboard  bows  of  the  tug  and  ship.  The 
testimony  from  each  vessel,  as  to  where  away  she  saw 
the  other  vessel,  is  more  reliable  evidence,  when  such 
testimony  from  both  vessels  is  applied  to  the  case,  as  to 
the  manner  in  which  the  two  vessels  were  approaching 
each  other,  than  any  testimony  as  to  compass  courses, 
particularly  where,  as  here,  the  vessels  were  in  a  com- 
paratively narrow  strait,  and  had  lights  ahead,  the 
schooner  being  headed  to  go  between  Execution  Socks 
light  and  Sands'  Point  light,  and  being  about  two  miles 
away  from  them,  and  the  tug  and  ship  being  headed 
about  for  Throg's  Neck  light,  and  being  about  three 
miles  away  from  it.  It  is  true,  that  the  proper  chart 
courses  of  the  two  vessels,  in  the  reach  where  they  met, 
would  be,  that  of  the  schooner  northeast  one-quarter 
north,  and  that  of  the  ship  southwest  one-quarter  south, 
and  thus  directly  opposite ;  but,  allowing  for  a  little 
divergence  from  such  courses,  and  for  a  tendency  on 
the  part  of  the  witnesses  from  both  vessels  to  exaggerate, 
the  schooner,  the  extent  to  which  the  ship  was  on  the 
port  bow  of  the  schooner,  and  the  ship,  the  extent  to 
which  the  schooner  was  on  the  starboard  bow  of  the 
ship,  and  the  vessels  are  brought  each  nearly  ahead 
to  the  other,  and  nearly  end  on,  and  yet  drawing  across 
the  courses  of  each  other,  the  tug  and  ship  drawing  across 
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the  course  of  the  schooner  from  the  port  side  of  the 
schooner  to  the  starboard  side  of  the  schooner,  and  the 
schooner  drawing  across  the  coarse  of  the  tug  and  ship 
from  their  starboard  side  to  their  port  side,  and  thus  the 
schooner  seeing  the  tug  and  ship  a  little  on  her  port  bow, 
and  the  tug  and  ship  seeing  the  schooner  a  little  on  their 
starboard  bow.  Then  again,  the  schooner  saw  both  of 
the  colored  lights  of  the  tug,  up  to  a  time  when  the  tug 
was  but  a  few  feet  oS  from  the  schooner,  and  then  the 
green  light  of  the  tug  remained  in  view,  and  her  red 
light  went  out  of  view,  showing  that  she  must  have  been 
nearly  ahead  to  the  schooner,  but  drawing  from  port  to 
starboard  of  the  schooner.  And,  in  this  regard,  it  is 
very  important  to  note,  that  the  tug  and  ship  saw  no 
lights  on  the  schooner,  although  the  evidence  is  that 
they  were  set,  and  properly  burning.  All  that  the  per- 
sons on  the  tug  and  ship  saw,  was  the  sails  and  hull  of 
the  schooner.  If  they  had  seen  her  colored  lights,  and 
observed  and  described  their  bearing  and  movements, 
we  should  have  been  able  to  see  how  the  schooner  was 
approaching  the  tug  and  ship,  as  we  are  able  to  see  how 
the  tug  and  ship  were  approaching  the  schooner,  from 
the  view  had  on  the  schooner  of  the  colored  lights  of 
the  tug.  I  conclude,  from  these  considerations,  and 
from  the  whole  evidence,  that  the  schooner  did  not 
change  her  course ;  that  the  tug  and  ship  mistook  the 
course  of  the  schooner ;  that  the  schooner's  course  was 
really  drawing  on  to  the  course  of  the  tug  and  ship,  in 
such  wise  that  the  two  courses  were  practically  end  on, 
where  they  crossed ;  that  the  unchanged  courses  of  the 
schooner  and  the  ship  ciossed  each  other  just  in  advance 
of  the  ship,  and  either  between  the  tug  and  the  ship,  or 
at  a  point  ahead  of  the  tug,  so  that  the  tug,  by  starboard- 
ing, avoided  striking  the  schooner  ;  and  that  the  tug  and 
ship,  not  seeing  any  colored  lights  on  the  schooner,  and 
thus  not  being  able  to  know  which  way  the  schooner  was 
coming,  ought  not  to  have  kept  on,  with  undiminished 
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speed.  The  tug  did  not  slow  until  the  schooner  got  up 
to  her,  and  did  not  stop  until  the  schooner  was  just 
striking  the  hawser. 

The  change  attributed  to  the  schooner  is  a  deliberate 
one,  made  by  porting,  to  luff  into  the  wind.  It  is  not  a 
change  which  could  have  taken  place  by  the  leaving  of 
her  wheel,  because  that  would  have  caused  her  to  go  to 
port,  by  falliug  off  with  the  wind.  The  schooner  cannot 
be  held  in  fault  for  not  starboarding,  either  before  being 
hailed  from  the  tug  or  after  that.  She  had  a  right  to 
suppose  the  tug  and  ship  would  avoid  her ;  and  the  dis- 
covery by  her  that  the  tug  was  crossing  her  bows,  and 
that  the  ship  was  getting  in  her  way,  was  made,  and  the 
hail  from  the  tug  came,  at  a  time  when  a  collision  with 
the  ship  was  inevitable,  so  far  as  there  appears  to  have 
been  any  power  in  the  schooner  to  avoid  it  by  starboard- 
ing. 

The  suggestion  that  the  schooner's  lights  were  not 
burning,  because  they  were  not  seen  from  the  tug  or 
ship,  cannot  control  the  distinct  evidence  from  the 
schooner  that  they  were  burning.  Moreover,  it  is  not 
set  up,  in  either  of  the  answers,  that  any  want  of  lights 
on  the  schooner  misled  the  tug  or  the  ship,  or  contributed 
to  the  collision.  !Nor  is  any  allegation  to  that  effect 
made,  in  either  of  the  answers,  respecting  the  non-exhi- 
bition of  a  flash  light  by  the  schooner.  The  ship  had  her 
colored  lights  burning,  and  yet  neither  of  them  was  seen 
from  on  board  of  the  schooner,  before  the  collision,  while 
all  the  other  lights  of  the  tug,  and  the  white  light  of  the 
ship,  were  seen ;  and  the  whistles  of  the  tug  were  not 
heard  on  the  schooner.  It  is,  therefore,  not  a  strange 
circumstance,  that  the  schooner's  colored  lights  were  not 
seen. 

Is  the  tug,  also,  liable  for  this  collision?  She  was 
subject  to  the  orders  of  the  pilot  in  charge  of  the  ship, 
as  is  clearlj  shown.  But  the  tug  received  no  orders  from 
him.    While  it  would  have  been  the  general  duty  of  the 
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tag  to  have  followed  all  orders  from  the  ship,  and  while 
the  tug  would  not  have  been  liable,  if  the  collision  had 
resulted  from  her  following  improper  orders  given  from 
the  ship,  yet,  under  the  actual  facts  of  this  case,  I  think 
the  tug  is  liable  equally  with  the  ship.  In  the  absence 
of  any  special  instructions  from  the  pilot  in  charge  of  the 
ship,  as  to  what  was  to  be  done  in  view  of  the  approach 
of  the  schooner,  it  was  the  duty  of  the  master  of  the 
tug,  knowing,  as  he  did,  that,  from  Sands'  Point,  the  pilot 
on  the  ship  was  in  charge,  and  knowing,  also,  that  the 
ship  was  too  far  behind  for  orders  to  be  given,  and  that 
it  was  the  privilege  and  duty  of  the  tug  to  be  placed 
alongside  of  the  ship,  where  orders  could  be  readily  re- 
ceived, to  take  care  so  to  navigate  the  tug  and  the  ship 
as  to  avoid  a  collision  between  either  and  the  schooner 
(The  Secret,  8  MitcheWs  Maritime  Register^  116).  If  the 
collision  had  happened  to  the  eastward  of  Sands'  Point, 
the  tug  would  clearly  have  been  liable,  and  the  ship  not 
liable.  The  fact  that  the  ship  is  held  liable  for  this  col- 
lision, for  the  reasons  before  given,  cannot  exonerate  the 
tug  from  responsibility  for  not  practically  giving  the 
charge  up  to  the  ship,  by  taking  the  ship  alongside  from 
Sands'  Point,  and  for  leaving  the  state  of  things,  as  re- 
garded the  relations  of  the  tug  to  the  schooner,  to  con- 
tinue the  same  as  they  were  before  the  tug  and  ship 
reached  Sands'  Point. 

There  must  be  a  decree  for  the  libellant^,  against 
both  vessels,  with  costs,  with  a  reference  to  a  commis- 
sioner to  ascertain  the  damages  sustained  by  the  libel- 
lants. 

R.  D.  Benedict^  for  the  libellants. 

Be^^  Donohue  dk  Cooke^  for  the  tug  and  the  ship. 
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IN  THE  MATTEE  OP  SEPTIMUS  E.  SWIFT,  A 

BANKEUPT. 

DSBT   COHTBACTED   BBFORC   JaNUART    1,    1839. JuDOMBNT. 

8.  hired  premises  of  H.»  in  18A5»  for  5  ye^rs.  He  surrendered  the  lemae  in  May, 
1868,  and  Uie  landlord  a^^reed  with  him  to  rent  the  premises,  S.  to  pay  any 
deficit  in  the  n-nt  There  was  a  deficit,  aid  in  May,  1871.  H.  obtained  jnd«;- 
icent  against  S.  fur  such  deficit  S.  becoming  a  bankrupt,  H.  proved  the  judg- 
ment as  a  debt  against  the  estate,  and  fi'ed  specifications  in  oppcsition  to  his 
dischai^e.  S.  ha  J  no  assets,  and  did  not  obtain  the  consent  of  creditors,  pro- 
vided for  in  the  88d  fteetinn  of  the  bankruptcy  Act,  as  amended  on  July  27tb, 
1868  (16  U.  8.  Stat,  at  Large,  228): 

Held^  that  the  debt  was  contracted  prior  to  January  1st,  1869,  within  the  meaning 
of  the  Act  of  July  14th,  1870  ( J  6  M  276). 

The  bankrupt  having  made  application  for  his  dis- 
charge, specifications  in  opposition  thereto  were  filed  by 
Goold  Hoyt,  executor,  &c.,  a  creditor  who  had  proved 
his  claim. 

The  facts  in  relation  to  the  claim  were  these :  On 
April  16th,  1865,  Swift  leased  of  Hoyt,  executor,  &c. 
certain  premises  in  New  York  city,  for  five  years  from 
May  1,  1865.  In  May,  1868,  he  surrendered  the  lease, 
and  the  landlord  accepted  the  surrender,  and  they  agreed 
that  the  landlord  should  rent  the  premises  for  the  best 
price  he  could  obtain,  for  the  remainder  of  the  term,  and 
that  any  deficit  in  the  rent  from  the  amount  of  rent  re- 
served by  the  lease  should  be  paid  by  the  tenant.  There 
was  a  deficit,  and,  on  the  1st  of  April,  1871,  the  landlord 
obtained  judgment  against  Swift  for  $9,144  43  for  such 
deficit,  and  this  judgment  he  proved  as  a  debt  against 
the  estate. 

The  register  certified  that  the  bankrupt  had  con- 
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formed  to  all  the  requirements  of  the  Act,  unless  the 
Court  should  hold  that  the  debt  in  question  was  not  con- 
tracted prior  to  January  1st,  1869. 

The  33d  section  of  the  bankruptcy  Act,  as  amended 
on  July  27th,  1868,  provides,  that,  in  all  proceedings  in 
bankruptcy  commenced  after  the  1st  of  January,  1869, 
no  discharge  shall  be  granted  to  a  debtor  whose  assets 
shall  not  be  equal  to  50  per  cent,  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  he  liable  as  the 
principal  debtor,  unless  he  has  the  written  assent  of  50 
per  cent,  of  his  creditors. 

The  Act  of  July  14th,  1870,  §  1,  provides  that  this 
provision  shall  not  apply  to  debts  from  which  the 
bankrupt  seeks  a  discharge,  contracted  prior  to  January 
1st,  1869. 

The  bankrupt  had  no  assets.  No  assent  in  writing 
had  been  obtained  by  him.  If  this  debt  was  contracted 
after  December  31st,  1868,  the  consent  of  creditors  was 
necessary. 

For  the  bankrupt,  H.  W.  Fowler. 

For  the  creditor,  F.  M.  Scott. 

BLATO^FOBD,  J.  In  this  case  I  am  of  opinion  that 
the  debt  due  to  Goold  Hoyt,  executor,  &c.,  represented 
by  the  judgment  recovered  April  1st,  1871,  and  from 
which  debt  the  bankrupt  seeks  a  discharge,  was  con- 
tracted prior  to  the  1st  day  of  January,  1869,  namely, 
when  the  agreement  of  May,  1868,  was  made.  The  case 
will,  therefore,  stand  for  bearing  on  the  specifications 
filed  by  said  creditor. 
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Eyidenos. — Propxr  Books  of  Account. — Check. 

On  an  examination  of  a  bankrupt,  under  8peci6cation8  in  opposition  to  his  dis- 
charge, the  question  was  whether  the  bankrupt  had  kept  proper  books  of  account 
The  opposing  creditor  had  offered  in  evidence  the  stump  of  a  check  in  a  check 
book.  The  bankrupt  offered  ths  check  itself  in  eyidenee,  which  was  objected 
to: 

Heldt  That  the  check  was  admissible  in  eTidence. 

The  register  in  this  case  certified  to  the  Coart  that, 
while  testimony  was  being  taken  before  him  in  support 
of  specifications  in  opposition  to  the  discharge  of  the 
bankrupt,  which  charged,  among  other  things,  that  the 
bankrupt,  being  a  merchant,  had  not  kept  proper  books 
of  account,  counsel  for  the  bankrupt  oflered  in  evi- 
dence, under  such  specifications,  the  stump  of  a  check,  in 
a  check  book ;  that  the  bankrupt  then  produced  the 
check  torn  off  from  the  stump,  and  offered  it  in  evidence ; 
and  that  counsel  for  the  creditors  objected  to  it  as  inad- 
missible. The  register  certified  the  question  to  the 
Court,  with  his  opinion  that  the  check  was  inadmissible. 

Blatghfobd,  J.  I  think  the  check  is  admissible  in 
evidence,  as  having  once  formed  a  part  of  the  book,  and 
as  showing,  with  the  stump,  just  how  the  book  was  kept. 
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JANUARY,  1878. 

THE  BBIG  MONTE  OHEISTO. 

Distribution  of  Informvb'b  Shark. — Fraudulent  Rbgister. — ^Aor 

OF  July  18th,  1866. 

» 

The  Act  of  Jvly  18th,  1866  (14  U,  S,  Stat,  at  Large,  184),  is  not  an  Act  relatiDg 
to  the  customs,  within  the  meaniog  of  the  Act  of  March  2d,  1867  (14  ii.  546)i 

The  proceeds  of  a  forfeiture  under  that  Act  are  to  be  paid  directly  by  the  Court, 
one^ialf  to  the  collector  of  the  port,  for  the  use  of  the  United  States,  one-fourth 
to  the  informer,  if  any,  and  one-twelfth  each  to  the  collector,  surreyor  and 
nayal  officer. 

Benedict,  J.  The  question  here  presented  by  the 
District  Attorney  does  not  appear  to  have  ever  arisen  in 
any  reported  case,  nor  can  I  ascertain  that  it  has  ever 
been  brought  under  consideration  in  the  practice  of  any 
of  the  departments  of  the  Government. 

It  arises  as  follows :  The  brig  Monte  Christo  has  been 
condemned  by  this  Court  as  forfeited  to  the  United 
States,  under  the  24th  section  of  the  Act  of  July  18th, 
1866  (14  U.  8.  Stat,  at  Large^  p.  184),  which  provides : 
*'And  be  it  further  enacted,  that  if  any  certificate  of 
registry,  enrolment,  or  license,  or  other  record  or  docu- 
ment granted  in  lieu  thereof  to  any  vessel,  shall  be  know- 
ingly and  fraudulently  obtained  or  used  for  any  vessel 
not  entitled  to  the  benefit  thereof,  such  vessel,  with  her 
tackle,  apparel  and  furniture,  shall  be  liable  to  for- 
feiture." 

The  proceeds  of  this  forfeiture  being  in  the  registry  of 
the  Court,  an  informer  made  claim  to  be  entitled  to  the 
informer's  share,  namely,  one-fourth  of  the  proceeds. 
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No  question  was  made  as  to  the  right  of  an  informer  to 
this  portion,  and  it  has  been  determined  that  the  person 
claiming  is,  in  fact,  the  informer.  Whereupon  I  am  re- 
quired to  determine  whether  the  various  parties  entitled 
to  share  in  these  proceeds  can  lawfully  receive  payment 
of  their  share  directly  from  the  registry  of  the  Court 
Former  decisions  have  left  this  question  one  of  procedure 
merely  (U.  S.  v.  George,  6  Blatch.  37).  By  whomsoever 
the  fund  is  distributed,  the  portions  are  to  be  the  same, 
and  the  same  parties  are  entitled  thereto. 

It  is  first  to  be  considered  whether  the  Act  of 
March  2d,  1867  (14  U.  S.  /Stat,  at  Large,  p.  546),  is  applica- 
ble here ;  for  if  so,  these  proceeds,  after  deducting  the 
charges  and  expenses,  must  be  transferred  to  the  treasury 
of  the  United  States,  to  be  thereafter  distributed  by  the 
Secretary  of  the  Treasury,  in  accordance  with  the  order 
of  distribution.  The  Act  of  Mai^h  2d,  1867,  is  confined, 
by  its  terms,  to  proceeds  of  forfeitures  incurred  under 
**  the  provisions  of  the  laws  relating  to  the  customs,"  and 
it  can  have  no  application  here,  unless  the  24th  section 
of  the  Act  of  July  18th,  1866,  be  regarded  as  a  provision 
of  law  relating  to  the  customs.  I  do  not  see  that  the 
section  should  be  so  regarded.  It  relates  solely  to  the 
use  of  fraudulent  certificates  of  registry,  enrolment,  or 
license  of  ships  and  vessels,  and  would  naturally  be  de- 
scribed as  a  provision  of  law  relating  to  the  registry  or 
enrolment  of  ships  and  vessels,  which  is  a  well  known 
class  of  statutes,  in  some  instances  certainly,  treated  as 
distinct  from  the  laws  relating  to  the  customs.  As,  for 
instance,  in  the  11th  section  of  the  very  Act  under  which 
this  forfeiture  has  been  incurred,  where  the  phraseology 
is,  "Acts  relating  to  the  customs,  or  the  registry,  en- 
rolling or  licensing  of  vessels."  This  distinction  may 
well  be  supposed  to  have  been  in  view  in  drafting  the 
Act  of  1867 ;  and,  in  the  absence  of  any  reason  for  includ- 
ing the  24th  section  of  the  Act  of  July  18th,  1866,  within 
the  description  of  laws  to  which  the  Act  of  1867  is  ap- 
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plicable  by  its  terms,  I  conclude  that  the  proceeds  of  a 
forfeiture  incurred  under  section  24  of  the  Act  of  1866 
are  not  within  the  scope  of  that  A^t.  We  turn  then, 
and  naturally,  to  the  provisions  in  section  31  of  the  Act 
of  July  18th,  1866,  under  which  Act  this  forfeiture  was 
incurred,  where  it  is  provided  that  all  forfeitures  by  vir- 
tue of  that  Act  shall  be  disposed  of  and  applied  *'  as  pro- 
vided in  section  91  of  the  Act  of  March  2d,  1799."  This 
section  91  provides  for  the  shares  into  which  forfeitures 
are  to  be  divided,  and  declares  the  parties  entitled  thereto, 
according  to  which  one  moiety  is  to  be  received  by  the 
collector,*for  the  use  of  the  United  Sta^tes,  and  the  other 
half  is  to  be  divided  between,  and  paid  in  equal  pprtions 
to,  the  collector,  naval  officer  and  surveyor,  unless  there 
be  an  informer,  in  which  case  oue-half  the  latter  moiety 
must  be  given  to  such  informer.  .  That  the  collector  is  to 
receive  the  moiety  going  to  the  United  States,  is  indi- 
cated by  the  words  of  the  section,  and  a  payment  to  the 
collector,  to  the  naval  officer,  and  to  the  surveyor  of  their 
respective  shares  is  mentioned ;  but  no  provision  is  made 
for  any  payment  into  the  treasury,  nor  for  any  payment 
of  the  fund  in  gross  to  the  collector. 

The  words  of  the  section,  taken  apart  from  any  other 
section,  afford  no  authority  for  a  payment  of  the  fund  to 
the  collector  or  into  the  treasury  ;  and,  that  such  a  pay- 
ment was  not  contemplated  by  the  Act,  is  indicated  by 
the  fact  that,  while  section  90  of  the  Act  of  1799  does 
provide  for  a  payment  of  the  fund  in  gross,  less  costs 
and  charges,  to  the  collector,  all  reference  to  that  section 
is  omitted  in  the  31st  section  of  the  Act  of  1866,  and  only 
section  91  mentioned ;  which  section,  while  it  fixes  the 
shares,  does  not,  as  has  been  said,  authorize  any  payment 
thereof  to  any  but  the  parties  entitled  thereto,  save  only 
that  one  moiety  is  to  be  received  by  the  collector  for  the 
use  of  the  United  States. 

I  arrive  at  the  conclusion  that  the  parties  are  entitled 
to  payment  directly  from  the  registry  of  the  Court,  the 
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more  readily,  because  no  reason  has  been  suggested  for 
sending  the  fund  through  the  hands  pf  various  oflScers, 
none  of  whom,  under  the  law,  have  any  discretion  as  to 
its  application,  or  derive  any  advantage  trom  its  dis- 
bursement. No  duties  or  other  charges  are  to  be  de- 
ducted from  it,  and  nothing  whatever,  that  I  can  imagine, 
would  be  gained  from  a  different  construction  of  the  law, 
while  much  unnecessary  delay  and  labor  would  be  caused 
thereby  to  all  the  parties  entitled  to  the  fund* 

My  determination,  therefore,  is  that  no  statute  an* 
thorizes  a  payment  of  this  fund  otherwise  than  to  the 
parties  entitled  thereto  by  law,  and  that  the  only  lawful 
disposition  of  the  fund  which  can  l)e  made  by  the  Court 
is  to  pay  one  moiety  to  the  collector  of  the  port,  for  the 
use  of  the  United  States,  one-fourth  to  the  informer,  and 
one-twelfth  to  the  collector,  for  his  own  use,  one-twelfth 
to  the  surveyor,  and  one-twelfth  to  the  naval  ofScer. 


JANUARY,  1873. 

IN  THE  MATTEE  OF  THE  PETITION  OF  THE 
OWNERS  OF  THE  STEAMBOAT  CITY  OF 
NOEWICH. 

Limiting  Liabilitt  of  Ship  Owners. — Collision. — Practicb. 

A  collision  occurred  between  a  steamboat  and  a  schooner,  by  which  both  Tesflels 
were  sunk.  The  steamboat  was  raised  by  her  ownei-s  and  repaired,  after  which 
yarious  suits  were  brought  against  her  in  this  Court  in  Admiralty,  to  recoyer 
damages  for  such  collision.  Those  suits  were  oonpolidated,  and,  by  order  of  the 
Court,  one  stipulation  for  the  yalue  of  the  steamboat  was  giyen  in  all.  Subse- 
quently her  owners  filed  this  petition,  for  the  purpose  of  obtaining  the  benefit  of 
the  Act  of  March  8d,  1861  (9  I/,  S.  Stat,  at  Large,  685),  limiting  the  liability  of 
ship  owners,  praying  an  appraisement  of  the  yalue  of  the  petitioners'  interest 
in  the  steamboat  and  her  freight,  for  that  purpose.  Objection  was  made  on  be- 
half of  the  parties  who  had  claims  against  her: 
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EeU,  That  it  was  not  necessary  to  the  jurisdiction  of  the  Court  oyer  this  matter, 
that  the  Court  should  have  posse.-^sion  of  the  Tsssel  or  her  proceeds,  or  of  a  fund 
representing  the  proceeds,  over  which  the  Court  had  already  obtained  control, 
throuo^h  the  exercise  of  its  ordinary  jurisdiction ; 

That  the  pendency  of  the  suits  against  the  vessel,  and  the  existence  of  the  stipula. 
tion  for  value  given  in  those  suits,  afforded  no  reason  why  this  proceeding 
should  not  be  takeo,  and  that  the  petitioners  were  entitled  to  the  order  direct- 
ing the  appraisement  as  prayed  for. 

A  proceeding,  to  obtain  tlie  benefit  of  the  Act  in  question,  is  not  an  action  in  r^m, 
but  is  a  proceeding  nU  ^enei-it,  which  partakes  rather  of  the  character  of  a  suit 
tM  pertotatm, 

Benedict,  J.  This  is  a  cause  of  limitation  of  liabil- 
ity promoted  by  the  owners  of  the  City  of  Norwich  to 
exempt  them  from  liability  for  the  loss  and  damage  re- 
sulting from  a  collision  between  that  steamboat  and  the 
schooner  General  Van  Vliet,  which  occurred  in  the  Sound 
on  the  18th  of  April,  1866. 

The  cause  has  been  commenced  by  a  petition  which 
prays,  among  other  things,  that  this  Court  would  direct 
an  appraisement  of  the  value  of  the  interest  of  the  peti- 
tioners in  the  said  steamboat  and  her  freight  pending,  to 
the  end  that  a  sum  of  money  equal  to  the  said  value  be 
paid  into  Court  by  the  petitioners,  or  secured  to  be  so 
paid  by  them,  and  they  declared  exempt  from  further 
liability,  and  that  a  monition  issue  against  all  persons 
claiming  damages  from  any  loss  occasioned  by  said  collis- 
ion, citing  them  to  appear  before  this  Court  and  make 
due  proof  of  their  respective  claims.  Upon  the  presenta- 
tion of  this  petition,  notice  of  a  time  when  the  applica- 
tion for  the  order  prayed  would  be  made,  was  directed 
to  be  given  by  publication,  at  which  time  many  persons, 
having  demands  arising  out  of  said  collision,  appeared, 
but  only  for  the  purpose  of  calling  the  attention  of  the 
Court  to  certain  aspects  of  the  case,  as  it  stands. 

In  behalf  of  these  parties,  the  first  proposition  urged 
upon  me  is,  that  the  jurisdiction  of  a  Court  of  Admiralty 
over  a  cause  of  limitation  of  liability  is  dependent  upon 
a  prior  i)ossession  of  the  vessel's  proceeds,  or  a  fund 
representing  such  proceeds  over  which  the  Admiralty 
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Oourt  has  already  obtained  control  through  the  exercise 
of  its  ordinary  jurisdiction.  This  is  claimed  to  have  been 
decided  by  the  Supreme  Court  in  the  case  of  Wright  v. 
The  Norwich  &  N.  Y.  Trans.  Co.  (13  Wal.  104). 

I  do  not  so  understand  that  decision,  and  the  law 
muMt  be  otherwise.  As  I  read  the  oiuuion  of  the 
Supreme  Court  in  the  case  referred  to,  the  jurisdic- 
tion of  the  Admiralty  over  a  cause  of  limitation  of 
liability  is  there  maintained,  upon  the  ground  that 
the  subject-matter  of  such  a  cause  makes  it  a  cause 
of  Admiralty  and  maritime  jurisdiction  within  the  mean- 
ing of  the  Constitution.  It  is  the  nature  of  the  relief  to 
the  owner  of  a  ship  which  determines  the  jurisdiction. 
The  Supreme  Court  declares  that  a  Court  of  Admiralty 
is  better  adapted  to  administer  that  relief  than  any 
other.  **The  District  Courts,  as  Courts  of  Admiralty 
and  maritime  jurisdiction,  have  jurisdiction  of  the  mat- 
ter." The  matter  involved  is  the  ascertaining  of  the  ex- 
tent of  the  liability  of  the  owner  of  a  ship,  by  reason  of 
some  occurrence  in  the  course  of  the  employment  of  the 
ship,  and,  unless  that  liability  is  proved  to  have  been 
terminated  by  the  total  destruction  of  the  ship  without 
freight  earned,  apportioning  among  the  creditors  entitled 
thereto  a  sum  equal  to  that  liability,  to  which  fund  alone 
when  paid  into  the  registry  the  creditors  can  resort,  and 
upon  the  payment  of  which  or  the  surrender  of  his  inter- 
est in  his  ship  and  her  freight,  the  ship  owner  is  entitled 
to  be  decreed  exempt  from  all  liability,  in  pu;*suance  of 
the  Act  of  1851.  The  nature  of  the  relief  being  suffi- 
cient to  bring  the  cause  within  the  jurisdiction  of  the 
Admiralty,  it  is  not  necessary  that  there  should  be  prior 
suits  in  the  Admiralty  to  recover  such  demands,  nor  a 
prior  possession  of  the  vessel  or  of  any  fund  by  the 
Admiralty  Court  under  the  ordinary  process  in  rem  of 
the  Admiralty,  orptherwise. 

In  England  this  jurisdiction  is  exercised  by  the  Court 
of  Chancery,  and  it  there  attaches  upon  the  mere  exist- 
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ence  of  claims  against  the  owner  of  a  ship,  against  which 
he  is  entitled  to  relief  under  the  limited  liability  Acts* 
The  English  Admiralty  also  has  jurisdiction,  but  only  by 
virtue  of  a  statute  which  confers  the  jurisdiction  when 
**  the  ship  or  her  proceeds  are  under  the  arrest  of  the 
Admiralty."  An  actual  possession  of  the  ship  or  her 
proceeds,  or  "a  state  of  things  amounting  to  an  equiva- 
lent for  the  arrest  of  the  vessel,"  is,  therefore,  necessary 
to  enable  the  English  Admiralty  to  entertain  a  cause  of 
limitation  of  liability.  But  we  have  no  such  statute  in 
the  United  States,  and  the  jurisdiction  of  the  American 
Admiralty  over  such  a  cause  is  held  by  the  Supreme 
Court  to  be  conferred  by  the  Act  which,  in  creating  the 
District  Courts,  gave  them  cognizance  of  all  causes  of 
Admiralty  and  maritime  jurisdiction.  The  power  so 
acquired,  to  be  effectual,  must  be  as  ample  as  that  exer- 
cised by  the  English  Chancery  in  similar  cases,  and  so 
the  Supreme  Court  appear  to  intend. 

It  may  well  be,  and  indeed  must  be,  in  order  to  pro- 
ceed to  the  final  accomplishment  of  the  result  aimed  at 
by  the  Act  of  1851  that,  in  cases  where  there  is  any  sub- 
sisting liability  on  the  part  of  the  ship  owner  by  reason 
of  an  interest  in  a  ship  in  existence,  the  Court  must  have 
the  possession  of  the  fund  representing  the  value  of  that 
interest,  upon  the  surrender  of  which  the  Act  of  1851 
transfers  thereto  all  the  rights  of  the  creditors ;  but  the 
jurisdiction  of  the  Court  cannot  be  dependent  upon  the 
possession  of  such  a  fund,  otherwise  it  would  follow 
that,  when  the  ship  is  wholly  lost  and  no  freight  earned, 
and  consequently  no  fund  to  distribute,  notwithstanding 
the  Act  exempts  the  ship  owner  in  such  a  case,  no  Court 
of  Admiralty  could  give  effect  to  the  Act ;  and,  as  the 
Supreme  Court  has  decided  the  State  Courts  and  the 
National  Courts  of  law  and  equity  to  be  without  juris 
diction,  the  precise  result  would  follow  which  the  Su 
preme  Court  has  sought  to  avoid — namely,  a  failure 
the  Act  for  want  of  a  Court  to  give  it  effect. 
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It  may  not  be  amiss,  in  tbis  connection,  to  notice 
tbat  tbe  relief  given  by  the  Act  of  1851  may  be 
sought  under  a  variety  of  circumstances.  There  may 
be  a  ship  left  by  the  disaster  in  existence,  which  her 
owner  has  ready  to  be  surrendered,  free  from  all  liens 
or  demands  other  than  those  against  which  the  Act 
gives  relief.  She  may  be  in  his  possession  ready  to 
be  surrendered,  but  encumbered  with  liens,  arising 
prior  to  the  accident  against  the  result  of  which  the 
ship  owner  asks  to  be  protected.  She  may  be  in  ex- 
istence, but  in  the  custody  of  a  State  Court  under  an 
attachment  against  the  property  of  the  owner,  on  one 
of  the  demands  against  which  he  is  entitled  to  be  re- 
lieved by  her  surrender.  She  may  be  in  existence,  but 
at  the  bottom  of  the  sea,  whence  she  cannot  be  raised 
except  by  an  expenditure  equal  to  her  value,  or  at  the 
bottom  of  a  river  whence  she  could  be  raised  by  a  small 
expenditure,  but  one  larger  than  her  owner  can  make. 
Her  freight  may  be  in  the  hands  of  the  ship  owner  ready 
to  be  surrendered,  but  it  may  also  be  in  the  hands  of  an 
an  irresponsible  master ;  it  may  be  still  due  from  the 
freighter,  and  the  right  to  it  disputed  by  him  in  some 
other  tribunal,  or  it  may  be  in  some  foreign  land.  It 
will  often  occur,  therefore,  that  there  is  no  vessel  in  cus- 
tody which  will  afford  foundation  for  a  proceeding  in  rem, 
and  no  fund  to  be  paid  into  the  registry  of  the  Court ; 
and  yet  the  Act  of  1851  intends  that  in  all  cases  the 
ship  owner  shall  obtain  the  relief  aiibrded  by  the  Act, 
when  the  value  of  his  property  put  at  the  hazard  of  the 
voyage,  proves  insufficient  to  discharge  the  liability  aris- 
ing  out  of  the  voyage.  While,  then,  in  most  cases, 
doubtless,  the  possession  of  a  fund  for  distribution  will 
give  to  the  cause  of  limited  liability  the  aspect  of  a  pro- 
ceeding in  rem,  it  is  not  such  a  proceeding,  but  rather 
partakes  of  the  character  of  an  action  in  personam.  It  is 
a  proceeding  sui  generis,  quite  analogous,  in  respect  to 
the  maritime  adventure  involved,  and  the  liability  which 
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arises  therein,  to  a  proceeding  in  bankruptcy — a  proceed- 
ing limited,  of  course,  to  the  maritime  capital  involved, 
and  resulting  in  a  discharge  of  the  owner  from  certain 
classes  of  demands  to  which  he  has  become  liable  in  the 
use  of  that  capital.  It  is  taken  in  the  Admiralty  by  rea- 
son of  the  subject-matter,  and  is  there  to  be  conducted 
as  the  necessities  of  such  a  cause  may  require,  in  order 
to  accomplish  the  result  intended  by  the  Act  of  1851. 

But,  if  the  presence  of  a  fund  within  the  control  of 
the  Court  of  Admiralty  were  necessary  to  give  that  Court 
jurisdiction  of  a  cause  of  limitation  of  liability,  it  is 
going  far  to  say  that  it  is  also  necessary  that  the  Court 
should  have  acquired  the  prior  possession  of  the  fund  by 
virtue  of  its  ordinary  Admiralty  process.  Even  in  En- 
gland, where  an  arrest  of  the  ship  is  by  statute  made 
necessary  to  give  jurisdiction  to  the  Admiralty,  it  has 
been  held  that  "  a  state  of  things  amounting  to  an  equiv- 
alent for  the  arrest  of  the  ship,"  is  sufficient  to  support 
the  jurisdiction  ;  and  the  deposit  by  the  ship  owner  of  a 
sum  equal  to  the  extent  of  his  liability  has  been  consid- 
ered such  an  equivalent  (James  v.  The  London  &  N.  W, 
E.  R.  Co.  26  L.  T.  B.  195 ;  The  Northumbria,  21  L.  T.  B. 
683).  Certainly  then,  in  this  country,  where  there  is  no 
such  restriction  as  in  England,  the  deposit  of  such  a  fund 
in  the  Court  of  Admiralty  will  support  the  jurisdiction  of 
that  Court  to  administer  it.  In  this  case  there  is  such  a 
fund  tendered  by  the  petitioner,  and  ready  to  be  paid 
into  Court  when  so  directed. 

Nor  does  the  proposition  that  the  possession  of  a  ves- 
sel or  her  proceeds  is  necessary  to  give  jurisdiction  of  a 
cause  of  limitation  of  liability  derive  any  support  from 
the  Admiralty  Eules  of  1872.  On  the  contrary,  Eule  57 
provides  for  the  conduct  of  such  a  cause  when  the  vessel 
has  never  been  libelled,  nor  any  suit  brought  in  any 
Court  of  Admiralty,  but  only  a  suit  against  the  owner  in 
a  fcourt  of  law. 

But  it  is  further  urged,  that  these  petitioners  are 
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already  in  Court,  because  their  vessel  has  been  libelled  in 
this  Court,  in  an  ordinary  proceeding  in  rem^  which  is 
still  pending.  There  is  pending  in  this  Court  a  proceed- 
ing in  rem  brought  against  the  steamboat  City  of  Norwich 
by  some  of  the  creditors,  against  whom  the  petitioners  are 
asking  now  to  be  protected  ;  but  that  proceeding  is  no 
obstacle  in  the  way  of  this  proceeding.  The  only  effect 
of  the  suit  in  rem  is  to  fix  this  District  as  the  one  in 
which  the  cause  of  limitation  of  liability  is  to  be  taken 
by  virtue  of  Eule  58.  The  Act  of  1851,  does  not  take 
away  the  right  to  institute  a  proceeding  in  rem^  nor  does 
it  in  any  way  interfere  with  the  discharge  of  a  vessel  on 
bail  in  such  suit,  but  it  does  permit  the  ship's  owner  there- 
after to  institute  his  cause  of  limitation  of  liability,  and, 
upon  complying  with  the  statute,  thereby  to  obtain  a 
stay  of  all  proceedings  in  the  suit  in  rem^  and  thus  in 
effect  be  released  from  any  stipulation  given  in  that 
suit.  It  is  doubtless  true,  that  if  this  vessel  was  still  in 
custody,  in  the  suit  in  rem  pending  against  her,  a  transfer 
of  her  to  a  trustee  appointed  by  this  Court,  in  pursuance 
of  the  Act  of  1851,  would  secure  a  transfer  of  the  pos- 
session from  that  of  the  marshal  to  that  of  the  trustee  ; 
and  it  is  no  less  true,  that  if  a  sum  of  money,  represent- 
ing the  proceeds  of  a  sale  of  this  vessel  in  the  suit  in 
rem^  was  in  the  registry  of  the  Court,  that  fund,  or  so 
much  thereof  as  should  be  necessary,  could  be  transferred 
to  the  credit  of  this  cause  to  save  trouble  and  expense ; 
and  the  probability  that  some  such  action  would  often 
be  found  convenient  or  necessary  to  prevent  injustice, 
may  have  been  one  of  the  reasons  for  causing  the  pend- 
ency of  a  suit  in  rem  to  determine  the  District  in  which 
the  cause  of  limitation  of  liability  is  to  be  taken  ;  but 
the  two  causes  should  not  be  considered  as  connected  or 
in  any  sense  dependent  one  upon  the  other.  T  think  it 
would  prove  detrimental  to  all  interests,  if  any  effect  be 
given  to  the  Act  of  1861,  calculated  to  impair  either  the 
right  of  a  lien  creditor  to  seize  the  vessel  by  a  proceed- 
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ing  in  rem  taken  in  time^  or  the  right  of  the  owner  to  ob- 
tain the  discharge  of  his  vessel  from  such  seizure,  by  giv- 
ing the  ordinary  stipulation  for  value,  with  a  knowledge 
that  by  proper  proceedings  taken  in  a  cause  of  limitation 
of  liability,  he  can  be  relieved  therefrom,  when  it  shall  ap- 
pear that  he  is  exempt  from  liability,  either  because  the 
disaster  which  caused  the  loss  resulted  in  the  total 
destruction  of  his  vessel  without  freight  earned,  or  be- 
cause he  has  in  such  cause  surrendered  all  his  interest  in 
the  ship  and  freight,  and  thereby  transferred  to  such 
fund,  all  liability  for  the  demand,  to  secure  which  until 
such  time  his  stipulation  for  value  was  given.  So,  as  I 
conceive,  the  Supreme  Court  have  intended  to  be  under- 
stood. It  cannot  well  be  supposed,  that  it  has  been 
intended  to  decide  that  the  value  of  this  steamboat, 
when  seized  in  the  suit  in  rem  after  she  had  been  raised 
and  repaired,  is  the  limit  of  the  liability  of  her  owners, 
by  reason  of  a  disaster  which  occurred  some  time  before. 
No  such  question  appears  to  have  been  involved  in  the 
case  before  the  Oourt. 

These  remarks  dispose  also  of  the  further  objection 
made,  that  the  petitioners  do  not  afford  the  Oourt  of 
Admiralty,  any  case  for  the  exercise  of  its  jurisdiction, 
because  they  do  not  offer  to  bring  in  their  vessel,  nor 
pay  into  the  registry  the  sum,  at  which  her  value  was 
fixed  in  the  suit  in  rem^  nor  do  they  admit  that  the 
stipulation  for  value  given  in  the  suit  in  rem  may  be 
subjected  to  the  claims  of  those  who  are  to  be  cited  to 
appear  in  this  cause.  There  is  no  fund  in  this  Oourt,  in 
the  suit  in  rem^  nor  any  stipulation  there,  such  as  is  to 
be  given  in  this  cause,  nor  any  necessity  for  any  resort 
to  the  stipulation  that  was  there  given,  to  create  a  fund 
which  might  be  transferable  to  this  cause,  nor  was  the 
value  of  the  petitioners'  interest  in  the  vessel  and  her 
freight  ever  ascertained  in  that  suit.  An  application 
was  made  to  have  that  value  ascertained  in  that  suit, 
and  to  be  permitted  therein  to  give  a  stipulation  for  the 
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amount  of  the  owners'  liability,  and  to  pay  in  the  freight ; 
but  the  application  was  denied,  on  the  ground  that  the 
proceeding  to  obtain  relief  under  the  Act  of  1851  was  a 
separate  proceeding,  and  could  not  be  taken  as  a  part  of 
the  proceeding  in  rem.  The  stipulation  which  was  after- 
wards taken  in  that  suit  does  not  purport  to  represent 
the  amounts  of  the  owners'  liability,  under  the  Act  of 
1851,  and  was  not  taken  with  any  reference  to  the  pro- 
visions of  that  Act.  The  action  of  this  Court,  in  deny- 
ing the  application  made  in  the  suit  in  rem*  seems  to  be 
confirmed  by  the  decision  of  the  Supreme  Court  in  the 
case  of  Wright,  and  accordingly  this  cause  is  now  in- 
stituted. It  is  the  first  institution  of  such  a  cause  by 
these  petitioners,  and  it  is  to  be  conducted  as  a  cause  by 
itself,  in  which  the  petitioners,  if  they  succeed,  may 
obtain  a  decree  exempting  them  from  liability,  and 
restraining  any  further  action  in  thre  suit  in  reni,  pending 
in  this  Court,  as  well  as  in  the  other  actions  pending 
against  them  elsewhere. 

I  am  unable,  therefore,  to  see  why,  as  this  cause  now 
stands,  the  petitioners  are  not  entitled  to  an  order 
directing  an  appraisement  of  the  value  of  their  inter- 
est in  the  City  of  Norwich,  and  her  freight,  pend- 
ing the  proceedings,  and  it  is  accordingly  referred  to  a 
commissioner  of  this  Court  to  hold  such  appraisement, 
and  report  to  this  Court  the  said  value  and  amount. 
Notice  of  the  time  and  place  of  such  appraisement  will, 
of  course,  be  given  to  any  parties  who  may  duly  enter 
their  appearance  in  this  cause. 

For  the  petitioners,  J.  W.  C.  Leveridge. 

In  opposition,  Martin  <&  Smith  and  H.  C.  Place. 


*  See  1  Benedict  Rep,  89. 
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BANKRUPT. 

Amending  Petition. 

A  ^ankrapt's  petition,  which  was  filed  in  February,  1868,  alleged  only  that  he 
**  had  a  place  of  business  in  New  York."  In  February,  1878,  he  asked  to  file  an 
amended  petition,  in  wliich  the  woi:d8,  "  and  has  there  carried  on  business  of  his 
own,**  were  added: 

JBdd,  That  the  amendment  could  not  be  allowed,  as  the  words  "  business  of  his 
own"  are  not  found  in  the  Act;  but  that  the  application  to  amend  might  be 
renewed,  on  an  affidavit  showing  the  facts  and  the  reasons  why  the  amendment 
was  not  asked  for  sooner. 

The  petition  in  this  case  was  filed  February  29th, 
1868.  It  stated  that  the  petitioner  "  had  a  place  of  busi- 
ness in  New  York."  In  February,  1873,  the  petitioner 
asked  to  file  an  amended  petition,  in  which  the  following 
words :  "and  has  there  carried  on  business  of  his  own," 
were  added  to  the  above  allegation. 

Blatchford,  J.  The  amendment  asked  cannot  be 
granted  in  the  form  proposed.  The  words,  "business  of 
his  own,"  are  not  found  in  the  Act.  The  motion  m^y  be 
renewed  on  notice,  on  an  affidavit  showing  the  existence, 
at  the  date  of  filing  the  petition,  of  the  facts  specified  in 
section  11  as  necessary  to  give  jurisdiction,  setting  forth 
specifically  the  words  proposed  to  be  stricken  out  and 
those  proposed  to  be  inserted,  and  the  reasons  why  the 
petition  was  not  made  originally  in  the  proper  form,  and 
the  reasons  why  the  amendment  was  not  applied  for 
sooner  after  the  filing  of  the  specifications. 
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BOAT    CAERIE. 

Collision  ik  Hudson  River. — Vessel  at  Anchor. 

A  schooner,  lying  at  anchor  off  Caldwell' s,  in  the  Hudflon  river,  was  sank  by  » 
collision  with  a  tow,  which  passed  her  in  the  night  Her  owners  filed  a  libel 
against  two  steamboats,  which,  fastened  alongside  each  other,  had  towed  some 
boats  by  the  schooner  that  night.  The  schooner  alleged  that  she  was  struck  first 
by  one  of  the  two  steamboats  and  then  by  the  boats  in  tow.  The  steamboats 
alleged  that,  while  there  was  a  slight  collision  between  one  of  them  and  the 
bowsprit  of  the  schooner,  the  blow  which  did  the  injury  to  the  schooner  waa 
given  by  the  boats  of  another  tow,  which  passed  up  the  river  ahead  of  them : 

Held,  That,  on  the  evidence,  the  schooner  had  failed  to  establish  that  the  blow 
which  caused  her  to  sink  was  inflicted  by  the  two  steamboats  or  the  boats  Id 
tow  of  them,  and  that  the  libel  must  be  dismissed. 

This  was  a  libel  by  the  owners  of  the  schooner  Tryall^ 
to  recover  for  the  sinking  of  the  schooner  in  the  Hudson 
river,  off  Oaldweirs,  on  the  night  of  December  18th,  1870. 
The  schooner  was  at  anchor.  Her  story  was,  that  the 
Anna,  with  the  Carrie  alongside,  and  having  a  tow  of 
boats  astern,  came  up  the  river  and  attempted  to  pas» 
between  the  Tryall  and  the  west  shore,  and  that  the 
Carrie  struck  the  schooner  and  went  by  her,  and  the  boats 
in  tow  also  struck  her,  and  that  from  the  effects  of  such 
collision  she  sank.  The  story  of  the  Anna  and  the  Car- 
rie was  that  a  tug  was  going  up  ahead  of  them  with  a 
tow  of  boats  astern ;  that  those  boats  struck  the  Tryall ; 
and  that,  after  she  got  free  from  them,  she  swung  around 
so  that  her  bowsprit  just  touched  the  paddle-box  of  the 
Carrie,  but  not  with  force  enough  to  do  any  injury. 

For  libellants,  B.  D.  Benedict. 

For  claimants,  C.  Van  Santvoord. 


FEBRUARY,  1873.  341 


The  Steamboat  Anna  and  the  Steamboat  Carrie. 


Blatchford,  J.  A  careful  consideration  of  the  evi- 
dence in  this  case  fails  to  satisfy  me  of  the  truth  of  the 
allegation  of  the  libel,  that  the  steamboat  Carrie  struck 
the  libellants'  schooner  and  carried  away  her  bowsprit, 
and  that  afterwards  a  barge  in  tow  of  the  two  steamers 
struck  the  port  bow  of  the  schooner,  and  that  the  two 
<;ollisions  did  so  much  injury  and  damage  to  the  schooner 
that  she  sank.  That  the  schooner  was  at  anchor,  and  was 
struck  and  sunk,  is  undisputed.  It  is  also  not  denied 
that  the  Carrie  came  in  contact  with  the  jib-boom  of  the 
schooner.  But,  the  collision  described  by  the  master  of 
the  schooner  as  the  first  one  of  the  two  collisions,  is 
described  by  him  as  a  blow  by  the  guard  of  a  boat  on 
the  round  of  the  port  bow  of  the  schooner,  in  a  direction 
which  took  the  schooner's  bowsprit  square  oflF  to  the 
bow.  The  evidence  satisfactorily  shows  that  no  such 
blow  was  given  by  the  Carrie.  Then,  again,  it  is  very 
apparent  that  the  two  blows  which  did  the  damage  were 
given  by  a  vessel  and  her  tow,  which,  to  the  eyes  of  the 
men  on  the  schooner  and  on  the  sloop  to  the  westward 
of  her,  was  the  first  tug  and  tow  in  order  which  came  up 
from  below.  That  there  was  such  a  tug  and  tow  just 
ahead  of  the  Anna  and  the  Carrie  and  their  tow  cannot 
be  doubted.  It  was  this  first  tug  and  tow  that  hit  the 
schooner  and  did  the  damage.  This  first  tug,  or  a  barge 
alongside  of  her,  first  hit  the  schooner,  and  then  a  boat 
in  the  hawser  tier  behind,  in  tow  of  such  tug,  hit  the 
schooner.  These  blows,  so  disastrous,  naturally  caused 
excitement,  and  the  passage  of  the  Anna  and  Carrie 
close  behind  was  not  noticed  by  those  on  board  of  the 
schooner  and  the  sloop.  The  witnesses  all,  on  both 
sides,  say  that  it  was  the  first  tug  and  tow  that  hit  the 
schooner,  and  did  the  damage.  That  was  not  the  Anna 
and  the  Carrie.  The  contact  with  the  Carrie  did  no 
damage.  On  this  view  the  testimony  can  all  be  recon- 
ciled. On  any  other  view,  wilful  false  swearing  must  be 
imputed  to  the  claimants'  witnesses. 

The  libel  must  be  dismissed,  with  costs. 
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Sbcuritt  roR  Debt. — Insurance  on  Bankrupt's  Life. — Present 

Value  of  Policy. 

N.,  haying  borrowed  money  of  bis  mother-in-Uw,  gave  ber  bis  notes  for  it,  and^ 
as  security  for  them,  procured  a  policy  of  insurance  on  bis  life  to  the  amount 
of  $4,000,  for  ber  benefit,  and  paid  the  premiums  on  it  up  to  the  date,  of  bis 
bankruptcy.  On  a  surrender  of  the  policy,  she  would  be  entitled,  in  its  stead, 
to  a  paid  up  policy  for  |158.  The  cash  value  of  the  policy,  at  the  date  of  the 
bankruptcy,  if  surrendered,  was  $13  13.  The  mother-in-law  proyed  ber  debt^ 
to  the  amount  of  $3,450,  setting  forth  the  security : 

ffeld.  That,  in  order  to  ascertain  the  amount  on  which  she  was  entitled  to  divi- 
dends from  the  estate,  the  cash  yalue  of  the  policy,  if  surrendered,  viz.,  $13  18^ 
should  be  deducted  from  the  amount  of  the  debt,  as  proyed. 

Blatcbtford,  J.  The  petition  in  this  case,  a  volun- 
tary one,  was  filed  on  the  J.6th  of  April,  1872.  Mrs.  Van 
Antwerp,  the  mother-in-law  of  the  bankrupt,  has  proved 
a  debt  against  his  estate,  on  promissory  notes  made  by 
him,  and  held  by  her,  for  $4,000,  the  consideration  for 
which  was  money  loaned  by  her  to  him,  the  amount  of 
the  debt  proved  being  $3,450,  there  having  been  $55(X 
paid  on  account  of  the  $4,000.  On  the  16th  of  April, 
1870,  the  bankrupt  took  out  a  policy  of  insurance  on  his 
own  life,  in  a  life  insurance  company,  for  $4,000,  for  the 
benefit  of  Mrs.  Van  Antwerp,  payable  to  her,  as  collat- 
eral security  for  said  debt,  and  paid  the  quarter-yearly 
premiums,  $19  84  each,  up  to  the  date  of  his  bankruptcy. 
On  the  surrender  of  this  policy,  the  company  would,  by 
its  terms,  issue,  in  its  stead,  a  paid  up  policy  for  $158.. 
At  the  present  age  of  the  bankrupt,  it  would  require  the 
payment  now  of  a  single  premium  of  $49  99,  to  purchase 
a  paid  up  policy  in  the  company  for  $158.  The  cash 
value  of  the  $4,000  policy,  on  a  surrender  of  it  to  the 
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company,  is  $13  13.    The  proof  of  debt  sets  forth  the 
security. 

Two  questions  are  certified  by  the  register  as  arising 
on  the  foregoing  facts :  (1.)  Whether  the  assignee  in 
bankruptcy  can  require  Mrs.  Van  Antwerp  either  to  sur- 
render the  policy  to  him  and  take  a  dividend  on  all  her 
claim,  or  to  retain  the  policy  and  withdraw  her  proof  of 
debt.  (2.)  If  such  election  on  her  part  cannot  be  re- 
quired, what  shall  be  taken  as  the  value  of  the  collateral 
security  to  be  deducted  from  the  debt,  so  as  to  arrive  at 
the  amount  on  which  Mrs.  Van  Antwerp  is  to  receive  a 
dividend  from  the  estate  ? 

It  is  contended,  on  the  part  of  the  assignee,  that,  as 
the  bankrupt  took  out  the  policy,  and  for  two  years  paid 
the  premiums,  the  assignee  has  a  claim  to  whatever  sur- 
plus of  the  amount  insured  there  may  be,  after  paying 
the  debt  due  Mrs.  Van  Antwerp,  and  that  she  could  not 
retain  such  surplus,  as  against  the  assignee ;  that  the 
payment  of  the  amount  insured  will  pay  her  debt ;  that 
dividends  to  her  must  cease  when  the  amount  insured  is 
paid;  and  that,  if  she  shall  receive  dividends  on  the 
$3,450,  or  on  that  amount  less  the  $13  13,  or  less  the 
$158,  and  then  the  amount  insured  shall  be  paid,  she 
will  have  received  the  dividends,  and  the  $3,450  in  addi- 
tion. Hence,  the  assignee  insists,  that  Mrs.  Van  Ant- 
werp ought  to  surrender  to  the  assignee  her  interest  in 
the  policy,  and  prove  her  claim  for  the  $3,450,  as  a  debt 
unsecured,  or  else  look  to  the  policy  as  full  security , 
and  relinquish  all  claim  on  the  assets  of  the  estate. 

For  the  creditor,  Mrs.  Van  Antwerp,  it  is  contended, 
that  this  policy,  the  bankrupt  being  alive,  has  now  no 
fixed,  definite  value,  other  than  its  present  cash  sur- 
render value  of  $13 13 ;  that,  outside  of  that,  everything 
is  contingent,  as  well  the  continued  payment  of  the 
premiums,  as  the  duration  of  the  life  insured,  and  the 
continued  solvency  of  the  company ;  that,  if  the  future 
payments  of  premiums  shall  be  made  by  the  creditor,  sho 
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will  be  ^ying  to  the  policy  all  its  valae ;  that  the  future 
payments  of  the  premiums  may  be  made  by  the  bank- 
rupt, out  of  after  acquired  property,  if  he  does  not 
thereby  contravene  any  provision  of  the  bankruptcy  Act ; 
that  it  would  not  be  equitable  to  require  the  creditor  to 
deduct  from  her  claim  more  than  the  present  cash  sur- 
render value  of  the  policy ;  that  such  value  is  the  entire 
present  value  produced  by  the  payments  of  premiums  by 
the  bankrupt ;  that  the  entire  security  which  the  bank- 
rupt has  furnished  to  the  creditor,  by  making  such  pay- 
ments, is  the  present  cash  surrender  value  of  the  policy ; 
that  the  contingencies  before  mentioned  make  it  impos- 
sible to  consider  the  present  value  of  the  policy  as  being 
$4,000;  that  the  $158,  as  the  amount  of  a  paid  up  policy 
which  would  now  be  issued  for  the  premiums  already 
paid,  ought  not  to  be  taken  as  the  present  value  of  the 
$4,000  policy,  because  of  the  contingencies  as  to  the  du- 
ration of  the  life  insured  and  as  to  the  continued  solv- 
ency of  the  company ;  and  that,  consequently,  the  only 
certain  present  value  is  the  $13 13  cash  surrender  value. 

The  questions  involved  are  ones  as  to  which  no  direct 
authorities  are  to  be  found,  either  in  England  or  in  the 
United  States.  It  is  well  settled,  that  where  a  debtor, 
at  his  own  expense,  effects  an  insurance  on  his  life,  as 
security  to  a  creditor,  the  representative  of  the  debtor  is 
entitled  to  the  surplus  after  the  debt  is  paid.  So,  too,  if 
such  a  debtor,  in  his  lifetime,  pays  the  debt,  he  is  enti- 
tled to  have  the  policy  delivered  up  to  him  (Lea  v. 
Hinton,  5  De  G.  M.  <k  G.  S2;  Drysdale  v.  Piggott,  22 
Bea/van,  238 ;  Oourtenay  v.  Wright,  2  Giffard,  337 ;  Mor- 
land  V.  Isaac,  20  Beavan^  389). 

The  policy  of  insurance,  as  a  security,  is  not,  within 
the  language  of  section  19  of  the  bankruptcy  Act,  ^  a 
mortgage  or  pledge  of  real  or  i>ersonal  property  of  the 
bankrupt,  or  a  lien  thereon  for  sec\iring  the  payment  of 
a  debt "  owing  to  the  creditor  from  the  bankrupt ;  but, 
nevertheless,  the  creditor  must,  in  some  proper  way, 
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credit  on  the  debt  the  present  value  of  the  security.  It 
seems  to  me  impossible  to  say  that  the  present  value  of 
the  policy  is  more  than  its  cash  surrender  value.  But 
for  its  having  such  cash  surrender  value,  it  could  not  be 
said  to  have  any  appreciable  value  (Parker  v*  Marquis 
of  Anglesey,  20  Weekly  Beporter^  162,  and  25  Law  Times 
Bep.  new  series^  482).  It  is  true,  that  the  bankrupt  paid 
the  premiums  for  two  years,  but  that  has  given  no  pres- 
ent appreciable  value  to  the  policy  other  than  its  cash 
surrender  value.  It  is  true,  that,  if  the  policy  were  now 
due,  the  creditor  could  not  hold,  as  against  the  assignee, 
the  surplus  beyond  her  debt.  But,  it  may  require  the 
payment  of  the  premiums  for  many  years,  before  the 
death  of  the  person  insured  will  make  the  policy  due  ; 
and  those  premiums,  with  the  accumulating  interest  on 
the  debt,  may,  with  the  debt,  amount  to  a  sum  much 
larger  than  the  amount  of  the  policy.  It  would  not  be 
proper,  even  if  the  creditor  should  so  desire,  to  compel 
the  assignee  to  assume  the  payment  of  the  premiums  on 
the  policy  for  the  future.  In  fifty  years,  and  the  assured 
may  live  that  length  of  time,  the  premiums,  not  calculat- 
ing interest  on  them,  would  amount  to  about  $4,000. 
Besides,  the  estate  could  not  be  kept  unsettled,  to  carry 
this  policy ;  and,  if  the  assignee  took  it  now,  it  would 
now  be  worth  to  him,  to  dispose  of,  in  its  present  shape, 
no  larger  sum  than  its  cash  surrender  value.  That 
amount  he  is  entitled  to  have  allowed  at  once  on  the 
debt,  the  balance  of  it  being  proved.  It  is  not  proper 
to  require  the  creditor  to  prove  for  nothing  and  look  to 
the  policy  alone,  because  the  policy  is  now  worth  only 
the  $13  13. 

In  every  view,  the  first  question  must  be  answered  in 
the  negative,  and  the  value  of  the  policy,  to  be  deducted 
from  the  debt,  must  be  taken  at  $13  13. 


James  Clarke  for  the  creditor. 
David  Thamtan^  for  the  assignee. 
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Collision    in    Long    Island    Sound. — Stbamsr   and  Schooner. — 

Lights. 

A  steamer  and  a  schooner  came  in  collision  at  night  in  Long  Island  Sound.  The 
wind  was  southwest,  and  the  schooner  was  heading  east,  and  making  nine  or 
ten  knots  an  hour.  The  steamer  was  heading  west  by  sonth,  making  fiye  or  tax, 
knots  an  hour.  The  schooner  made  no  change  in  her  course.  When  the  lights 
of  the  steamer  were  first  seen  a  little  on  the  starboard  bow  of  the  schooner,  the 
latter  showed  a  torchlight  on  that  side,  and  afterwards  showed  it  again  shortly 
before  the  collision.  The  master  of  the  steamer  saw  the  torchlight,  a  little  on 
the  port  bow  of  the  steamer.  He  also,  at  the  same  time,  saw  a  red  light 
and  several  bright  lights  apparently  on  a  steamer  on  his  port  hand.  Ue  ported 
for  a  little  time,  and  then  straightened  up  on  his  course  again,  and,  on  seeing  the 
torchlight  again  on  his  port  bow,  ported  again,  as  he  said,  because  the  pilot 
whom  he  had  on  board  said  it  must  be  on  a  pilot  boat,  and  he  did  not  wish  to 
be  spoken ;  and,  on  the  re-appearing  of  the  torchlight  a  third  time,  still  on  his 
port  bow,  he  put  his  helm  hard  a-port  and  stopped  his  engine,  and  then,  seeing 
the  schooner's  green  light,  reyersed  it,  but  too  late  to  avoid  the  schooner,  which 
was  struck  on  her  starboard  side  and  sunk: 

Held,  That  the  steamer  was  bound  to  have  kept  out  of  the  way  of  the  schooner ; 

That  the  steamer  was  in  fault  in  porting  on  first  seeing  the  torchlight  but  a  little 
on  her  port  bow,  without  anything  to  indicate  which  way  the  vessel  showing  it 
was  proceeding,  and  in  following  up  the  schooner,  as  she  did,  by  repeated  port- 
ings,  instead  of  starboarding  or  stopping  until  she  found  which  way  the  schooner 
was  going. 

Blatchford,  J.  This  libel  is  filed  by  the  owners  of 
the  schooner  Daniel  Williams,  on  their  own  behaJf,  and 
on  behalf  of  the  owners  of  cargo  and  other  property 
which  was  on  board  of  said  schooner,  to  recover  the  sum 
of  953,000,  as  the  damages  sustained  through  the  sinking 
of  said  schooner  by  a  collision  which  took  place  between 
her  and  the  steam  propeller  Titian,  between  ten  and 
eleven  o'clock,  p.m.,  on  the  6th  of  December,  1871,  in 
Long  Island  isound,  a  short  distance  to  the  eastward  of 
Little  Gull  light.    The  schooner  was'  bound  from  New 
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York  to  Boston.  The  steamer  was  on  a  voyage  from 
Gape  Breton  to  New  York.  The  sky  was  overcast,  but 
the  atmosphere  was  clear,  and  there  was  no  difficulty  in 
seeing  lights.  The  wind  was  southwest,  and  the  schooner 
was  making  nine  or  ten  knots  an  hour,  with  her  foresail, 
mainsail,  jib,  flying  jib,  and  fore  gaff-topsail  set.  The 
steamer  was  making  five  or  six  knots  an  hour. 

The  story  of  the  libel  is,  that  the  schooner  was  sailing 
on  a  course  nearly  or  quite  due  east,  when  those  on  board 
of  her  discovered  a  bright  light,  apparently  the  masthead 
light  of  a  steamer,  a  little  over  the  starboard  bow  of  the 
schooner,  and  which  they  supposed  to  be  on  a  steamer 
approaching  and  bound  west ;  that  thereupon  the  master 
of  the  schooner  showed  a  lighted  torch  on  the  starboard 
side  of  the  schooner,  and  the  vessel  bearing  said  light 
approached,  and,  as  she  approached,  bore  further  aft  on 
the  starboard  side  of  the  schooner,  and  soon  exhibited 
her  green  light  to  the  schooner ;  that,  about  this  time, 
the  torch  so  exhibited  began  to  grow  dim,  and  the  master 
of  the  schooner,  although  it  then  appeared  to  him  that 
the  approaching  vessel  was  designing  to  pass,  and  would 
pass,  the  schooner  at  a  safe  distance  on  the  starboard 
side,  nevertheless  went  below,  and  redipped  and  re- 
lighted his  torch,  and  again  exhibited  it  as  before ;  that, 
just  as  he  went  below  for  that  purpose,  the  approaching- 
vessel  showed  her  starboard  light,  and,  when  the  master 
of  the  schooner  again  came  on  deck,  the  said  vessel, 
which  proved  to  be  the  steam  propeller  Titian,  was  com- 
ing up  and  directly  upon  the  schooner,  and  did  come 
upon  her,  striking  her  a  square  and  heavy  blow  just  for- 
ward of  the  main  rigging,  and  crushing  in  her  starboard 
side,  so  that  she  speedily  sank,  one  of  her  crew  going 
down  with  her,  and  being  drowned  ;  that  the  schooner, 
besides  exhibiting  such  torchlight, .  had  colored  lights 
set,  according  to  law,  and  the  same  were  burning  brightly;, 
that,  at  all  times,  from  a  considerable  period  of  time  be- 
fore the  masthead  light  of  the  Titian  became  visible  ta 
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those  on  board  of  the  schooner,  down  until  the  collision, 
the  schooner  kept  her  course  without  change ;  that  the 
collision  was  wholly  caused  by  the  improper  and  unsea- 
manlike  conduct  of  those  in  charge  of  the  Titian  ;  and 
that  they  saw  one,  at  least,  of  the  colored  lights  of  the 
schooner,  and  also  the  said  torchlight,  in  ample  time  to 
enable  them  to  take  the  requisite  precautions  to  prevent 
the  collision. 

The  answer  sets  forth,  that  the  Titian  had  on  board  an 
experienced  Long  Island  Sound  pilot ;  that  the  wind  was 
southwest,  blowing  a  ten-knot  breeze,  and  the  night  dark 
and  cloudy,  with  a  clear  horizon ;  that  the  Titian  was 
isteering  west  by  south ;  that  her  master  and  the  Sound 
pilot  were  on  the  bridge,  two  men  were  at  the  wheel,  and 
one  man  was  on  the  lookout ;  that  the  speed  of  the  Ti- 
tian was  about  five  knots  an  hour ;  that  her  master  and 
her  pilot  observed  "  a  red  and  several  bright  lights  "  on 
her  port  bow,  ^^and  also  a  flare-up  light  close  to  Gull 
Island  light,"  and  almost  at  the  same  moment  the  look- 
out reported  "  said  light  on  the  port  bow ; "  that  the 
vessel  with  the  flare-up  light,  if  she  had  continued  an 
east  course,  would  have  passed  on  the  Titian's  port  bow ; 
that  the  helm  of  the  Titian  was  ported,  and  her  course 
headed  to  the  northwest,  and  the  master  and  pilot,  see- 
ing that  "  said  light  *'  was  a  good  distance  on  their  port 
49ide,  and  seeing  no  sign  of  any  flare-up  light,  changed 
the  course  of  the  Titian  from  northwest  to  her  original 
and  true  course  of  west  by  south,  and  some  time  there- 
after a  flare-up  light  was  again  seen  by  those  on  board 
of  the  Titian,  about  two  points  on  her  port  bow ;  that  the 
vessel  with  the  flare-up  light,  if  she  had  continued  an 
east  course,  would  have  passed  on  the  Titian's  port  bow ; 
that  the  helm  of  the  steamer  was  again  ported,  to  give 
"  said  vessel  with  the  light "  abundant  room,  and,  "  the 
light  approaching,"  the  helm  was  put  hard  a-port,  and 
the  engines  were  stopped  and  reversed  full  speed,  and 
then,  for  the  first  time,  a  dim  green  light  was  observed 
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on  the  approaching  vessel,  the  fact  being,  that  the 
schooner  bad  starboarded  her  wheel,  and  changed  her 
heading,  to  cross  the  Titian's  bow  ;  that,  at  the  moment 
the  green  light  was  observed,  the  Titian  was  three  points 
off  her  course,  and  was  heading  northwest  by  west ;  that, 
in  aboat  a  minute  after  the  green  light  on  the  schooner 
was  observed,  the  vessels  collided,  the  schooner  striking 
the  Titian  about  five  feet  abaft  her  port  bow ;  that,  at 
the  time  of  the  collision,  the  headway  of  the  Titian  was 
nearly  stopped,  and  she  was  barely  moving  through  the 
water,  heading  northwest  by  west,  while  the  schooner 
was  right  before  the  wind,  heading  northeast ;  that  the 
collision  was  occasioned  solely  by  the  ignorance  and 
want  of  skill  of  the  master  and  crew  of  the  schooner ; 
that  the  collision  was  the  fault  of  the  schooner,  in  not 
keeping  on  her  proper  course,  in  starboarding  her  helm, 
and  in  not  having  proper  lights  set  and  burning  brightly ; 
and  that  the  schooner  was  not  properly  provided  with 
steering  apparatus. 

It  is  impossible  not  to  remark  the  confused  state- 
meiits  of  the  answer.    From  them,  it  cannot  be  ascer- 
tained, whether  it  was  a  red  light,  or  a  flare-up  light, 
that  was  reported  by  the  lookout,  or  what  light  he  re- 
ported ;    or  whether,  on  "  the  vessel  with  the  flare-up 
light"  any  other  light  was  seen  by  the  Titian  at  the 
same  time  that  the  Titian  saw  on  that  vessel  the  flare-up 
light ;  or  what  light  it  was  which  was  seen  a  good  dis- 
tance on  the  port  side  of  the  Titian  at  the  time  no  sign  of 
any  flare-up  light  was  seen  ;   or  when  the  flare-up  light 
which  had  been  seen  had  disappeared.    A  motive  for  the 
confused  and  indefinite  statements  in  the  answer  may, 
perhaps,  be  found  in  the  fact,  that  the  lookout  on  the 
Titian  had  been  examined  by  a  deposition  in  writing  on 
the  15th  of  December,  1871,  as  a  witness  on  the  part  of 
the  libellants,  and  that  the  master  of  the  Titian  had 
been  examined  by  a  deposition  in  writing  on  the  21st  of 
December,  1871,  as  a  witness  on  the  part  of  the  claim- 
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ants,  and  that  the  answer  was  sworn  to  on  the  13th  of 
January,  1872.    The  lookout,  Diez,  who  was  on  the  top- 
gallant forecastle,  testifies,  on  his  direct  examination : 
**  Q.  Did  you  see  the  schooner,  or  her  lights,  before  the 
collision  ?    A.  Yes,  sir ;  I  saw  the  light.    Q.  What  lights 
did  you  see  ?     ji.  I  saw  a  green  light  and  a  flash  light. 
Q.  How  long  before  the  collision  did  you  see  these  lights  ? 
A.  I  can't  tell  exactly.    I  think  it  was  near  ten  minutes. 
Q.  What  did  you  do,  if  anything,  upon  seeing  the  lights? 
A.  I  reported  them.     Q.  Do  you  recollect  whether  you 
saw  the  green  light  or  the  flash  light  first  ?    j1.  I  believe 
it  was  the  green  light  I  saw  first.    I  could  not  make  out 
what  light  it  was  first.    My  belief  was  it  was  the  green 
light.    It  was  too  far  off"  first.     Q.  How  did  you  first  re- 
port it— what  did  you  say?     A.  A  light  a  little  on  the 
port  bow.     Q.  Did  you  afterwards  see  that  light  nearer, 
so  as  to  make  out  what  it  was  ?    A.  Yes,  sir.     Q.  And 
what  was  it?    A.  A  green  light.     Q.  Did  you  report  it 
more  than  once  ?    A.  No,  sir.    Q.  When  you  reported  it, 
was  any  response  made  ?    J..  I  did  not  hear  any  answer. 
Q.  Was  it  afterwards  reported  again  by  anybody  ?    A. 
Not  that  I  know.     Q.  How  soon  after  you  first  saw  the 
light  did  you  see  the  fiash  light  ?    A.  I  can't  tell  exactly. 
Q*    State  how  the  vessels    came  together?     A.   The 
schooner  came  very  near  across  our  bow,  so  that  we 
struck  her  about  amidships,  on  the  starboard  side,  about 
a  square  blow."     On  cross-examination,  he   testified: 
**  Q.  Can  you  tell  me  which  light  you  first  saw  on  the 
schooner  ?    A.  The  first  I  saw  I  could  not  make  it  out 
what  light  it  was,  but  I  believe  it  was  the  green  light. 
Q.  On  which  side  of  the  schooner  did  you  see  the  light  ? 
A.  It  was  on  the  starboard  side  of  the  schooner.     Q.  On 
which  side  did  you  see  the  flash  light  ?    A.  It  must  have 
been  on  the  starboard  side.    I  could  not  see  it  on  the 
port  side.    The  sails  were  on  that  side.     Q.  Can  you  tell 
me  what  time  passed  between  the  time  you  saw  the  first 
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and  second  light  on  board  the  steamer  ?    A.  There  was 
not  much  time ;  a  short  little  while." 

The  master,  Buchanan,  was  on  the  bridge,  123  feet 
abaft  of  the  stem  of  the  vessel,  in  a  less  favorable  posi- 
tion than  Diez  was  for  making  out  what  the  uncertain 
light  was  which  Diez  says  turned  out  to  be  the  green 
light  of  the  schooner.  The  master  testifies,  that,  while 
on  the  bridge,  he  observed  **  a  red  and  several  bright 
lights,  apparently  a  steamer,  and  a  flare-up  light,  close 
to  Gull  Island  light ; "  that  he  ported,  and  stood  to  the 
northward  for  some  little  time ;  that,  "  observing  the  red 
light  to  be  a  good  distance  on  the  port  side,  and  no 
signs  of  the  flare-up  light,"  he  *'  kept  the  steamer  on  her 
course  again  ; "  that,  about  ten  minutes  afterwards,  he 
saw  the  flare-up  light  again,  about  two  points  on  the 
port  bow ;  that  he  asked  the  Sound  pilot  what  was  the 
meaning  of  the  flare-up  lights,  and  received  the  reply 
that  it  must  be  a  pilot  boat ;  that  he  ported  the  helm  ; 
that  the  flare-up  light  showed  again,  evidently  closing  ; 
that  he  ordered  the  helm  hard  a-port,  and  turned  the 
telegraph  to  stop,  and  then,  for  the  first  time,  seeing  a 
green  light,  turned  the  telegraph  to  reverse  full  speed  ; 
and  that  the  lights  closed  rapidly,  the  sails  of  a  schooner 
could  be  made  out,  and  the  vessels  collided.  The  master 
also  says,  that  his  first  porting  brought  the  vessel  to 
northwest,  a  change  of  five  points,  she  having  been 
heading  west  by  south  ;  that,  when  the  flare-up  light 
was  seen  the  second  time,  it  appeared  to  be  a  safe  dis- 
tance on  the  port  side ;  that  he  then  ported  again, 
because  he  had  a  Hell  Gate  pilot  on  board,  in  addition 
to  the  Sound  pilot,  and,  thinking  that  the  flash  light  was 
a  pilot  boat,  wanted  to  keep  clear  of  her,  so  as  not  to  be 
asked  to  take  a  pilot  from  her ;  that,  when  he  saw  the 
green  light,  the  steamer  must,  by  the  hard  a-porting, 
have  been  two  points  off  her  course,  but  he  does  not 
speak  from  seeing  the  compass  ;  that,  immediately  be- 
fore he  put  his  helm  hard  a-port,   the   light   on  the 
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Bchooner  bore  nes^ly  two  points  on  his  port  bow ;  that, 
at  the  time  of  the  collision,  the  Titian  must  have  beea 
heading  north  of  northwest,  which  would  be  more  than 
five  points  off  her  course  of  west  by  south ;  that  the 
schooner  was,  at  that  time,  right  before  the  wind,  head- 
ing northeast;  that  the  flare-up  light  appeared  three 
times,  and  disappeared  twice ;  that  ^'  the  flare-up  light '^ 
was  reported  by  the  lookout,  almost  simultaneously  with 
its  being  seen  Ijy  the  master ;  that  the  report  of  the 
flare-up  light  was,  **  a  light  on  the  port  bow ; "  and  that 
he  heard  no  other  report  from  the  lookout  of  any  light, 
after  that,  and  before  the  collision. 

The  purport  of  the  testimony  of  Diez  is  plainly,  that 
he  reported  a  light  but  once ;  that  no  other  report  of  any 
light  was  made ;  that  the  light  in  reference  to  which  he 
made  the  report  was  not  a  flash  light ;  and  that  his  re- 
port was  "alight  a  little  on  the  port  bow."  I  do  not 
understand  the  testimony  of  Diez  as  expressing  a  doubt 
as  to  whether  the  first  light  he  saw  was  a  green  light  or 
a  flash  light,  but  I  understand  it  as  meaning  that  his 
doubt  was  whether  the  first  light  he  saw  was  a  green 
light  or  a  red  light,  and  so  a  doubt  whether  such  first 
light  was  on  the  starboard  side  or  the  port  side  of  a  ves- 
sel. When  he  first  saw  the  first  light,  he  could  not  make 
out  clearly  what  it  was,  as  between  a  green  light  and  a 
red  light.  Whatever  it  was,  he  reported  it  merely  as 
*' a  light."  But,  when  the  light  he  so  first  saw  and  so 
reported  came  nearer,  he  saw  it  to  be  a  green  light. 
When  he  saw  the  fiash  light,  he  recognized  it  as  a  flash 
light,  that  is,  a  white  light,  and  not  a  colored  light,  and 
never  had  any  doubt  that  it  was  a  flash  light,  and  never 
supposed  it  was  a  colored  light. 

The  master  of  the  Titian  admits,  that  the  report  of 
Diez  was  merely  "a  light  on  the  port  bow,"  and  that 
that  was  the  only  report  there  was,  and  yet  the  master 
calls  such  report  a  report  of  a  "flare-up  light,"  because 
he  himself,  123  feet  abaft  the  stem,  saw  a  flare-up  light 
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almost  at  the  same  time,  and  saw  no  green  light  at  that 
time.  He  saw  a  red  light  and  several  bright  lights, 
all  apparently  on  one  and  the  same  vessel,  and  that  a 
steamer.  That  would  indicate  a  steamer  coming  from 
the  westward,  and  on  his  port  hand.  He  also  saw  a 
flare-up  light..  If  such  flare-up  light  was  on  a  vessel 
other  than  such  steamer,  he  could  tell  nothing  as  to  the 
direction  in  which  such  vessel  was  going,  because  he  saw 
no  colored  light  or  lights  on  her.  But  he  ported  and 
stood  to  the  northward  for  a  little  time.  This  brought 
the  red  light  of  the  steamer  coming  from  the  westward 
(for  there  was  one),  a  good  distance  on  the  port  side. 
The  flare-up  light  was  no  longer  seen.  He  then  stopped 
porting.  He  afterwards  saw  the  flare-up  light  again,  on 
his  port  bow,  and,  although  he  regarded  it  as  being  at  a 
safe  distance  on  his  port  side,  he  ported  again,  because 
the  Sound  pilot  said  the  flare-up  light  must  be  on  a  pilot- 
boat,  and  he,  the  master,  did  not  wish  to  be  bothered  by 
having  the  pilot-boat  speak  him ;  that  then  the  flare-up 
light  disappeared ;  that  afterwards  the  flare-up  light  re- 
appeared on  his  port  bow,  and  he  then  put  his  helm 
hard  a-port^  and  stopped  his  engine ;  that  then,  for  the 
first  time,  he  saw  a  green  light ;  and  that  he  then  re- 
versed at  full  speed,  and  saw  the  sails  of  the  schooner, 
and  the  vessels  struck.  Such  is  the  story  of  the  master 
of  the  Titian. 

The  great  discrepancies  between  the  accounts  given 
by  the  lookout  and  the  master  need  no  observation* 
Such  accounts  are  both  of  them  entirely  variant  from 
anything  that  can  be  made  out  from  the  answer;  and 
they  serve  to  show  why,  with  the  stories  of  Diez  and  of 
the  master  spread  upon  paper,  the  claimants,  finding  it 
impossible  to  tell  what  the  real  truth  was,  put  in  the 
confused  and  uncertain  answer  which  has  been  referred 
to.  Moreover,  the  testimony  of  the  master  is  a  wide 
departure  from  the  answer.  The  master  distinctly  gives 
it  to  be  understood  that  it  was  the  flare-up  light  which 
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was  reported;  and  that  when,  after  porting  the  first 
time,  he  ceased  to  port,  he  did  so  because  the  red  light 
of  the  steamer  coming  from  the  westward  was  a  good 
distance  on  the  port  side,  and  because  the  flare-up  light, 
so  reported,  and  which  he  had  seen,  had  disappeared. 
The  answer  says,  that  the  light  which  had  opened  to  a 
good  distance  on  the  port  side,  by  the  first  porting, 
although  not  the  flare-up  light,  was  the  light  which  the 
lookout  had  reported.  In  this  view,  if  the  light  which 
had  so  opened,  by  the  porting,  was  the  red  light  of  the 
steamer  coming  from  the  westward,  the  answer  would 
mean  that  the  light  which  the  lookout  reported  was  the 
red  light  of  such  steamer.  Yet  the  master  expressly  tes- 
tifies that  the  light  which  the  lookout  reported  was  the 
flare-up  light* 

Much  cannot  be  said  in  favor  of  the  management  of  a 
steamer  which,  seeing  a  flare-up  light,  apparently  on  a 
vessel,  and  but  a  little  on  the  port  bow,  ports  her  helm, 
without  anything  to  indicate  which  way  the  vessel  show- 
ing the  flare-up  light  is  proceeding.  Then  the  master 
steadies,  after  porting,  and  the  light  disappears,  but  he 
soon  sees  it  again  about  two  points  on  his  port  bow,  and 
then  ports  again,  and  the  light  disappears,  but  he  does 
not  shake  it  off",  and  it  appears  the  third  time,  no  farther 
off  than  nearly  two  points  on  his  port  bow,  and  then  he 
puts  his  helm  hard  a-port,  and  runs  over  the  vessel  that 
carries  such  light.  How  was  this  done?  Manifestly, 
from  the  evidence,  in  this  way.  The  flare-up  light  was 
first  seen,  before  the  first  porting,  but  a  little  on  the 
port  bow  of  the  Titian.  The  Titian  and  the  schooner 
were  approaching  each  other  nearly  end  on.  The  Titian 
then  ported.  The  master  says  that  such  first  porting 
carried  her  to  northwest,  and  that  he  then  kept  her  on 
her  course  again.  But  there  is  no  satisfactory  evidence 
that  she  got  back  to  her  original  course.  If  she  did  not 
get  back  from  northwest  more  than  two  points  she  would 
still  have  the  flare-up  light  two  points  on  her  port  bow, 
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as  the  schooner  was  heading  east.  Then,  further  port- 
ing, with  the  flare-up  light,  when  seen,  always  on  the 
port  bow,  brought  the  Titian  so  as  to  head,  at  the  col- 
lision, to  the  north  of  northwest,  while  the  schooner  was 
still  proceeding  east.  This  accords  with  the  story  of  the 
libel,  which  is  fully  supported  by  the  witnesses  from  the 
schooner.  The  schooner  kept  an  east  course  steadily, 
and  did  not  change,  and  the  steamer  persistently  fol- 
lowed the  schooner  up,  by  porting,  instead  of  starboard- 
ing, or  of  stopping,  without  altering  her  helm,  until  she 
-could  tell  which  way  the  vessel  with  the  flare-up  light 
was  proceeding. 

The  Titian  was  bound  to  keep  out  of  the  way  of  the 
schooner,  or  to  show  a  satisfactory  excuse  for  not  doing 
so.  The  only  excuse  set  up  is,  that  the  schooner  changed 
her  course,  and  that  excuse  is  not  made  out. 

There  were  two  steamers  going  to  the  westward  at 
the  time  and  place  of  this  collision.  The  schooner  in- 
sists that  the  Titian  was  the  most  southerly  one  of  these 
two  steamers,  and  was  on  the  starboard  hand  of  the 
schooner,  and  that  the  most  northerly  one  of  these  two 
steamers  was  on  the  port  hand  of  the  schooner,  and 
passed  by  to  the  wes,tward  after  the  collision.  The 
counsel  for  the  claimants  advanced  the  theory,  on  the 
trial,  that  the  Titian  was  the  most  northerly  one  of  these 
two  steamers,  and  that  the  schooner  collided  with  a 
steamer  which  was  always  seen  off  the  port  bow  of  the 
schooner,  in  order  to  make  oat  that  the  schooner  must 
have  changed  her  course,  so  as  to  be  struck  on  her  star- 
board side  by  a  steamer  which  was  seen  off  her  port  bow, 
and  which  kept  porting.  The  advancing  of  such  a 
theory,  in  the  face  of  the  evidence,  shows  a  weakness  on 
the  part  of  the  defence,  which  is  a  virtual  confession  of 
fault.  The  master  of  the  schooner  says,  that  the  most 
northerly  one  of  the  two  steamers  passed  him  after  the 
collision,  perhaps  half  a  mile  off,  while  he  was  in  the 
water.    The  master  of  the  Titian  destroys  this  theory  of 
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the  claimants,  in  saying  that  he  saw  two  other  steamers^ 
one  going  to  the  east,  which  passed  on  his  port  side,  and 
one,  shortly  before  the  collision,  on  his  starboard  quar- 
ter. If  the  Titian  was  the  most  northerly  steamer  of  the 
two  going  to  the  west,  she  should  have  seen  a  steamer 
on  her  port  quarter,  going  to  the  west.  The  pilot  of  the 
Titian  testifies,  that  there  was  a  steamer  going  to  the 
westward,  behind  him  and  a  short  distance  to  the  north- 
wanj  of  him,  and  that  she  passed  him  after  the  collision. 
In  the  face  of  this  testimony,  to  urge  that  the  collision 
was  with  the  more  northerly  steamer,  is  to  contend  that 
the  collision  was  not  with  the  Titian. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the 
damages. 

J.  C.  Carter^  for  the  libellants. 

W.  C.  Barrett  and  C.  Donohue,  for  the  claimants* 


FEBRUARY,  18Y4. 

JOHN  8.  BEECHER,  ASSIGNEE  IN  BANKEUPTOT 
OF  ABEAHAM  B.  CLAEK,  v.  GEOEGE  D.  H. 
GILLESPIE,  EXECUTOE,  &o.,  OP  THOMAS  L. 
OLAEK,  ABEAHAM  B.  CLAEK,  ISABELLA 
CLAEK,  AND  THE  CITIZENS'  SAVINGS  BANK. 

Will. — ^Vested  IIemainder. — Notice  of  Bankbuptct  Proceedings. 

In  1868  the  will  of  T.  L.  C.  was  admitted  to  probate.  It  made  G.  executor,  and 
by  it  all  the  property  of  T.  L.  C.  was  given  to  his  executor,  to  be  sold  and  con- 
Terted  into  money,  and  the  proceeda  invested.  The  executor  was  to  apply  the 
iucome  to  the  use  of  the  wife  of  T.  L.  C.  during  herlifa  On  her  death,  the 
executor  was  to  sUnd  possessed  of  $10,000  of  the  principal,  in  trust  for  a 
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niece,  and  the  rest  he  was  to  pay  over  and  divide  among  several  persons  named 
(one  of  whom  was  A.  B.  C.)*  "  their  heirs,  executors,  administrators,  and  as- 
signs forever,  in  eqnal  shares,  as  tenants  in  common,  per  capita,  the  dssue  of 
any  such  person  named  who  may  be  then  dead,  to  take  his  or  her  deceased 
parent's  share/'  On  December  22d,  1869,  A.  B.  C.  was  adjudged  a  bankrupt, 
and  on  January  22d,  1870,  an  assignment  in  bankruptcy  was  executed  to  B. 
The  widow  of  T.  L.  C.  died  in  April,  1872,  and  G.  then  proceeded  to  close  up  his 
trust,  and  the  share  to  go  to  A,  B.  C,  who  had  survived  the  widow,  was 
13,249  27.  G.  drew  his  check  for  that  amount,  dated  May  11th,  1872,  in  favor 
of  A.  B.  C,  and  gave  it  to  his  counsel,  C,  to  give  to  A.  B.  G.  C.  had  had  actual 
knowledge  of  the  fact  that  A.  B.  C.  had  been  adjudged  a  bankrupt,  and  that  B. 
-was  his  assignee.  He  delivered  the  check  to  A.  B.  G.,  and  took  from  him  a 
release  of  the  executor.  On  the  17th  of  May  the  check  was  deposited  in  a 
saving^  bank  to  the  credit  of  the  wife  of  A.  B.  0.,  with  other  moneys.  On  the 
16ih  of  June,  the  savings  bank  was  notified  by  B.  that  he  claimed  the  money, 
as  assignee  of  A.  B.  0.,  and,  on  the  20th  of  June,  B.  filed  this  bill  in  equity 
against  all  the  parties,  to  recover  the  money : 

£eld.  That,  under  the  will,  A.  B.  0.  had  a  vested  interest  in  the  money  at  the 
time  of  the  adjudication  in  bankruptcy,  which  was  part  of  his  estate,  ai^  passed 
to  his  assignee,  and  it  made  no  difference  whether  G.  had  any  actual  notice  of 
the  bankruptcy  proceedings  or  not  That  G.  was  chargeable  with  notice  of  the 
bankruptcy  proceedings,  by  reason  of  the  actual  knowledge  of  them  by  his 
counsel,  G.,  even  though  such  knowledge  did  not  recur  to  the  mind  of  0.  at  the 
Ume  of  the  delivery  of  the  check ; 

That  no  title  to  the  money  had  passed  to  the  wife  of  A.  B.  0.,  or  to  the  savings 
bank; 

That  the  bank  was  entitled  to  deduct  its  costs  from  the  fund,  and  must  pay  over 
the  remainder,  and  that  B.  was  entitled  to  a  decree  against  G.  and  A.  B.  0.  for 
the  amount  of  the  check,  less  the  amount  so  paid  over  hy  the  savings  bank. 

Blatchfobd,  J.  On  the  Slst  of  March,  1848,  Thomas 
L.  Clark  executed  his  last  will  and  testament.  It  was 
duly  proved  as  a  will  of  real  and  personal  estate,  before 
the  Surrogate  of  the  county  of  New  York,  on  the  5th  of 
October,  1853,  and  on  the  same  day  letters  testamentary 
thereon  were  granted  to  the  defendant  George  D.  H. 
Gillespie,  one  of  the  executors  named  therein.  The  will, 
after  giving  two  legacies  of  money,  proceeds:  **I  give, 
devise,  and  bequeath  to  the  executors  and  trustees  in 
this  my  last  will  and  testament  named,  and  the  survivor 
of  them,  or  unto  such  one  or  more  of  them  as  may  take 
upon  themselves  or  himself  the  burden  of  the  execution 
K>f  this  my  last  will  and  testament,  his  or  their  heirs,  ex- 


868  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Beacher  v.  GUletpie. 

ecntors,  administiratora  and  assigns  forever,  upon  troslv 
for  the  purposes  of  this  my  -will,  all  my  real  estate,  lands, 
tenements  and  hereditaments,  whether  in  possession, 
reversion,  remainder  or  expectancy,  and  all  my  personal 
estate  of  what  nature  or  kind  soever,  not  before  disposed 
of,  upon  trust,  to  receive  the  rents  and  profits  of  the 
same  hereditaments,  and  to  recover  and  receive  such 
personal  estate  as  soon  as  conveniently  may  be,  and  to 
sell  and  dispose  of  and  convey  all  and  singular  my  said 
real  estate,  by  public  auction  or  private  contract,  unto 
any  person  or  persons  who  shall  become  and  be  the  pur- 
chaser or  purchasers  thereof,  for  the  most  money  that 
can  reasonably  be  had  for  the  same,  and  to  receive  the 
moneys  for  which  the  same  shall  be  sold  .    *    *    *    and 
I  will  and  direct  my  said  trustees  and  executors  to  invest 
the  pi^oceeds  of  my  personal  estate,  and  the  moneys 
arising  from  the  sale  of  my  real  estate,  after  payment  of 
all  my  just  debts,  and   of  the  aforesaid  legacies,  in 
Government  or  real  securities,  or  in  bank  or  other  stock, 
with  power,  from  time  to  time,  to  alter  and  transpose 
such  securities  or  stocks,  at  their  discretion ;  and,  as  to 
the  dividends,  interest  and  income  to  arise  from  the  said 
stocks,  funds  and  securities,  and  the  rents  and  profits  of 
my  said  real  estate,  to  be  received  by  my  said  executors, 
I  direct  that  my  said  trustees  and  executors  do  and  shall 
apply  the  same  to  the  use  of  my  said  wife,  to  and  for  her 
own  sole  benefit,  for  and  during  her  natural  life ;  *   *  * 
and,  from  and  immediately  after  the  decease  of  my  said 
wife,  I  will  and  direct  that,  as  to  ten  thousand  dollars  of 
the  principal  moneys  to  be  invested  as  aforesaid,  my 
said  executors  and  trustees  shall  stand  possessed  of  the 
same,  in  trust,  to  apply  the  interest  thereof  to  the  use 
of  my  niece,  Mary  Ann,  the  wife  of  my  executor  George 
D.  H.  Gillespie,  for  and  during  her  natural  life ;    *    *   * 
and,  as  to  all  the  rest  and  residue  of  the  said  principal 
moneys  to  be  invested  as  aforesaid,  I  will  and  direct, 
that,  from  and  immediately  after  the  decease  of  my  said 
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wife,  my  said  executors  and  trustees  shall  pay  over  and 
divide  tbe  same  unto  and  among  my  nephews  and  nieces 
William  N.  Clark,  Catharine  Ann  Wolfe,  Edwin  Clark, 
Daniel  S.  Clark,  and  Bichard  Smith  Clark,  the  children  of 
my  brother  John  Clark,  and  Abraham  B.  Clark,  Bichard 
M.  Clark,  and  Mary  Addoms,  the  children  of  my  brother 
Bichard  S.  Clark,  their  respective  heirs,  executors,  ad- 
ministrators and  assigns,  forever,  in  equal  shares^  as 
tenants  in  common,  per  cafiita^  the  issue  of  any  such 
child  of  either  of  my  said  brothers  who  may  be  then 
dead,  to  take  his  or  her  deceased  parent's  share/' 

On  the  22d  of  December,  1869,  the  defendant  Abraham 
B.  Clark,  named  in  the  will  as  a  child  of  Bichard  S.  Clark, 
was  adjudged  a  bankrupt  by  this  Court.  The  plaintiff 
was  appointed  his  assignee,  and,  on  the  22d  of  January, 
1870,  an  assignment  under  the  bankruptcy  Act,  in  the 
usual  form,  was  executed  to  the  plaintiff. 

The  widow  of  Thomas  L.  Clark,  the  testator,  died  in 
April,  1872,  and  the  defendant  Gillespie  then  proceeded 
to  close  his  trust.  After  providing  for  the  $10,000  set 
apart  for  the  use  of  his  wife,  he  ascertained  the  balance 
left  for  distribution  to  be  $25,994  14.  Of  this  sum,  one- 
eighth,  or  $3,249  27,  was  to  go  to  the  defendant  Abraham 
B.  Clark,  who  survived  the  widow.  The  entire  fund  was 
on  deposit  in  a  bank  to  the  credit  of  the  defendant  Gil- 
lespie, as  executor.  A  check  on  such  bank  for  $3,249  27, 
drawn  by  the  defendant  Gillespie,  as  executor,  payable 
to  the  defendant  Abraham  B.  Clark,  or  order,  and  dated 
May  11th,  18T2,  was,  by  the  direction  of  the  defendant 
Gillespie  given  to  the  defendant  Abraham  B.  Clark.  He 
signed  a  release  to  the  executor,  on  receiving  the  check, 
on  the  16th  of  May,  1872.  He  also  indorsed  his  name  on 
the  check.  The  check,  so  indorsed,  was,  on  the  17th 
of  May,  1872,  deposited  in  the  bank  of  the  defendants 
the  Citizens'  Savings  Bank,  to  the  credit  of  the  defend- 
ant Isabella  Clark,  the  wife  of  the  defendant  Abraham 
B.  Clark,  and  formed  part  of  a  sum  of  $3,250  credited  by 
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said  bank  to  her  account  that  day,  as  deposited  to  her 
credit  that  day.  The  check  for  $3,249  27  was  collected 
by  the  Citizens'  Savings  Bank.  On  the  6th  of  June, 
1872,  Isabella  Clark  had  on  deposit  to  her  credit  in  the 
said  savings  bank  94,290.  On  that  day  she  withdrew 
from  it  $76,  leaving  $4,214.  On  the  16th  of  June,  1872, 
the  said  savings  bank  were  notified,  in  writing,  by  the 
plaintiflTs  attorneys,  that  the  check  referred  to  was  ob- 
tained by  the  fraud  of  Abraham  B.  Clark,  that  said  Clark 
was  adjudged  a  bankrupt  on  the  22d  of  December,  1869, 
and  that  they  were  requested  to  retain  the  proceeds  of 
the  check  to  abide  such  formal  claim  as  might  be  made 
upon  them.  The  bill  in  this  suit  was  filed  on  the  20th  of 
June,  1872.  The  savings  bank  has  allowed  interest  to 
Isabella  Clark,  on  her  deposits,  at  the  rate  of  six  per 
cent,  per  annum.  On  the  1st  of  July,  1872,  the  bank 
credited  her  account  with  $32  25  interest,  and,  on  the 
31st  of  August,  1872,  she  withdrew  from  the  bank  $996, 
leaving  to  her  credit  there  $3,250  25.  All  the  other 
legacies  provided  for  by  the  will  have  been  paid,  and  all 
the  other  legatees  have  given  releases  to  the  defendant 
GiUespie. 

The  bill  alleges  that  the  defendant  Gillespie,  although 
knowing  of  the  insolvency  of  Abraham  B.  Clark,  and 
having  notice  of  the  appointment  of  the  plaintiff  as  his 
assignee,  and  of  the  title  of  the  plaintiff  to  the  legacy, 
placed  the  amount  of  the  legacy  in  the  hands  of  Abra- 
ham B.  Clark  ;  and  that  Abraham  B.  Clark,  with  intent 
to  defraud  the  plaintiff,  and  to  prevent  the  said  sum 
from  coming  to  the  plaintiff's  possession,  fraudulently 
placed  it  in  the  hands  of  the  Citizens'  Savings  Bank, 
and  caused  the  bank  to  enter  it  on  its  books  as  a  sum 
deposited  with  the  bank  by  his  wife,  the  defendant  Isa- 
bella Clark. 

The  bill  prays  for  a  decree  that  the  plaintiff  is  enti- 
tled to  the  amount  of  the  legacy,  and  the  interest 
thereon,  and  that  the  defendants  may  be  decreed  to  ac- 
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<;oant  for  aod  pay  the  same  to  the  plaintiff ;  that  Abra- 
ham B.  Glark  and  his  wife  may  be  enjoined  from  collect- 
ing the  amount  of  the  legacy,  or  the  proceeds  thereof, 
from  the  savings  bank  and  from  Gillespie  ;  and  that  the 
bank  and  Gillespie  may  be  enjoined  from  paying  the 
amount  of  the  legacy,  or  the  proceeds  thereof,  to  any 
other  person  than  the  plaintiff. 

The  answer  of  Gillespie  avers,  that,  not  knowing  that 
Abraham  B.  Glark  was  insolvent,  or  that  the  plaintiff 
was  his  assignee  in  bankruptcy,  and  having  had  no 
notice  thereof,  he,  in  good  faith,  gave  the  check  to 
Abraham  B.  Glark.  It  denies  the  right  and  title  of  the 
plaintiff  to  the  money,  and  avers,  that,  if  the  fund  belongs 
to  the  plaintiff,  the  savings  bank  should  be  decreed  to 
pay  the  amount  deposited  with  them,  with  interest 
thereon,  to  the  plaintiff,  they  holding  the  same  in  trust 
for  the  account  of  Abraham  B.  Glark. 

The  answer  of  Abraham  B.  Glark  and  his  wife  avers 
that  the  legacy  was  rightfully  paid  to  Abraham  B.  Glark  ; 
that,  under  the  will,  he  was  the  only  person  entitled  to 
it ;  that  the  plaintiff  never  had  any  right,  title,  or  inter- 
est in  it,  and  it  never,  vested  in  him  ;  that  it  did  not  vest 
in  Abraham  B.  Glark  until  after  the  appointment  of  the 
plaintiff  as  assignee,  and  until  the  death  of  the  widow  ; 
and  that  Abraham  B.  Glark,  being  indebted  to  his  wife 
in  a  large  amount  of  money,  paid  to  her,  on  account  of 
such  indebtedness,  the  sum  which  he  received  as  the 
legacy,  and  she  deposited  it,  as  her  own  money,  with 
the  savings  bank,  and  it  was  mingled  with  other  moneys 
deposited  there  by  her. 

The  answer  of  the  savings  bank  admits  that  Isabella 
Glark  has  on  deposit  with  the  bank  a  larger  sum  of  money 
than  that  paid  to  Abraham  B.  Glark  by  Gillespie,  and 
leaves  the  plaintiff  to  prove  his  case. 

It  is  urged,  for  the  defendants,  that,  under  the  will, 
the  legacy  did  not  vest  in  Abraham  B.  Glark  until  the 
death  of  the  widow  of  the  testator,  in  April,  1872 ;  that, 
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nnder  the  will,  the  whole  property  was  converted  into 
personal  estate,  for  all  purposes ;  that  no  specific  legacy 
was  absolutely  given  to*  Abraham  B.  Clark  with  merely 
a  postponement  of  the  time  of  payment,  till  the  death 
of  the  widow,  so  as  to  vest  the  legacy  in  him  on  the 
death  of  the  testator ;  that,  as  the  proceeds  in  the  hands 
of  Gillespie  were  not  to  be  divided  until  the  death  of 
the  widow,  the  share  of  Abraham  B.  Olark  did  not  vest 
in  him  until  the  death  of  the  widow ;  that  no  portion  of 
the  estate  was  set  apart  for  Abraham  B.  Glark,  payable 
in  the  future ;  that,  until  the  death  of  the  widow,  it 
could  not  be  determined  who  were  entitled  to  the 
legacies ;  and  that  Abraham  B.  Clark  could  not  have 
assigned  or  disposed  of  the  legacy  before  the  death  of 
the  widow,  so  as,  as  against  his  issue,  to  have  vested  a 
title  to  the  legacy  in  the  transferee,  if  he  himself  should 
not  survive  the  widow. 

It  is  impossible  to  distinguish  this  case  from  that  of 
Lawrence  v.  Bayard  (7  Paige^  70).  There,  on  the  death 
of  Margaret  Leake,  one-fourth  of  the  proceeds  of  som6 
bank  stock  was  to  be  paid  to  the  then  surviving  oldest  son 
of  William  Bayard  the  elder.  He  had  two  sons» 
William  and  Bobert,  of  whom  William  was  the  elder, 
and  both  of  whom  survived  Margaret  Leake.  Before 
the  death  of  Margaret  Leake,  William,  in  1832,  sold  and 
assigned  to  one  Hall  his  contingent  interest  in  the 
proceeds  of  the  bank  stock  to  which  he  would  be 
entitled  as  the  eldest  son,  if  he  should  survive  Margaret 
Leake.  Hall  claimed,  under  the  assignment,  as  against 
creditors  of  William,  who,  after  the  death  of  Margaret 
Leake,  took  proceedings  to  reach  the  interest  of  William 
in  the  property.  It  was  contended,  for  the  creditors* 
that  the  interest  of  William  was  a  naked  possibility^ 
which  could  not  pass  by  assignment.  The  Chancellor 
says:  ** There  is  no  foundation  for  the  objection  that 
the  interest  of  W.  Bayard  was  of  such  a  nature  that  it 
could  not  pass  by  sale  or  assignment  before  the  death  of 
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Mrs.  Leake.  It  was  not  a  mere  naked  possibility  coupled 
with  an  interest ;  but  it  was  a  vested  remainder  in  one* 
fourth  of  the  six  hundred  shares  of  the  bank  stock, 
according  to  the  statutory  definition  of  vested  re- 
mainders, for  W.  Bayard  was  the  person  in  being  and 
ascertained,  who  would,  at  the  time  of  the  assignment, 
in  1832,  have  had  an  immediate  right  to  the  possession 
of  such  bank  stock,  if  the  life  estate  of  Mrs.  Leake 
therein  had  then  ceased  (see  1  JB.  S.  723,  §  13).  He 
was  the  oldest  son,  to  whom  this  remainder  in  fee  was 
limited,  subject  only  to  be  divested  by  his  death  during 
the  continuance  of  the  particular  estate  or  interest  of 
Mrs.  Leake,  and  in  the  lifetime  of  his  brother  Bobert. 
The  limitation  of  the  remainder'  in  fee  to  W.  Bayard 
was,  therefore,  vested  in  interest.  But  I  admit  the 
substituted  remainder  to  Bobert  necessarily  remained 
contingent  so  long  bb  his  elder  brother  was  living. 
Nothing  could  defeat  W.  Bayard's  right  to  the  bank 
stock  or  its  proceeds,  as  an  interest  in  possession,  if  he 
continued  to  live  until  the  life  interest  of  Mrn.  Leake 
terminated.  And  it  is  the  present  capacity  of  the  in- 
dividual to  take  the  remainder  in  possession,  if  the  par- 
ticular estate  should  immediately  determine,  which  vesta 
his  remainder  in  interest ;  and  not  the  absolute  certainty 
that  such  remainder  will  ever  in  fact  become  vested  in 
possession  in  him  (per  Nelson,  G.  J.,  16  Wend,  Sep. 
137 ;  Wath  Law  of  Canv.  123,  8th  Lond.  ed. ;  5  Paige's 
Sep.  466).  And  nobody  ever  doubted  that  a  remainder 
which  was  vested  in  interest  could  be  transferred,  both 
at  law  and  in  equity.  Again,  the  Bevised  Statutes, 
which  were  in  operation  when  this  sale  was  made,  have 
declared,  in  express  terms,  that  expectant  estates  are 
devisable,  descendible  and  alienable,  in  the  same  manner 
as  estates  in  possession  (1  B.  8.  726,  §  35).  And,  by 
an  examination  of  the  several  provisions  of  the  Bevised 
Statutes,  it  will  be  seen,  that,  by  the  term  *  expectant 
estates,'  the   Legislature   intended   to   include    every 
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present  right  or  interest,  either  vested  or  contingent, 
which  may,  by  possibility,  vest  in  possession  at  a  future 
day.  The  mooted  question,  whether  a  mere  possibility 
coupled  with  an  interest  is  capable  of  being  conveyed  or 
assigned  at  law,  is,  therefore,  forever  put  at  rest  in  this 
State."  In  the  present  case,  Abraham 'B.  Clark  was  the 
person  in  being,  and  ascertained,  who  would,  at  the 
time  of  the  commencement  of  the  proceedings  in  bank- 
ruptcy, to  which  time  the  plaintiff 's  title,  by  assignment, 
relates  back,  have  had  an  immediate  right  to  the 
possession  of  the  legacy,  if  the  life  'estate  of  the  widow 
had  then  ceased.  The  remainder  in  fee  was  limited  to 
him,  subject  only  to  be  divested  by  his  death  during  the 
life  of  the  widow.  The  limitation  of  the  remainder  in 
fee  to  him  was,  therefore,  vested  in  interest.  Nothing 
could  defeat  his  right  to  the  legacy,  as  an  interest  in 
possession,  if  he  continued  to  live  until  the  life  interest 
of  the  widow  terminated.  He  had,  at  the  commence- 
ment of  the  proceedings  in  bankruptcy,  a  then  present 
•capacity  to  take  the  remainder  in  possession,  if  the 
particular  estate  should  immediately  determine.  It  is 
of  no  moment  that  he  might  have  died  before  the  widow 
died.  If  he  had  so  died,  the  remainder  in  fee  would 
have  been  divested.  But  it  was.vested  in  interest  in  him 
at  the  commencement  of  the  proceedings  in  bankruptcy, 
and  it  was  then  transferable  by  assignment.  Moreover, 
his  interest,  under  the  will,  to  the  legacy,  was  an 
expectant  estate,  because  it  was  a  present  right  or 
interest,  either  vested  or  contingent,  which  might,  by 
possibility,  vest  in  possession  at  a  future  day. 

That  the  right  to  the  legacy  passed  to  the  plaintiff, 
as  assignee  in  bankruptcy  of  Abraham  B.  Clark,  under 
section  14  of  the  Act,  there  can  be  no  doubt.  It  was  a 
part  of  the  property  and  estate  of  the  bankrupt.  More- 
over, it  was,  at  least,  a  right  in  equity. 

Th^  title  of  the  plaintiff  to  the  legacy  vested  at  the 
^commencement  of  the  proceedings  in  bankruptcy,  and 
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certainly  was  vested  by  the  making  of  the  assignment 
on  the  22d  of  January,  1870.  The  question  is  one  of 
title  ;  and  it  makes  no  difference  whether  Gillespie  had 
or  had  not  notice  of  the  bankruptcy  of  Abraham  B* 
Clark,  and  of  the  assignment  to  the  plaintiff,  when  he 
gave  the  check  to  Abraham  B.  Glark.  The  money 
which  Gillespie  caused  to  be  paid  on  the  order  of  Abraham 
B.  Clark,  indorsed  on  the  check,  was  the  money  of  the 
plaintiff ;  and,  even  if  Gillespie  dealt  with  Abraham  B. 
Clark  in  good  faith,  and  without  notice  of  the  bank- 
ruptcy proceedings,  still  he  is  not  protected,  as  against 
the  plaintiff  (Mays  v.  The  Manufrs.  Natl.  Bank,  4 
Naa.  Bkcg.  JRegr.  147 ;  Miller  v.  O'Brien,  9  BUtchf.  a 
a  B.  270). 

But,  the  evidence  in  the  case  is  sufScient  to  charge 
Gillespie  with  notice  of  the  plaintiff's  title.  Gillespie 
testifies  that  he  delivered  the  check  to  his  counsel,  Mr. 
Crosby,  with  the  instruction  to  him  to  notify  Abraham 
B.  Clark  to  call  on  him  and  obtain  the  check.  Mr. 
Crosby's  clerk  testifies  that  Abraham  B.  Clark  came  ta 
Mr.  Crosby's  office,  in  the  absence  of  Mr.  Crosby,  and 
that  he,  the  clerk,  under  Mr.  Crosby's  instructions,  gave 
the  check  to  Abraham  B.  Clark.  Mr.  Crosby  is  shown 
to  have  known,  in  June,  1871,  of  the  bankruptcy  of 
Abraham  B.  Clark,  and  of  the  fact  that  the  plaintiff  wa& 
his  assignee  in  bankruptcy,  and  to  have  been,  at  that 
time,  a  creditor  of  Abraham  B.  Clark,  and  of  his  former 
partner,  Bininger,  and  to  have  at  that  time  made  claim,, 
to  the  plaintiff's  attorney,  to  a  lien  for  his  debt  on  prop- 
erty which  the  plaintiff,  as  assignee,  was  about  to  sell  at 
auction,  and  to  have  attended,  early  in  the  summer  of 
1871,  at  the  sale  (at  which  the  plaintiff,  as  assignee  in 
bankruptcy  of  Clark  and  Bininger,  was  announced  as  the 
seller),  and  there  given  notice  publicly  of  his  claim,  and 
to  have  been  examined,  before  May,  1872,  and  after  such 
sale,  as  a  witness  on  the  part  of  the  plaintiff,  in  a  suit 
brought  by  the  plaintiff,  as  assignee  in  bankruptcy  of 
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Clark  and  Bininger.  There  is  no  evidence  to  show  that 
Mr.  Grosby  did  not,  at  the  time  the  check  was  delivered 
to  Abraham  B.  Olark,  have  knowledge  of  the  fact  that 
Abraham  B.  Glark  was  an  adjudged  bankrupt,  and  that 
the  plaintiff  was  his  assignee  in  bankruptcy ;  or  to  show 
that  the  knowledge  which  he  had  in  June,  1871,  and 
afterwards,  was  not  retained  by  him  until  and  at  the 
times  the  check  was  delivered  to  Abraham  B.  Olark  and 
the  money  was  drawn  on  it,  and  was  not  then  present  to 
his  mind  in  fact,  although  he  did  not  happen  to  recur  to 
it.  It  was  knowledge  which  he  was  at  liberty  to  com- 
municate to  Gillespie.  To  suppose  that  he  did  recur  to 
it,  and  yet  did  not  communicate  it,  would  imply  fraud. 
TSo  suggestion  of  that  kind  can  be  or  is  made.  Yet  the 
fact,  which  must  be  assumed,  that  he  did  not  recur  to 
the  knowledge,  is  no  evidence,  in  view  of  the  short  lapse 
of  time,  that  the  knowledge  was  not  retained  by  him  and 
was  not  present  to  his  mind,  in  the  sense  of  the  rule  laid 
down  in  the  case  of  The  Distilled  Spirits  (11  Wallace^  356). 
Mr.  Crosby  gives  no  testimony  on  the  subject.  On  the 
facts  of  this  case,  and  under  the  decision  in  the  case 
cited,  I  think  that  Gillespie  was  bound  by  the  knowledge 
possessed  by  Mr.  Crosby. 

No  attempt  has  been  made  to  prove  the  indebtedness 
set  up,  of  Abraham  B.  Clark  to  his  wife ;  and,  so  far  as 
respects  the  93,249  27,  acknowledged  by  the  Citizens' 
Bank  to  have  been  received  by  it  on  the  17th  of  May, 
1872,  it  must  be  regarded  as  the  specific  money  which 
went  out  of  the  funds  of  Gillespie,  as  executor,  and  as 
standing  in  the  same  position  as  if  it  were  still  in  the 
hands  of  Abraham  B.  Clark.  As  against  the  plaintiff,  it 
was  fraudulently  obtained  by  Abraham  B.  Clark  from 
Gillespie.  No  title  to  it  has  passed  to  the  savings  bank 
or  to  Isabella  Clark.  No  person  has  taken  it  from 
Abraham  B.  Clark  in  the  course  of  business,  or  allowed 
an  equivalent  for  it ;  and  the  plaintiff  has  a  right  to  fol- 
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low  it  into  the  hands  of  Abraham  B.  Olark  and  of  Isabella 
Glark,  and  of  the  savings  bank. 

The  plaintiff  is  entitled  to  a  decree  against  the  de- 
fendants Gillespie  and  Olark  personally,  for  the  $3,249  27, 
with  interest  from  the  16th  of  May,  1872,  and  to  a  decree 
that  the  savings  bank  pay  to  the  plaintiff,  in  exoneration 
of  such  liability  of  Gillespie  and  Clark,  pro  tantOy  the  sum 
of  $3,249  27,  with  such  interest  thereon,  from  May  17th, 
1872,  as  such  bank  would  have  allowed  on  such  deposit  to 
Isabella  Clark,  less  the  amount  of  its  costs  in  this  suit  to 
be  taxed.  When  this  suit  was  brought,  the  bank  had  on 
deposit  to  the  credit  of  Isabella  Clark,  not  only  the 
$3,249  27,  but  $964  77  more.  Isabella  Clark  is  liable  to 
the  plaintiff  for  such  interest  as  she  was  entitled  to  re- 
ceive from  the  bank  on  the  money,  and  if  the  bank  has 
paid  any  of  it  to  her  since  the  suit  was  brought,  it  has 
paid  it  with  notice.  The  bank  is  entitled  to  charge 
Isabella  Clark  in  account  with  the  iamount  it  shall  so  pay 
to  the  plaintiff,  and  to  be  protected  against  any  claim  by 
her  hereafter  for  such  amount,  by  an  inj  auction  to  that 
effect. 

The  plaintiff  is  entitled  to  costs  against  all  the  defend- 
ants but  the  bank,  and  the  bank  must  recover  its  costs, 
in  the  manner  above  mentioned. 


F.  N.  Bangs^  for  the  plaintiff. 
J.  P.  Crosby^  for  Gillespie. 
Marsh  &  TTaKw,  for  Clark  and  wife. 
J.  E.  Wheder^  for  the  bank. 
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IN  THE  MATTER  OP  THE  NEW  AMSTERDAM 
FIRE  INSURANCE  COMPANY,  AN  ALLEGED 
BANKRUPT. 

Act  of  Bankruptcy. — Corporation  Dissolved  by  State  Court. — 

Jurisdiction. 

A  Diitrict  Court  has  jurlBdietion  to  declare  bankrupt  a  corporation  which  has 

been  diseolyed  by  a  State  Court,  bat  the  proceeding  must  be  conmienced  within 

six  months  after  the  corporation  has  been  dissolved. 
A  corporation  was  dissolved  by  a  State  Court  and  a  receiver  appointed.    More 

than  six  months  after,  the  receiver  collected  a  claim  of  the  corporation  from  a 

debtor  by  legal  process : 
Beld,  That  such  collection  was  not  a  taking  of  the  property  of  the  corporation  on 

legal  process,  in  the  sense  of  the  bankruptcy  Act. 

Blatchford,  J.  The  company,  which  was  a  New 
York  corporation,  was  dissolved  by  an  order  of  the  Su- 
preme Court  of  New  York,  on  the  14th  of  December,. 
1871,  and  a  receiver  of  all  its  property  was  at  the  same 
time  appointed  by  that  Court,  in  proceedings  instituted 
by  the  Attorney-General  of  the  State.  The  petition  in 
bankruptcy  in  this  matter  alleges  that  the  corporation 
has  carried  on  business  in  this  District  for  a  period  of  six 
months  next  preceding  the  date  of  filing  the  petition. 
The  act  of  bankruptcy  alleged  is,  that  the  corporation,  on 
the  17th  of  October,  1872,  being  insolvent,  suffered  the 
sum  of  1205  23,  being  money  due  to  the  corporation  from 
the  estate  of  one  George  Schenck,  a  bankrupt,  to  be 
taken  on  legal  process  by  said  receiver,  with  intent 
thereby  to  give  a  preference  to  one  or  more  of  its  credit- 
ors, and  with  intent  to  delay  and  defeat  the  operation  of 
the  bankruptcy  Act. 

The  39th  section  requires,  that  the  petition  shall  be 
brought  within  six  months  after  the  act  of  bankruptcy 
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«hall  have  been  committed.  The  latest  act  of  bank- 
ruptcy which  the  corporation  can  have  committed  was 
committed  by  it  on  the  14th  of  December,  1871,  by  its 
8affSBring  the  receiver  to  be  appointed,  and  its  property 
to  be  taken  by  him  on  legal  process.  He  took  all  of  its 
property  then,  under  the  legal  process  by  which  he  was 
appointed.  That  was  more  than  six  months  before  this 
petition  was  filed,  this  petition  being  filed  February  19th, 
1873.  The  receiver  has  not  taken  any  of  the  property  of 
the  corporation,  on  legal  process,  since  the  14th  of  De- 
cember, 1871,  nor  has  any  property  of  the  corporation 
been  taken  by  any  one  else  since  that  time,  on  legal 
process,  in  the  sense  of  the  Act.  He,  at  that  time,  took, 
on  legal  process,  the  claim  of  the  corporation  against  the 
estate  of  Schenck,  in  so  far  as  such  claim  has  ever  been 
taken  by  him  on  legal  process.  His  collection  of  that 
claim  from  the  estate  of  Schenck,  on  the  17th  of  Octo- 
ber, 1872,  is  not  a  taking  of  the  property  of  the  corpora- 
tion, on  legal  process,  in  the  sense  of  the  Act.  The 
petition  should  have  been  brought  within  six  months 
after  the  14th  of  December,  1871.  While  a  District 
Court  has  jurisdiction  to  adjudge  a  corporation  bank- 
rupt, although  the  corporation  has  been  dissolved  by  a 
State  Court  {In  re  Independent  Ins.  Co.  6  Nafl  BanKcy 
Reg.  169  and  260 ;  Piatt  v.  Archer,  9  BUtchf.  C.  C.  B.  559 ; 
In  re  Merchants'  Ins.  Co.  4  Chicago  Legal  News^  73),  yet 
the  proceeding  must  be  commenced  within  six  months 
after  the  corporation  has  been  dissolved.  It  was  so  com- 
menced in  the  three  cases  above  cited.  The  views 
adopted  by  the  District  Court  in  Louisiana,  in  Thomhill 
V.  Bank  of  Louisiana  (3  B.  E.  110),  and  by  the  Circuit 
Court  for  that  District  in  the  same  case  (5  Na£l  B^Wcy 
Beg.  367),  have  not  been  adopted  in  this  District,  and  I 
am  not  prepared  to  adopt  them,  until  they  are  approved 
by  the  Circuit  Court  for  this  District. 

Bt.  Vol.  VL— 24 
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THE   STEAMSHIP  CITY   OF  BRUSSELS. 

Neolioence. — Death  of  Infant  Passenger. 

A  child,  which  was  a  passenger  on  a  steamship  from  Liverpool  to  New  York, 
was  poisoned  on  the  passage,  and  died,  as  was  alleged,  in  consequence  of  neg- 
ligence on  the  part  of  the  officers  of  the  ship.  The  father,  having  been  ap- 
pointed administrator  of  the  child,  filed  a  libel  against  the  vessel  to  recover 
damages,  to  which  libel  exceptions  were  filed  by  the  claimants  of  the 
vessel : 

Heldt  That  the  caase  of  action  arose  on  contract,  and  scirvived  to  the  administrator, 
and  might  be  sued  for  in  rem. 

This  was  a  libel  by  John  Byall,  administrator,  &c.,  of 
John  Eyall,  Jr.,  alleging,  that,  in  1871,  John  Ryall,  Jr., 
who  was  a  child  of  five  years  of  age,  took  passage  on 
the  Steamship  City  of  Brussels,  with  his  mother,  at  Liv- 
erpool, to  be  carried  to  New  York,  for  a  good  considera- 
tion, that,  while  on  the  voyage,  the  child  was  poisoned  by 
carelessness  on  the  part  of  the  officers  of  the  vessel,  and 
died  on  board,  and  that  the  libellant  had  been  appoint- 
ed administrator  ;  and  it  claimed  damages  against  the 
steamer.    The  claimants  excepted  to  the  libel. 

For  libellant,  Salter  cfe  Cowin'g. 

For  claimants,  Platte  Grerard  dk  Buckley. 

Blatgheord,  J.  I  think  that  the  libel  is  one  for 
breach  of  contract,  and  that  the  cause  of  action  survived 
to  the  administrator,  and  may  be.  sued  for  in  rem^  in  like 
manner  as  if  the  deceased  had  sustained  an  injury  short 
of  death,  through  the  negligence  of  those  in  charge  of 
the  vessel,  and  in  breach  of  the  contract  of  carriage,  and 
had  sued  in  rem  therefor  (Chamberlain  v.  Chandler,  S 
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Masoriy  242 ;  Crapo  v.  Allen,  1  Sprague,  184  ;  Steamboat 
New  World  v.  King,  16  Howard^  469 ;  The  WashingtOD, 
9  Wallace,  513 ;  The  Aberfoyle,  1  Blatchf.  C.  C.  B.  360 ; 
The  Pacific,  Id.  569).  The  breach  is  alleged  to  have  oc- 
curred during  the  running  of  the  contract,  and  before 
the  end  of  the  voyage. 

The  exceptions  to  the  libel  are  disallowed. 


I- 
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THE   STEAMTUG   EDMUND  LEVY. 

Collision  in  East  River. — Steamers  Meeting  at  Night. 

The  tag  W.  D.  R.,  going  np  tbe  East  river,  made  the  green  and  red  lighta  of  the 
tug  E.  L.  about  ahead.  The  E.  L.  was  coming  down  the  river,  and,  on  seeing 
the  lights  of  the  W.  D.  R.,  ported  her  helm.  The  W.  D.  R.,  wanting  to  run  in 
to  a  pier  on  the  New  York  side,  blew  two  whistles,  and,  without  waiting  for 
any  reply,  starboarded  her  helm.  The  two  vessels  came  together,  the  stem  of 
the  W.  D.  R.  striking  the  port  bow  of  the  E.  L.,  and  receiving  such  injuries 
that  the  W.  D.  R.  sank  : 

Hefd,  That  the  W.  D.  R.  was  in  fault,  in  starboarding,  and  was  solely  responsible 
for  the  collision. 

Blatchford,  J.  The  steamtiig  W.  D.  Eeed  was 
going  up  the  East  river,  after  dark,  on  tlie  8th  of  De- 
cember, 1871,  and,  when  off  about  pier  5,  made  the 
green  and  red  side  lights  of  the  steamtug  Edmund  Levy, 
some  300  yards  off,  at  about  pier  9,  about  right  ahead. 
The  Edmund  Levy  was  going  down  the  river.  The  ves- 
sels were  therefore,  meeting  end  on,  and  it  was  the 
duty  of  each  to  port.  Instead  of  porting,  the  W,  D. 
Beed,  because  she  wanted  to  run  in  to  a  pier  on  the  New 
York  side,  blew  two  blasts  of  her  steam  whistle,  and, 
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without  waiting  for  any  response  thereto  from  the  Ed- 
mund Levy,  starboarded  her  wheel,  and  ran  on,  with 
undiminished  speed,  the  Edmund  Levy  having,  at  the 
same  time,  ported,  across  the  course  of  the  Edmund 
Levy,  so  that  the  two  vessels  collided,  the  stem  of  the 
W.  D.  Eeed  striking  the  port  bow  of  the  Edmund  Levy, 
and  the  W.  D.  Eeed  being  damaged  by  the  blow  so  that 
she  sank.  In  view  of  the  statutory  regulation  requiring 
both  of  these  vessels  to  port,  under  the  circumstances, 
the  W.  D.  Reed  was  solely  in  fault,  and  the  libel  must 
be  dismissed,  with  costs. 

W.  E.  Beebe,  for  the  libellants.  . 
B.  D.  Benedict,  for  the  claimant. 


FEBRUARY,  ISYS. 

WILLIAM  ANDEESON,  ASSIGNEE,  &c.  v.  OSOAE 
STEASSBUEGEE  AND  GEOEGB  P.  PFEIPFEE. 

Fraudulent  Prefkrenck. — Goods  Taken   Under  Levy. —Market 

Value. — Sheriff's  Sale. 

S.  A  P.  recovered  judgment  against  O.,  on  which  execution  was  issued,  and  the 
sheriff  levied  on  his  stock  of  goods.  The  next  day,  O.  filed  a  volunUry  petition 
in  bankruptcy.  A.  was  appointed  assignee  in  bankruptcy.  An  injunciion  was 
issued  restraining  the  sheriff  from  selling  under  the  levy.  This  injunction  was 
afterwards  modified  so  as  to  allow  the  sheriff  to  sell  and  hold  the  proceeds  in 
.place  of  the  goods.  TMs  was  done,  and  at  the  sale,  A.  bought  in  the  goods  for 
the  creditors,  at  |2,650.  He  then  brought  ifuit  against  S.  A  P.  to  recover  the 
goods  or  their  value.  He  testified  that  the  creditors  had  the  option  of  taking 
the  goods  at  the  |S,650.  but  did  not  take  them,  and  he  took  them  himself; 
and  that  he  thought  that  competent  parties  would  appraise  the  goods  at  $6,80(X 
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It  appeared  that  S.  is  P.,  at  the  time  of  the  entry  of  the  judgment,  knew  0.  to 

be  a  bankrupt: 
Heidf  That  A.  was  entitled  to  recover  the  goods  or  their  value,  and  that  the  order 
.    modifying  the  injunction  afforded  S.  A  P.  no  defence ; 
That  they  were  liable,  however,  only  for  the  |2,650  which  the  goods  brought  at 

the  sheriff's  sale. 

This  was  a  bill  in  equity  filed  by  the  plaintiff  as  as- 
signee in  bankruptcy  of  Frederick  Ordemann.  The  bill 
alleged  the  voluntary  bankruptcy  of  Ordemann,  on  peti- 
tion filed  on  November  1st,  1871,  and  the  appointment  of 
the  plaintiff  as  his  assignee  on  February  6th,  1872.  It 
further  alleged  that  the  defendants,  on  October  31st, 
1871,  recovered  a  judgment  against  Ordemann ;  that 
Ordemann  on  that  day  suffered  his  stock  in  trade  to  be 
taken  on  legal  process,  viz.,  on  an  execution  on  said 
judgment ;  and  that  the  defendants  took  the  property  to 
obtain  a  preference,  and  with  knowledge  that  Ordemann 
was  insolvent,  and  intended  to  give  them  a  preference  in 
fraud  of  the  Act.  The  bill  prayed  for  a  recovery  of  the 
goods  or  their  value.  In  the  bankruptcy  proceedings, 
an  injunction  had  been  issued  restraining  the  defendants 
from  interfering  with  the  property  of  Ordemann,  which 
injunction  was,  on  motion,  modified  so  as  to  permit  the 
sheriff  to  sell  the  goods  on  which  he  had  levied,  "and 
convert  the  same  into  money,  and  hold  the  proceeds  in 
place  and  stead  of  the  goods  themselves,  subject  to  the 
further  order  of  the  Court ;"  and  they  were  sold  accord- 
ingly. The  defendants  answered,  denying  the  allega- 
tions of  the  bill  as  to  fraud  or  preference  and  the  in- 
solvency of  Ordemann. 

For  plaintiff,  T.  M.  North. 

For  defendants,  C.  WeJde. 

Blatchford,  J.  Under  the  recent  decisions  of  the 
Supreme  Court  of  the  United  States  in  the  case  of 
Buchanan  v.  Smith  (16  Wallace^  277),  and  of  the  Circuit 
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Court  for  this  District  in  the  case  of  Mayer  v.  Hermann 
(10  Blaichf.  C.  a  R.  256),  the  right  of  plaintiff  to  re- 
cover, on  the  facts  in  this  case,  is  clear. 

The  order  made  by  the  bankruptcy  Court  on  the  11th 
of  December,  1871,  only  modified  the  injunction  *'  so  as 
to  permit  the  sheriif  to  sell "  the  goods  levied  on,  and 
convert  them  into 'money,  and  hold  the  proceeds  of  sale 
in  place  of  the  goods,  subject  to  the  further  order  of  the 
bankruptcy  Court.  It  left  the  defendants  at  liberty  to 
have  a  sale  if  they  chose  to  take  the  risk.  If  they  should 
sell,  the  proceeds  of  sale  would  stand  in  place  of  the 
goods.  But  the  plaintiff  is  entitled  to  recover  the  goods 
or  their  value,  at  his  option.  He  asks  for  their  value. 
He  does  not  ask  for  the  goods,  and  he  is  not  compelled 
to  take  the  proceeds,  which  are  merely  a  substitute  for 
the  goods,  if  such  proceeds  are  not  the  full  value. 

But,  on  the  evidence,  I  think  the  value  of  the  goods 
cannot  be  fixed  at  a  higher  sum  than  the  $2,650  they 
brought  on  the  sale.  The  plaintiff,  who  was  not,  at  that 
time,  assignee  of  the  bankrupt,  but  was  one  of  a  firm 
who  were  creditors,  bought  in  the  goods  at  the  sale  for 
$2,650,  acting  for  the  creditors  generally.  He  says  that 
other  creditors  for  whom  he  acted  had  the  privilege  of 
taking  the  stock  by  i)aying  the  $2,650,  but  they  did  not, 
and  then  he  took  it  to  himself  at  that  price.  Yet  he 
fixes  its  value  at  $6,800,  by  saying  that  that  is  **  the  price 
at  which  it  would  be  appraised  by  competent  parties,  un- 
der partition  or  division,  or  in  anticipation  of  a  forced 
sale."  That  is  his  definition  of  '*  market  value.**  Yet 
he  says  that  in  all  the  transaction  his  desire  was  "  to 
prevent  sacrifice,"  and  to  have  the  stock  '*  bring  near  its 
value,"  and  he  considered  he  was  acting  by  direction  of 
the  creditors,  so  as  to  get  for  them  *'  the  largest  possible 
percentage  on  their  claims."  Charged  as  he  was  with 
this  trust,  the  presumption  is  that  he  discharged  it  prop- 
erly, and,  therefore,  that  he  obtained  full  value  for  the 
goods  he  bid  in,  when  he  took  them  at  $2,650.    It  cannot 
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be  that  their  fair  market  value  was  16,800,  and  yet  that 
he  could  get  no  more  than  $2,650  for  them. 

The  plaintiff  is  entitled  to  a  decree  for  $2,650,  with 
interest  from  the  commencement  of  this  suit,  less  a  credit, 
-on  the  8th  of  March,  1872,  of  $875  39,  with  costs  of  suit. 


fyBttxn  §istntl  nf  iltfco  gork* 
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IN  THE  MATTEE  OP  WILLIAM  HAEEIS  &  COM- 
PANY, BANKEUPTS. 

Procbedinos  in  Different  Districts. 

A  firm  was  adjudged  bankrupt,  on  petition  of  creditors,  without  opposition,  the 
warrant  was  delivered  to  the  marshal,  a  meetings  of  creditors  was  held,  and  an 
assignee  chosen,  who  entered  on  his  duties.  Thereafter,  one  of  the  creditors 
applied  to  set  aside  all  the  proceedings  as  irregular,  under  the  16th  General 
Order,  because  he  had,  previous  to  the  filing  of  this  petition  against  the  bank- 
rupts, filed  a  petition  against  them  in  another  District : 

Seldf  That  the  proceedings  in  this  Court  were  regular,  notwithstanding  the  prior 
filing  of  the  other  petition,  and  that  there  was  no  ground  for  setting  them  aside. 

Benedict,  J.  This  is  a  motion  by  a  creditor  to  set 
aside  tlie  proceedings  which  have  been  had  in  this  case. 

It  appears  that  certain  creditors  of  the  firm  of  Harris 
&  Co.  duly  filed  their  petition  in  this  Court,  within  whose 
jurisdiction  the  majority  of  the  members  of  the  firm  re- 
side, asking  that  said  firm  be  adjudged  bankrupts  by  this 
Court.  Upon  the  return  of  the  order  to  show  cause,  no 
opposition  being  made,  the  firm  proceeded  against  was 
adjudged  bankrupt  by  this  Court,  and  a  warrant  duly 
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issued  to  the  marshal.  Afterward,  a  meeting  of  credit- 
ors was  held,  at  which  an  assignee  was  duly  chosen,  wha 
thereafter  entered  upon  his  trust. 

It  is  not  doubted  that  this  Court  had  jurisdiction  to 
entertain  the  petition  and  make  the  adjudication  of  bank- 
ruptcy. No  objection  whatever  is  made  to  the  assignee 
chosen  by  the  creditors ;  and,  upon  their  face,  all  the 
proceedings  taken  in  this  Court  were  regular.  The  at- 
tention of  the  Court  was  in  no  way  called  to  the  ground 
of  the  complaint  made  by  the  party  here  moving,  until 
after  the  adjudication  had  been  made,  and  the  assignee 
chosen  by  the  creditors  had  entered  upon  his  duties. 

In  this  position  of  the  case,  one  of  the  creditors  ap- 
pears before  the  Court  and  shows  that,  prior  to  the  filing: 
of  the  petition  in  this  Court,  he  had  filed  a  petition  in  the 
Southern  District  of  New  York,  to  have  the  same  firm 
which,  as  is  alleged,  did  business  in  the  Southern  District, 
there  adjudged  bankrupt,  to  which  petition  an  answer 
has  been  filed,  and  the  issues  so  raised  are  there  pending, 
undecided  and  untried. 

Upon  these  facts,  it  is  now  claimed  by  the  said  cred- 
itor that  all  the  proceedings  in  this  Court  should  be  set 
aside  as  irregular,  because  of  the  16th  General  Order. 

If  this  motion  had  been  made  or  a  stay  applied  for  be- 
fore the  adjudication  of  bankruptcy  had  been  made  and 
an  assignee  elected,  the  way  to  relief  would  have  been 
easy.  And  if  it  were  now  suggested,  that  any  creditor 
had  suffered  detriment  in  the  election  of  an  improper  as- 
signee, prompt  relief  in  that  regard  would  be  afforded ; 
but,  in  the  absence  of  any  other  fact  than  the  mere  pend- 
ency of  a  prior  petition  in  another  District,  which  is  there 
being  contested,  it  appears  to  me  that  it  would  be  worse 
than  useless  to  set  aside  these  proceedings,  and  turn  the 
creditors  of  this  firm  over  to  try  the  question  of  its  bank- 
ruptcy upon  another  contested  petition.  No  possible 
benefit  to  any  one  from  such  a  course  has  been  suggested 
on  this  motioti. 
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r  should^  therefore,  upon  the  papers  before  me,  deny 
the  motion  as  needless,  even  if  it  appeared  that  the  adjn- 
dication  was  irregular  because  a  prior  petition  was  pend- 
ing in  another  District ;  but  I  do  not  see  how  the  proceed- 
ings here  can  be  said  to  be  irregular.  General  Order  16 
does  not  prevent  a  creditor  from  taking  an  adjudication 
by  default,  because  some  prior  proceeding,  instituted  by 
another  creditor,  is  in  another  District  being  defended. 
The  42d  section  of  the  Act  requires  the  Court,  upon  de- 
fault, to  pronounce  an  adjudication,  and  forthwith  issue 
the  warrant;  and  General  Order  16,  while  it  declares 
that  proceedings  on  a  second  petition  may  be  stayed, 
also  declares  that  the  Oourt  which  makes  the  first  adjudi- 
cation of  bankruptcy  shall  retain  jurisdiction  over  all 
proceedings  therein  until  the  same  be  closed. 

Here  an  adjudication  was  made  without  any  applica- 
tion for  a  stay,  and  without  any  objection  by  any  party, 
and  it  must  be  considered  to  have  been  regularly  made. 
I  regret  that  no  application  for  a  stay  was  presented  to 
me  before  an  adjudication  had  been  entered  and  the  title 
of  the  assignee  become  fixed,  as  then  all  possibility  of  con- 
fusion could  have  been  avoided ;  but  in  the  present  state 
of  the  case,  after  an  adjudication  made,  no  ground  for 
setting  aside  the  proceedings  is  afforded. 

The  motion  must,  therefore,  be  denied,  for  the  reason 
above  stated,  without  considering  the  eflfect  of  the  con- 
ceded fact  that  the  petition  filed  by  the  party  here  mov- 
ing cannot  be  heard  in  the  Southern  District,  because  of 
the  pendency  there  of  a  petition  still  prior  to  his,  also 
unheard. 

The  motion  is  accordingly  denied.    • 
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IN  THE  MATTER  OP  THE  PETITION  OF  THE 
OWNEE  OF  THE  STEAM  PBOPELLEK  EP- 
SILON. 

Limitation  of  Liability. — Injuries  to   Person. — Jurisdiction  op 
THE   Admiralty. — Modes   of  Procedure. 

The  Act  of  March  dd,  1851  (9  U,  S,  Slat,  at  Large,  636),  limits  the  liability  of  the 
owner  of  a  ship  for  iojaries  to  persons,  as  it  limits  such  liability  for  iDJuries  to 
property. 

I^otwithstanding  the  lang;uage  of  the  4th  section  of  the  Act,  it  can  be  carried  into 
effect  by  a  Court  of  Admiralty. 

In  case  the  fund  provided  for  by  the  Act  is  insufficient  to  satisfy  the  demands 
against  it,  the  claimants  on  the  fund  must  share  pro  rata, 

The  Admiralty  creates  its  own  forms  of  proceeding. 

Where  the  Supreme  Court  has  not  by  its  rules  proTided  for  modes  of  proceeding, 
the  District  Courts  hare  the  power  and  are  bound  to  deyise  modes  of  proceed- 
ing which  shall  enable  them  to  carry  into  effectual  execution  any  law  which 
they  are  called  to  administer. 

Benedict,  J.  This  is  a  canse  of  limitation  of  liabil- 
ity promoted  by  the  owner  of  the  steamer  Epsilon.  The 
material  facts  stated  in  the  libel  are  as  follows : 

On  the  27th  day  of  May,  1872,  while  the  steamer 
Epsilon  was  engaged  in  her  ordinary  and  maritime  occu- 
pation in  that  arm  of  the  sea  known  as  the  East  river, 
within  the  Admiralty  and  maritime  jurisdiction  of  the 
United  States,  her  boiler  exploded,  and  she  was  thereby 
caused  to  sink  immediately. 

This  accident,  the  owner  insists,  was  not  caused  by 
any  negligence  or  fault  on  his  part,  and  was  without  his 
privity  or  knowledge,  notwithstanding  which  certain 
persons  who  were  then  on  board  said  vessel  have  made 
claims  against  him  for  payment  of  damages  sustained  by 
them  by  reason  of  said  explosion.    Some  of  these  claims 
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arise  out  of  personal  injuries  sustained  by  persons  on 
board  the  vessel.  Other  claims  arise  out  of  the  destruc- 
tion of  property  belonging  to  the  master  and  crew; 
others  still  arise  out  of  the  deaths  of  persons  on  board, 
caused  by  the  said  explosion;  and  there  is  one  claim 
arising  out  of  the  death  of  a  person  who,  while  on  pier 
20,  and  in  no  way  connected  with  said  vessel,  is  said 
to  have  been  so  injured  by  a  part  of  the  said  steamer 
thrown  by  the  explosion,  that  he  died,  whereupon  one 
Sarah  Parsons,  the  legal  representative  of  said  deceased 
person,  has  sued  the  said  owner  in  the  Supreme  Court 
of  the  State  of  New  York,  and  within  this  District,  to 
recover  $5,000  damages,  by  reason  of  said  death.  No 
freight  was  at  the  time  pending,  and  the  said  steamer 
was  so  injured,  that,  although  thereafter  raised  by  her 
owner,  her  value  as  she  now  lies  within  this  District,  is 
alleged  to  be  less  than  the  sum  of  money  expended  by 
her  owner  in  raising  her. 

Under  these  circumstances,  the  owner  of  the  steamer 
has  presented  his  cause  of  limitation  of  liability  to  this 
Court,  and  prays  that  this  Court  would  direct  an  ap- 
praisement of  the  value  of  his  interest  in  said  vessel 
and  her  freight,  to  the  end  that  he  may  pay  the  same 
into  the  registry  of  this  Court,  or  secure  the  same  to  be 
so  paid  when  directed,  and  that  a  monition  may  issue 
against  all  persons  claiming  any  damages  of  any  kind, 
by  reason  of  the  said  explosion,  citing  them  to  appear 
before  this  Court,  and  make  due  proof  of  their  respective 
demands,  and  that  this  Court  would  declare  the  limit  of 
the  owner's  liability,  by  reason  of  said  accident,  and 
would,  upon  the  payment  of  said  amount  into  the  regis- 
try of  the  Court,  declare  the  said  owner  exempt  from 
further  liability,  and  that  this  Court  would  distribute 
among  the  i)arties  proved  entitled  thereto  any  amount 
so  paid  into  this  Court,  and  restrain  all  persons,  includ- 
ing the  said  Sarah  Parsons,  from  further  prosecuting 
any  suit  against  the  said  owner  to  recover  damages  aris- 
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ing  out  of  said  accident.  Upon  the  filing  of  this  libel, 
notice  of  the  time  of  application  for  the  appraisement 
prayed  for  was  directed  to  be  given  by  publication ;  it 
appearing  necessary,  to  avoid  injustice,  that  the  value  of 
the  owner's  interest  should  not  be  appraised  without  no- 
tice to  the  creditors.  Upon  the  return  day  of  the  notice, 
Sarah  Parsons  appeared  by  her  attorney  for  the  purpose 
of  objecting  to  the  j  urisdiction  of  the  Court,  and  several 
questions  have  been  presented  which  I  am  asked  to 
pass  upon  in  this  stage  of  the  case,  to  avoid  expense, 
delay  and  confusion. 

And  first,  my  attention  has  been  directed  to  the 
fact  that  the  libellants  ask  relief  against  an  adjudica- 
tion of  demands  not  maritime  in  character,  and  there- 
fore not  cognizable  by  this  Court.  Second,  that  the 
libel  does  not  show  the  pendency  of  any  suit  in  rem 
or  in  personam  in  the  Admiralty,  to  recover  any  of 
the  demands  against  which  protection  is  sought  in  this 
Court.  Third,  that  it  does  not  appear  by  the  libel  that 
this  Court  has,  or  will  ever  have,  any  fund  in  its  custody 
on  which  to  base  its  jurisdiction  in  the  premises.  And, 
lastly,  that  none  of  the  demands  against  which  protec- 
tion is  sought  by  virtue  of  the  Act  of  March  3d,  1851, 
are  within  the  scope  of  that  Act. 

In  considering  th^se  features  of  this  case,  I  remark 
first,  as  I  have  had  occasion  before  to  say  in  considering 
the  petition  of  the  owners  of  the  City  of  Norwich  for  a 
limitation  of  their  liability  {ante^  p.  124),  that  the  juris- 
diction of  the  Admiralty  over  such  a  cause  was  main- 
tained by  the  Supreme  Court  in  the  case  of  Norwich  Go. 
V.  Wright  (13  Wal.  104),  not  because  of  the  maritime 
character  of  the  demands  of  the  creditors,  but  by  reason 
of  the  nature  of  the  relief  to  the  owners  of  a  ship  which 
the  Act  of  1851  afibrds.  If  I  have  correctly  estimated 
the  effect  of  the  action  of  the  Supreme  Court  in  regard 
to  this  subject,  the  character  of  the  demands  of  the 
creditors  is  immaterial.    But  if  the  rule  were  otherwise, 
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it  would  not  prove  fatal  to  this  cause,  inasmuch  as  many 
of  the  demands  set  forth  in  the  libel  are  cognizable  in 
the  Admiralty,  the  injuries  having  been  done  upon  the 
navigable  waters  of  the  United  States,  and  some  of  the 
persons  injured  having  been  at  the  time  engaged  in  the 
service  of  the  vessel.  (The  Plymouth,  3  Wal.  20.  See 
also,  in  this  connection,  the  cases  of  The  Beta,  20  L,  T. 
B.  988 ;  The  Sylph,  11  L.  T.  B.  521 ;  The  Guldfaye~an 
action  in  the  Admiralty,  by  representatives,  to  recover 
damages  for  the  death — 19  L.  T.  B.  748 ;  Orap  v.  Allen, 

1  Sprague,  184 ;  Catting  v.  Seabury,  1  Sprague^  522 ;  The 
Admiralty  Law  of  Collision,  158 ;  The  Sea  Gull,  Chase,  J., 

2  Am.  L.  T.  Beps.  15.)  Others  of  the  demands  described 
in  the  libel,  certainly  that  one  of  them  arising  out  of  the 
death  of  the  perspn  who  was  standing  upon  the  pier,  are 
not  cognizable  in  the  Admiralty  (The  Plymouth,  3  Wal. 
20),  but  the  presence  of  such  demands  cannot  oust  the 
jurisdiction  of  the  Admiralty  to  entertain  this  pro- 
ceeding. 

In  a  cause  of  this  character  the  adjudication  of  any 
one  demand  involves  an  adjudication  of  all  other  de- 
mands made  and  arising  out  of  the  same  disaster  ;  and 
from  the  necessity  of  the  case,  therefore,  the  whole  mass 
of  demands  may  be  brought  within  the  cognizance  of 
the  Admiralty  by  the  institution  there  of  a  cause  of  lim- 
itation of  liability  promoted  by  the  ship's  owner.  Neither 
is  it  fatal  to  this  cause  that  no  suit  in  rem  or  in  personam 
has  been  brought  in  this  Court  to  enforce  any  of  the  de- 
mands in  question.  Nor  is  it  requisite  that  it  should 
appear  on  the  face  of  the  libel  that  some  amount  of 
money  is  to  be  distributed  in  this  cause.  Objections 
similar  to  these  have  been  considered  by  me  in  the  case 
of  the  owners  of  the  City  of  Norwich,  above  referred  to, 
and  my  views  in  respect  to  them  will  be  found  there 
stated. 

There  is,  however,  in  this  case,  another  question  of 
much  importance,  and  that  is,  whether  the  Act  of  1851 
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has  any  e£fect  to  limit  the  liability  of  the  ship  owner  for 
personal  injuries  which  have  been  caused,  without  priv- 
ity or  knowledge  of  the  owner,  in  the  course  of  and  by 
reason  of  the  use  of  his  vessel  in  her  natural  and  lawful 
employment.  This  question  is  by  no  means  free  from 
difBculty,  but  the  opinion  I  have  arrived  at  is,  that  the 
Act  of  1851  limits  the  liability  of  the  ship  owner  as  well 
for  injury  done  to  the  person  as  for  those  done  to  prop- 
erty. This  conclusion  appears  to  be  compelled  by  the 
language  of  the  third  section  of  the  Act.  In  that  section 
the  words  used  are,  first,  **  for  property,  goods  or  mer- 
chandise ;"  next,  *^  for  any  loss,  damage  or  injury,"  and 
then  "  for  any  act,  matter  or  thing,  loss,  damage  or  for- 
feiture done,  occasioned  or  incurred."  These  words  in- 
clude all  kinds  of  injuries,  for  which  the  ship  owner 
may  become  liable  in  the  use  of  his  vessel,  and  cover  in- 
juries to  the  person  as  fully  as  they  do  injury  to  prop- 
erty. Furthermore,  section  six  of  the  Act  indicates  that 
the  intention  was  to  cover  injuries  other  than  those  to 
property.  The  implication  of  that  section  is,  that  the 
preceding  sections  cover  not  only  damages  arising  from 
injury  to  property,  but  in  addition  thereto  "demands 
on  account  of  any  negligence  of  the  master  or  crew." 
The  Supreme  Court  have  been  unable  to  consider  the 
effect  of  the  third  section  to  be  limited  to  the  goods  on 
board  the  owner's  ship,  and  it  is  to  my  mind  still  more 
difficult  to  find  anything  in  the  section  which  can  be  said 
to  restrict  its  effect  to  demands  arising  out  of  injury  to 
property  alone.  If,  as  has  been  suggested  by  the  Supreme 
Court,  the  intention  of  the  Act  of  1851  was  by  statute 
to  establish  in  this  country  the  rule  of  the  general  mari- 
time law  in  respect  to  the  liability  of  the  owners  of 
ships,  it  must  follow  that  the  Act  be  held  to  cover  de- 
mands for  injuries  to  persons  as  well  as  to  property. 

I  am  not  unmindful  that  it  may  be  urged  that  the 
rule  of  liability  imposed  upon  the  owners  of  ships  by  the 
maritime  law  is  founded  upon  public  policy,  and  that, 
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when  it  is  to  be  applied  to  modern  navi/^ation,  the  limit- 
ation of  that  liabUity  must  be  restricted  to  injury  to 
property,  because  otherwise  the  tendency  of  the  rule 
would  be  to  deprive  the  public  of  such  protection  against 
accidents  as  a  fear  of  an  unlimited  liability  for  injuries 
to  persons  on  board  vessels  will  naturally  compel  ship 
owners  to  afford.  But  this  consideration  has  force 
only  in  regard  to  a  certain  class  of  persons,  and  fails  to 
furnish  ground  for  a  construction  which,  if  it  places 
any,  must  place  all  personal  injuries  beyond  the  scope 
of  the  Act.  Considerations  of  a  very  similar  character 
have  furnished  the  ground  for  all  the  opposition  which 
has  been  made  t^  the  rule  of  limited  liability,  and  they 
have,  in  most  countries,  been  overpowered  by  the  strong 
public  interest  to  encourage  the  investment  of  capital  in 
ships.  It  is,  of  course,  highly  important  to  protect  the 
persons  of  those  who  are  carried  in  ships,  but,  in  order 
that  there  may  be  any  persons  carried,  there  must  be 
ships  to  carry  them.  The  Act  of  1851  does  not  apply  to 
river  or  inland  navigation,  but  is  confined  to  a  commerce 
where  the  amount  of  property  and  number  of  persons 
^  transported  on  each  voyage  is  upon  the  increase,  while 
the  hazard  of  the  navigation  does  not  diminish.  In  a 
late  collision  off  Dungeness,  some  hundreds  of  persons 
were  destroyed  or  injured.  The  investment  of  capital  in 
such  a  commerce  might  well  be  deterred  by  a  refusal  to 
give  the  benefit  of  the  Act  of  1851  in  respect  to  demands 
for  injury  to  the  person.  The  necessary  protection  of 
life  against  neglect  may  perhaps  be  better  secured  by 
criminal  punishments  inflicted  on  those  guilty  of  the 
neglect  than  by  increasing  the  risks  of  capital  invested 
in  navigation. 

There  is  also  a  reason  for  the  rule  of  limited  liabil- 
ity, founded  in  justice  to  the  ship  owner,  which  is 
applicable  alike  to  demands  arising  out  of  injuries  to 
persons  and  to  property.  It  is,  that  the  master  and 
crew  of  a  ship  are  agents  forced  upon  the  ship-owner 
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by  the  necessities  of  navigatioii,  to  whom  he  is  compelled 
to  intrust  his  ship — an  instrument  of  great  power  for 
good  and  for  ill,  but  whose  actions  he  cannot,  in  the 
nature  of  things,  superintend  or  control ;  and  for  whose 
acts  either  of  omission  or  commission,  therefore,  he 
should  not  be  responsible  beyond  the  value  of  the  prop- 
erty which  he  has  been  willing  to  commit  to  their  con- 
trol {Baulay  Patjfj  Tame  1,  p.  269 ;  Bedarride  Com.  du  Code 
de  Comm^roe^  Liv.  2,  TraitS  1,  section  298).  We  may  also 
look  at  the  law  of  the  two  great  maritime  nations, 
England  and  France,  as  well  calculated  to  throw  light 
upon  this  question,  for  ''uniformity  is  almost  the  essence 
of  the  maritime  law''  {Pardessus).  Nothing  appears  in 
the  law  of  these  countries  which  leads  to  tlie  conclusion 
that  any  such  restricted  operation  should  be  given  to 
our  Act  of  1851.  In  England,  where — and  the  fact  is 
characteristic  of  the  nation — ^it  was  not  until  1734  that 
any  recognition  whatever  was  made  in  courts  of  common 
law  of  what  had  been  a  marked  feature  of  the  law  of 
other  nations  for  centuries,  the  limited  liability  Acts 
have  been  constantly  extended,  and,  although  still  par- 
tial in  their  operation,  they  cover  demands  arising  out 
of  injuries  to  persons  as  well  as  to  property ;  which  lim- 
itation, it  may  be  noted  in  passing,  is  there  eflfected  in 
the  Admiralty,  although  the  demand  be  that  of  a  repre- 
sentative of  a  person  deceased,  under  Lord  Campbell's 
Act.  The  English  Act  has  restricted  operation,  because 
the  vessel  is  assumed  bv  statute  to  be  of  a  value  of  £8 
per  ton,  where  there  is  no  loss  of  life,  and  of  a  value  of 
X15  per  ton  where  both  kinds  of  injury  happen,  a  feature 
open  to  the  criticism  that  while  the  liability  of  a  wealthy 
ship  owner  of  a  large  ship  cannot  exceed  the  value  of 
the  property  he  puts  at  risk,  the  poor  owner  of  a  less 
valuable  vessel  may  be  held  liable  for  an  amount  far  ex- 
ceeding the  value  of  the  property  which  he  has  put  at 
risk.  (See  Papers  on  Mwritims  Law  by  Wendt,  p.  130.) 
But  our  Act  of  1851  was  manifestly  intended  to  have  a 
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more  enlarged  effect  than  any  English  statute,  and  finds 
its  true  interpretation  in  the  maritime  law  of  the  con- 
tinent. If  we  turn  then  to  Prance,  where  the  rule  of 
maritime  law  now  under  consideration  has  been  admin- 
istered for  so  long  a  period,  no  tendency  to  restrict  the 
rule  can  be  detected,  but  the  contrary  appears.  There 
the  Ordinance  of  1681  made  an  election  between  the 
more  extended  liability  which  existed  under  the  laws  of 
the  Komans,  a  nation  which  had  little  commerce,  and 
that  more  liberal  rule  adopted  by  the  commercial  nations 
of  the  Mediterranean,  and  embodied  in  the  Oonsulato. 
The  latter  was  chosen  and  incorporated  in  the  Ordinance. 
After  the  passage  of  the  Ordinance,  in  opposition  to  the 
opinion  of  Yalin,  with  whom  the  Boman  law  had  great 
influence,  and  in  accordance  with  the  opinion  of  Emer- 
igon  (Cont/r.  a  la  grosse^  ch.  14,  section  11),  the  rule  was 
understood  to  enable  the  ship  owner,  by  a  surrender  of 
his  ship  and  freight,  to  free  himself  from  all  liability  of 
every  kind,  as  well  that  Arising  from  the  contracts  as 
from  the  faults  and  torts  of  the  master.  The  Code  do 
Commerce  was  long  understood  as  having  simply  restated, 
in  section  216,  the  rule  as  practiced  under  the  Ordinance. 
And  when,  in  later  years  the  Court  of  Cassation  evinced 
a  determination  to  give  to  that  section  a  restricted  effect, 
and  to  exclude  from  it  all  demands  arising  on  contract, 
immediate  resort  was  had  to  the  legislative  power,  and 
by  general  request,  in  1841,  the  phraseology  of  section 
216  was  so  changed  as  to  make  the  restriction  attempted 
by  the  Court  impossible  to  be  maintained. 

The  text  writers  on  maritime  law  whose  works  I  have 
been  able  to  consult,  do  not  appear  to  allude  in  terms 
to  the  effect  of  the  Ordinance  or  the  Code  de  Com- 
merce upon  demands  arising  out  of  personal  injuries, 
but  the  language  everywhere  used  is  broad  enough  to 
cover  such  demands.  '^The  abandonment  of  the  ship 
and  freight  puts  an  end  to  every  kind  of  responsibilty 
on  the  part  of  the  owner  "    (Cavmont^  DicU  Mwr.  Law^  p. 
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24,  traiti  Abandon,  §  13).  That  the  rule  of  the  maritime 
law  is  there  so  understood,  appears  from  a  case  before 
the  Court  of  Cassation  in  January,  1860,  involving  claims 
by  passengers,  where  it  was  declared  that  **even  where 
the  ship  is.  to  tally  lost,  and  although  the  passenger  has 
not  made  a  special  commercial  contract,  (acte  de  com- 
merce), upon  taking  passage  on  a  steamboat,  no  pro- 
vision of  law  prevents  the  application  of  the  rule  of 
limited  liability  declared  in  section  216  of  the  Code, 
otherwise  the  special  responsibility  resulting  in  favor  of 
passengers  would  be  more  onerous  even  than  that  re- 
sulting from  a  shipment  of  merchandise.  Such  an  ex- 
ception would  be  in  fact  contrary  to  the  spirit  aa  to  the 
words  of  the  law"  {Caumont,  Diet  Mar^  Law,  traits 
Abandon,  §  83).  The  law  upon  this  subject  in  Italy, 
Portugal,  Holland,  Denmark,  Sweden  and  Bussia  is  said 
to  agree  with  that  of  Prance. 

Looking  therefore  at  the  words  of  section  third  of  the 
Act,  in  the  light  thus  thrown.  It  appears  to  me  that  the 
full  effect  can  be  given  to  the  section  which  its  language 
imports,  and  that  it  should  not  be  considered  as  con- 
fined to  demands  arising  out  of  injuries  to  property 
alone. 

But,  it  is  said,  this  construction  cannot  be  given 
to  the  third  section  of  the  Act,  because  no  terms  used 
in  the  fourth  section  can  be  construed  to  include  de- 
mands other  than  those  arising  from  injuries  to  prop- 
erty, and  the  fourth  section  must  therefore  be  held 
to  engraft  a  restriction  upon  the  third  section.  But 
no  such  result  necessarily  ^arises  from  the  absence  in 
the  foiuth  section  of  any  provision  respecting  claims 
for  injuries  to  the  person.  The  manifest  object  of 
section  four  was  to  indicate  methods  to  which  resort 
.  might  be  had  to  carry  the  third  section  into  effect.  It 
specifies  some  cases,  not  necessarily  all,  where  relief 
may  be  sought  under  the  Act,  and  it  specifies  some,  but 
by  no  means  all,  the  machinery  to  be  used  to  give  the 
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relief.  It  contains,  however;  no  language  which  appears 
to  be  intended  to  convey  the  idea  that  no  other  cases 
than  those  specified  in  the  section  could  arise  under  the 
Act.  Even  the  meagre  provisions  which  the  section 
does  contain,  seem  unnecessary,  and  in  my  opinion,  the 
whole  section  could  be  stricken  from  the  Act,  without 
in  the  slightest  degree  impairing  its  efficiency.  Possibly 
the  clause  providing  for  a  transfer  of  the  ship  to  a  trustee 
may  be  important  to  the  working,  as  it  certainly  is  to 
the  understanding,  of  section  three;  but  even  that 
clause  cannot  be  given  effect  except  under  the  order  of  a 
Court,  and  the  language  there  used  is  sufficiently  broad 
to  enable  all  classes  of  demands  to  receive  the  benefit 
of  it.  The  same  result  could  probably  be  reached  by  a 
Court  of  Admiralty,  without  the  clause.  Eesults  very 
similar  are  effected  in  the  course  of  ordinary  Admiralty 
proceedings  without  any  statutory  provisions. 

The  other  provisions  of  section  four  seem  clearly  su- 
perfluous. One  of  these  is  a  declaration  that  where  there 
are  various  demands  for  damages  to  property  which 
exceed  the  amount  of  the  owner's  liability,  as  limited  by 
the  third  section,  they  must  share  the  amount  proportion- 
ately. But  section  three  contains  by  necessary  inference 
the  same  declaration.  When  that  section  made  all  the 
demands  payable  out  of  a  certain  amount,  it  declared 
in  effect,  that  in  case  of  deficiency  the  demands  must 
shave  pro  rata.  Another  provision  of  section  four  is  the 
declaration,  that  owners  of  ships  may  take  appropriate 
proceedings  in  Court  for  the  purpose  of  apportioning  the 
sum  for  which  they  may  be  liable  among  the  parties 
entitled  thereto.  But  it  is  not  said  where  such  proceed- 
ings are  to  be  taken,  nor  when,  nor  what  they  shall  be  ;; 
and  I  take  it  no  special  statute  was  necessary  to  give 
to  ship  owners  the  general  right  to  take  appropriate, 
proceedings  in  Court  to  obtain  relief  given  them  by 
law.  Furthermore,  the  only  proceedings  spoken  of  are 
those  to  be  taken  for  the  purpose  of  apportioning  the? 
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sum  for  which  the  owners  may  be  liable ;  bnt  other 
proceedings  may  be  taken,  for  instance,  to  free  the  vessel 
by  a  stipulation.  The  remaining  provision  oif  the  fourth 
section,  which  confers  on  freighters  and  owners  of  prop- 
erty the  right  to  institute  a  proceeding  apparently 
intended  for  the  benefit  of  the  ship  owner  alone,  may  be 
the  sole  foundation  for  so  peculiar  a  right,  and  it  may 
well  be  that  the  limitation  of  this  provision  to  demands 
for  injuries  to  property,  excludes  holders  of  demands 
for  injuries  to  the  person  from  exercising  such  a  right. 

In  most  countries,  proceedings  to  limit  the  liability  of 
the  owner  are  never  taken  by  a  creditor  of  any  kind,  be- 
cause they  are  proceedings  for  the  benefit  of  the  owner 
alone;  and  I  imagine  that  here  freighters  will  seldom 
avail  themselves  of  the  right  to  take  such  proceedings, 
which  the  fourth  section  of  our  Act  confers.  But  surely 
the  granting  of  such  a  right  to  owners  of  property  does 
not  warrant  the  conclusion  that  there  are  no  other  de- 
scriptions of  demand,  agamst  which  the  ship  owner  may 
be  protected,  when  all  kinds  of  demands  are  covered  by 
the  plain  words  used  in  that  portion  of  the  act  framed 
expressly  to  declare  the  limit  of  his  liability. 

It  seems,  therefore,  that  the  provisions  of  the  fourth 
section  should  not  be  held  to  engraft  any  restriction  upon 
the  language  of  the  third  section,  unless  it  be  found  that 
the  third  section  is  incapable  of  being  carried  into  efiect 
except  by  means  of  methods  and  proceedings  provided 
in  the  fourth  section.  It  cannot  be  so  found,  if  it  be 
held  that  the  Admiralty  has  jurisdiction  to  enforce  the 
section,  by  reason  of  the  subject-matter. 

When  this  Act  was  first  presented  to  my  considerar- 
tion,  upon  the  application  made  in  regard  to  the  City  of 
Norwich  (1  Benedict,  p.  97),  although  I  denied  the  appli- 
cation upon  a  ground  which  appears  to  be  sustained  by 
the  decision  of  the  Supreme  Court  in  Wright's  case, 
namely,  that  a  proceeding  to  obtain  the  benefit  of  the 
Act  must  be  a  proceeding  independent  of  an  action  in 
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rem^  I  expressed  the  opinion  that  a  Court  of  Admiralty 
could  not  entertain  jurisdiction  of  a  cause  of  limitation 
of  liability,  no  matter  how  brought.  But  now,  better  in- 
structed by  the  Supreme  Court,  and  bound  to  hold  that 
such  a  cause  is  within  the  jurisdiction  of  the  Admiralty 
by  reason  of  the  subject,  I  can  add,  without  hesitation, 
that  the  owners  of  a  ship  can,  without  difficulty,  obtain 
at  the  hands  of  that  Court  all  the  relief  intended  by  the 
Act,  and  without  any  resort  to  or  violation  of  any  pro- 
vision in  the  fourth  section  contained. 

For  the  Admiralty  creates  its  own  forms  of  proceed- 
ing, and  adapts  methods  of  its  own  to  the  varied  neces- 
sities which  present  themselves  to  its  consideration. 
The  power  to  do  this  is  part,  and  the  important  part,  of 
the  jurisdiction  of  the  Admiralty.  **  The  principles,  rules 
and  usages  which  belong  to  Courts  of  Admiralty  "  (Process 
Act  1792)  enable  these  Courts  to  work  justice  between 
man  and  man  with  celerity  and  economy.  They  accom- 
plish this  by  ways  unknown  to  other  Courts,  and  for 
many  of  which  it  were  vain  to  look  in  any  statute. 
Stripped  of  the  power  to  pursue  these  methods,  there 
would  be  little  left  to  distinguish  a  Court  of  Admiralty 
from  a  Court  of  equity  or  of  law.  So  the  Admiralty  and 
maritime  jurisdiction  of  the  United  States  has  been  de- 
scribed as  "  embracing  a  system  of  procedure  known  and 
est^lished  for  ages"  (The  Magnolia,  20  How.  303). 
Therefore  is  it  said  that  '^  a  maritime  lien  arises  from  the 
jurisdiction,  not  the  jurisdiction  from  the  lien"  (Smith 
V.  Brown,  1  Asp.  M.  L.  C.  p.  59). 

For  the  sake  of  maintaining  uniformity,  the  Supreme 
Court  of  the  United  States,  which  is  the  highest  Court 
of  Admiralty,  has  been  given  power  to  prescribe  and 
regulate  the  forms  and  modes  of  proceeding  to  be  fol- 
lowed by  all  the  District  Courts  in  the  e:5ercise  of  their 
Admiralty  jurisdiction  ;  but  when  cases  arise  which  have 
not  been  provided  for  in  the  rules  prescribed  by  the  Su- 
preme Court,  the  District  Courts,  as  the  only  Courts  of 
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original  jurisdiction  in  Admiralty,  have  the  power  and 
are  bound  to  devise  modes  of  proceeding  which  shall  en- 
able them  to  carry  into  effectual  execution  any  law  which 
they  are  called  to  administer.  **  The  reason  of  the  thing 
and  usage  "  afford  a  sure  ground  for  procedure  in  Courts 
of  Admiralty  (The  Orpheus,  3  M.  L.  C.  532).  Thus 
guided,  it  has  been  possible  for  the  maritime  Courts  of 
the  continent  to  administer  a  rule  of  limited  liability 
similar  to  that  stated  in  the  third  section  of  the  Act  of 
1851,  without  the  aid  of  any  special  statutory  modes  of 
proceeding.  No  modes  of  proceeding  appear  to  have 
been  attached  to  the  rule  when  placed  in  the  Ordinance, 
and  none  appear  in  the  Code  de  Commerce.  In  England, 
where  the  execution  of  the  law  was  at  first  intrusted  to 
the  Courts  of  equity,  statutory  modes  of  proceeding  were 
provided  for  these  Courts,  some  of  which  appear  in  the 
fourth  section  of  our  Act.  But  here,  where  the  jurisdic- 
tion is  given  to  the  Admiralty  by  reason  of  the  subject- 
matter,  the  Courts  of  Admiralty  are  certainly  as  well 
able  as  any  Courts  of  Admiralty  to  exercise  it  effectually ; 
and  other  maritime  Courts,  say  the  Supreme  Court, 
"  have  found  no  difficulty  in  carrying  the  law  into  execu- 
tion.'* In  fact,  one  of  the  reasons  given  by  the  Supreme 
Court  for  holding  the  subject-matter  in  question  to  be 
within  the  jurisdiction  of  the  Admiralty  Courts,  is  be- 
cause the  modes  of  procedure  belonging  to  those  Courts 
are  so  well  adapted  to  carrying  the  law  into  execution. 
And  the  Supreme  Court  have,  by  the  new  Eules,  pre- 
scribed methods  to  be  pursued  by  the  District  Courts  in 
caiTying  the  law  into  effect,  which  are  not  to  be  found  in 
section  4  of  the  Act  of  1851,  thus  not  only  showing  the 
ability  of  these  Courts  to  contrive  methods  whereby  to 
carry  the  law  into  execution,  but  also  showing  that,  in 
the  opinion  of  that  Court,  no  restriction  of  the  Act  arises 
trom  the  provisions  of  the  fourth  section,  at  least  in  respect 
to  methods  of  procedure.  Tor  these  reasons,  therefore, 
1  conclude  that  the  legal  effect  of  the  Act  of  1851  is  to 
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limit  the  liability  of  the  owner  of  a  ship  for  injuries  to 
persons  as  it  does  for  injuries  to  property,  and  that  not- 
withstanding the  phraseology  of  the  fourth  section  of 
the  Act,  the  statute  so  understood  can  be  carried  into 
execution  by  a  Court  of  Admiralty,  and  that  upon  the 
facts  set  forth  in  this  libel,  it  is  the  duty  of  the  Gourt  to 
entertain  the  present  proceeding  and  grant  such  relief 
therein  as  the  proofs  may  show  the  libellant  to  be  enti- 
tled to.  In  announcing  this  determination,  I  feel  at  lib- 
erty to  say  that  I  realize  the  importance  of  the  main 
question  here  involved,  and  appreciate  that  the  solution 
I  have  endeavored  to  give  may  have  the  appearance  of 
-extending  the  Act  of  1851  beyond  any  limit  in  the  mind 
of  the  Supreme  Court,  when  the  decision  of  that  Court 
in  the  case  of  Wright  was  made.  But  I  give  to  the  ac- 
tion of  the  Supreme  Court  in  respect  to  this  subject  full 
scope  and  effect  in  this  case  with  less  solicitude,  because, 
by  entertaining  the  present  libel,  I  furnish  the  parties  in 
interest  an  opportunity,  by  means  of  an  application  for 
a  writ  of  prohibition,  to  bring  the  subject  before  the  Su- 
preme Court  with  little  delay  or  expense ;  and  if  I  have 
made  a  mistake,  I  can  thus  at  once  be  set  right,  and 
much  litigation  saved,  not  only  to  these  parties,  but  to 
other  parties  similarly  situated. 

An  order  will,  therefore,  be  made,  directing  that  an 
appraisement  be  had  of  the  value  of  the  libellant's  inter- 
est in  the  said  steamer  Epsilon  and  her  freight,  to  the 
end  that  a  monition  be  issued  against  all  persons  claim- 
ing damages  by  reason  of  the  accident  in  the  said  libel 
mentioned,  citing  them  to  appear  and  make  due  proof  of 
their  respective  claims,  and  meanwhile  that,  until  the 
further  order  of  this  Court,  the  said  Sarah  Parsons  be 
restrained  from  prosecuting  her  above  mentioned  suit 
against  the  libellant. 
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MARCH,  1878. 

THE  UNITED  STATES  ex  rel.  LEONAED  0.  HYDE, 
ASSIGNEE,  &o.  V.  BDWAED  W.  BANOBOFT 
AND  MICHAEL  STEINEE.* 

Violation  of  Injunction. — Damaokb. 

In  a  banlcTuptoy  proceeding,  an  injanction  was  issaed,  on  a  special  petition  of  the 
petitioning  creditors,  enjoining  a  firm,  of  which  B.  was  a  member,  and  a  firm,  of 
which  S.  was  a  member,  firom  proseeoting  snits  commenced  by  such  firms  re- 
spectively against  the  bankrapts,  in  Ulinois,  in  each  of  which  soits  attachmenia 
had  been  issued,  under  which  property  of  the  bankrupts  had  been  attached. 
The  injnnction  was  personally  served  on  B.  and  on  S.  After  such  service,  the 
proceedings  under  the  attachments  were  continued  to  judgment,  and  the  prop- 
erty was  sold  under  execution.  Proceedings  were  taken  to  punish  both  B.  and 
8.  for  contempt  in  violating  the  injunction.  S.  set  up,  in  defence,  that  the  pro- 
ceedings had  been  carried  on  by  assignees  of  bis  firm,  the  apsignment  being 
made  by  a  member  of  his  firm  then  in  Illinois,  and  who  was  not  served  with  the 
injunction.  B.  set  up  that  the  further  proceedings  in  his  suit  had  been  con- 
ducted by  assignees  of  his  firm,  the  assignment  having  been  made  by  one  D.,  a 
clerk  of  B.'sfirm: 

HMy  That  it  was  competent  for  this  Court  to  restrain  these  attaching  creditors 
from  further  proceeding  against  the  property  which  they  had  attached  as  the 
property  of  the  bankrupts; 

That  both  B.  and  8.  had  violated  the  injunction  of  the  Court  by  the  farther  pro- 
ceedings in  the  attachment  suits; 

That  each  of  them,  to  purge  hia  contempt,  must  show  that  he  endeayored  to  stop 
the  suit  of  bis  firm  in  Illinois,  or  that  the  claim  had  been,  in  fact,  assigned  be- 
fore the  injunction  was  served,  neither  of  which  things  had  been  shown ; 

That  a  fine  to  the  amount  of  the  value  of  the  attached  property,  with  interest,  and 
the  expenses  of  the  contempt  proceedings,  including  a  proper  counsel  fee,  must 
be  imposed  on  each  of  them. 

Blatchford,  J.  The  violations  of  the  injunction  by 
both  of  the  respondents  are  satisfactorily  proved.  The 
injunction  of  the  3d  of  April,  1869,  which  was  served  on 
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each  of  them,  restrained  their  respective  flrms  from  fur- 
ther proceedings  in  the  actions  brought  in  Illinois  by 
their  respective  firms  against  the  bankrupts,  and  wherein 
the  property  assigned  by  the  bankrupts  to  Kaufman  had 
been  attached,  so  far  as  regarded  proceedings  against 
such  property.  This  injunction  was  issued  after  the  ad- 
judication in  bankruptcy,  and  it  was  entirely  competent 
for  the  Gourt  to  restrain  these  attaching  creditors  from 
further  proceeding  against  the  attached  property,  which, 
by  attaching  it,  they  recognized  as  the  property  of  the 
bankrupts,  and  which,  by  reason  of  the  adjudication, 
this  Court  had  the  authority  to  control.  The  creditors' 
petition  for  adjudication  was  filed  on  the  18th  of  March, 
1869.  The  order  of  adjudication  was  entered  on  the  27th 
of  March,  1869.  The  attachments  were  levied  in  Janu- 
ary and  February,  1869.  They  were,  therefore,  dissolved 
by  the  bankruptcy  proceedings.  Having  authority,  by 
virtue  of  the  adjudication,  to  issue  a  warrant  to  its  mes- 
senger, to  take  possession  of  all  the  estate  of  the  bank- 
rupts, and,  among  other  property,  of  the  property  so 
attached  as  the  property  of  the  bankrupts,  and  to  which 
the  firms  of  the  respondents  made  no  claim  except  by 
virtue  of  the  dissolved  attachments,  this  Court  neces- 
sarily had  the  incidental  and  ancillary  authority  to  en- 
join these  respondents  and  their  firms  from  further 
proceeding  against  the  attached  property  in  the  suits 
such  firms  had  brought.  The  authority  is  derivable  from 
the  power  given  by  the  first  section  of  the  bankruptcy 
Act,  to  collect  and  dispose  of  the  assets,  as  well  as  from 
the  power  given  to  the  Court  by  the  judiciary  Act  to 
issue  all  writs  necessary  for  the  exercise  of  its  jurisdic- 
tion. This  injunction  was  issued  on  a  special  petition  to 
that  eflfect,  presented  by  the  petitioning  creditors  after 
adjudication,  and  before  the  appointment  of  an  assignee  ; 
and  the  Court,  having  jurisdiction  of  the  res^  had  au- 
thority to  issue  an  injunction  to  restrain  interference 
with  such  res. 
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The  records  of  the  Court  in  Illinois  show  violations 
of  this  injunction  by  both  of  the  parties.    The  record 
shows,  that,  on  the  8th  of  June,  1869,  Steiner's  firm,  by 
its  attorneys,  the  same  who  had  brought  the  suit  and 
issued  the  attachment,  entered  a  judgment  in  the  suit 
against  the  bankrupts  by  default,  after  publication  of 
notice,  and  caused  a  writ  of  inquiry  to  be  issued  and  ex- 
ecuted; that,  on  the  9th  of  June,  1869,  a  judgment  was 
entered  in  the  suit,  that  Steiner's  firm  recover  of  the 
attached  property  $3,416  35,  and  costs,  and  that  a  special 
execution  issue  to  the  sherifi"  for  the  sal6  of  the  attached 
property ;  that,  on  the  25th  of  June,  1869,  by  direction  of 
the  plaintiffs'  attorneys,  an  execution  was  issued,  which 
recited  the  issuing  and  levying  of  the  attachment  on 
property  specified  in  the  execution,  and  the  entry  of  the 
judgment  against  the  property,  and  the  order  of  sale, 
and  directed  the  sheriff  to  make  the  amount  of  the  judg- 
ment and  costs,  $3,445  85,  out  of  such  property ;  that 
the  sheriff  sold  the  attached  property  for  $1,548  05 ;  and 
that,  on  the  21st  of  July,  1869,  the  said  attorneys  re- 
ceived from  the  sheriff  thereon  $1,451  28  "  for  assignees 
of  plaintiffs'  claim,"   as  expressed  in  the  receipt,  the 
receipt  being  signed  by  them  as  ''  attorneys  for  assign- 
ees."   Prior  to  the  date  of  this  receipt,  the  record  makes 
no  mention  of  any  assignment,  and  such  attorneys,  prior 
to  such  date,  appear  as  the  attorneys  for  Steiner's  firm, 
as  plaintiffs. 

This  record  makes  out  a  case  against  Steiner  of  a 
violation  of  the  injunction.  It  is  suggested,  that,  before 
the  injunction  was  served,  Steiner  had  heard  that  the 
claim  had  been  assigned  by  his  firm,  acting  through  his 
partner,  in  Illinois.  If  the  claim  was,  in  good  faith,  and 
in  fact,  assigned  before  the  injunction  was  served,  Steiner 
Bright,  perhaps,  not  be  responsible  for  the  use  of  his 
name,  by  the  assignee,  to  continue  the  prosecution  of 
the  suit.  But  not  a  particle  of  legal  evidence  is  pro- 
duced to  show  that  any  such  assignment  was  ever  made. 
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The  assignment  is  said  to  have  been  made  by  the  part- 
ner in  Illinois,  to  one  of  the  plaintiffs'  attorneys.  But 
neither  of  those  persons  is  produced  to  testify.  The  in- 
junction, on  its  face,  advised  Steiner  of  the  suit,  and 
where  it  was  brought,  and  by  whom,  and  against  whom, 
and  what  property  had  been  attached  in  it.  In  violation 
of  the  injunction,  Steiner's  firm  continued  the  proceed- 
ings against  the  property,  and  caused  it  to  be  sold,  so 
that  the  assignee  in  bankruptcy  was  deprived  of  it.  The 
proceedings  in  the  suit  were  not  resumed  until  two 
months  after  the  service  of  the  injunction.  The  only 
excuse  Steiner  gives  is,  that,  having  heard,  before  the  in- 
junction was  served  on  him,  that  the  claim  had  been  as- 
fiigned,  he  thought  that  he  had  no  further  interest  in  it. 
He  handed  the  injunction  to  his  lawyer,  but  did  not  ad- 
vise his  partner  in  Illinois  of  its  service.  It  is  not 
shown  that  he  asked,  or  received,  any  advice  from  his 
lawyer  in  the  premises.  It  was  his  duty,  as  a  member  of 
bis  firm,  to  have  stopped  the  proceedings  in  the  suit.  On 
the  facts  of  the  case,  he  is  as  much  responsible  for  their 
continuance,  and  for  violating  the  injunction,  as  if  he 
had  personally  directed  that  they  should  be  continued, 
notwithstanding  the  service  of  the  injunction.  If  this 
were  not  so,  injunctions  served  on  plaintiffs  in  suits,  to 
restrain  their  prosecution,  could  easily  be  violated  with 
impunity,  by  simple  abstinence  on  the  part  of  the 
plaintiffs  from  communicating  knowledge  of  the  injunc- 
tions to  the  attorneys  prosecuting  the  suits.  In  the 
present  case,  Steiner,  to  purge  his  contempt,  must  show 
that  he  endeavored  to  stop  the  suit,  or  that  the  claim 
had,  in  fact,  been  assigned  before  the  injunction  was 
served.    Neither  of  these  things  is  shown. 

The  record  of  the  Court  in  Illinois  shows,  that,  on  the 
Sth  of  June,  1869,  Bancroft's  firm,  by  its  attorney,  the  same 
who  had  brought  the  suit  and  issued  the  attachment,  en- 
tered a  judgment  in  the  suit  against  the  bankrupts,  by 
default,  after  publication  of  notice,  and  caused  a  writ  of 
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inquiry  to  be  issued  and  executed ;  that,  on  the  9th  of 
June,  1869,  a  judgment  was  entered  in  the  suit,  that 
Bancroft's  firm  recover,  of  the  attached  property, 
$1,051  96,  and  costs,  and  that  a  special  execution  issue 
to  the  sheriff  for  the  sale  of  the  attached  property ;  that, 
on  the  28th  of  June,  1869,  by  direction  of  the  plaintiff' 
attorney,  an  execution  was  issued,  which  recited  the  is- 
suing and  levying  of  the  attachment  on  property  speci- 
fied in  the  execution,  and  the  entry  of  the  judgment 
against  the  property,  and  the  order  of  sale,  and  directed 
the  sheriff  to  make  the  amount  of  the  judgment  and 
costs,  $1,080  50,  out  of  such  property ;  that  the  sherift 
sold  the  attached  property  for  $1,051  95 ;  and  that,  on 
the  21st  of  July,  1869,  a  person  named  Green,  the  same 
who  was  one  of  the  plaintiffs'  attorneys  in  the  Steiner 
suit,  and  is  said  to  have  been  the  assignee  of  the  Steiner 
claim,  received  from  the  sheriff  thereon  $962  20,  under 
an  order  from  the  attorney  for  the  plaintiffs,  which  di- 
rected the  sheriff  to  pay  such  money  to  Green,  "  taking 
his  receipt  for  me,  as  attorney  for  W.  M.  Boss,  assignee," 
such  receipt  being  given  by  Green,  and  being  signed  in 
the  name  of  such  attorney,  as  *^  attorney  for  W.  M.  Boss, 
assignee,  by  N.  W.  Green."  Prior  to  the  date  of  this 
receipt,  the  record  makes  no  mention  of  any  assignment, 
and  such  attorney,  prior  to  such  date,  appears  as  the 
attorney  for  Bancroft's  firm,  as  plaintiffs. 

It  appears,  that,  on  the  26th  of  May,  1869,  one  Dunn, 
a  clerk  in  Bancroft's  firm,  acting  for  it,  assigned  the 
claim  to  Boss,  and  notified  the  plaintiffs'  attorney  in  the 
suit  that  he  would  thereafter  receive  his  instructions 
from  Boss.  The  injunction,  on  its  face,  advised  Ban- 
croft of  the  suit,  and  where  it  was  brought,  and  by  whom, 
and  against  whom,  and  what  property  had  been  attached 
in  it.  Bancroft's  only  excuse  is,  that  he  had,  before  the 
service  of  the  injunction,  put  the  matter  of  the  collec- 
tion of  the  claim  into  the  charge  of  Dunn ;  and  that, 
when  the  injunction  was  served,  he  sent  it  to  the  depart- 
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ment  in  which  Dann  was  employed,  'intending  and  sup- 
I>08ing  that  it  would  be  obeyed."  He  does  not  appear 
to  have  given  any  instructions  to  stop  the  suit.  On  the 
14th  of  August,  1869,  and  not  before,  his  firm  received 
from  Boss  1886,  and  entered  it  on  their  books,  and  bal- 
anced and  closed  their  account  against  the  bankrupts. 
A  more  gross  violation  of  an  injunction  than  this  cannot 
well  be  conceived.  The  party  receives  the  injunction, 
gives  no  direction  to  stop  the  proceedings,  permits  the 
claim  to  be  assigned,  permits  the  attorney  to  be  notified 
to  receive  instructions  from  the  assignee,  permits  the 
suit  to  proceed  and  the  property  to  be  sold,  permits  the 
assignee  to  receive  the  proceeds,  and,  after  that,  permits 
the  assignee  to  pay  over  a  sum  which  is  received  in  full 
satisfaction  of  the  original  claim,  and  of  the  assignment, 
and  is  within  $77  20  of  the  entire  proceeds.  A  person 
served  with  an  injunction  owes  adiiferent  duty  from  this 
to  the  Court  whose  process  he  thus  tramples  upon.  It 
was  Bancroft's  duty  to  have  stopped  the  proceedings  in 
the  suit  at  once  and  forever.  Instead  of  that,  he  went 
on  with  them,  and. profited  by  them,  in  as  distinct  a 
manner  as  if  the  subterfuge  of  a  nominal  assignment  to 
Boss  had  not  been  resorted  to.  He  was  ordered,  by  the 
injunction,  to  refrain  from  further  proceedings  under  the 
attachment.  This  required  him  aflSrmatively  to  take 
steps  adequate  to  prevent  such  proceedings.  It  was  in 
his  power  to  do  so.  The  injunction  did  not  require  him 
merely  to  abstain  from  taking  affirmative  personal  steps 
to  go  on  with  the  proceedings.  It  is  a  grave  error  to 
suppose  that,  if  he  personally  took  no  steps  to  go  on,  he 
could  refrain  from  taking  any  reasonably  adequate  meas- 
ures to  stop  the  proceedings,  and  leave  it  in  the  power  of 
his  employees  to  go  on  in  his  name,  and  yet  escape  the 
consequences  of  disobeying  the  injunction. 

The  evidence  shows  the  value  of  the  attached  goods 
sold  in  the  Steiner  case  to  have  been,  at  the  time  of  the 
sale,  $6,691  93.    A  fine  of  that  amount,  with  interest 
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thereon  from  July  21st,  1869,  must  be  imposed  on 
Steiner.  The  value  of  the  attached  goods  sold  in  the 
Bancroft  case  is  shown  to  have  been,  at  the  time  of 
sale,  $2,218.  A  flue  of  that  amount,  with  interest 
thereon  from  the  same  date,  must  be  imposed  on  Ban- 
croft. In  addition,  the  expenses  of  this  contempt  pro- 
ceeding, including  a  proper  counsel  fee,  to  be  ascertained 
by  the  clerk,  on  a  reference,  must  be  paid  by  them,  as  a 
fine. 

A.  B.  Dyetty  for  the  relator. 

R.  A.  PryoTy  for  Steiner. 

J.  Sterling  Smithy  for  Bancroft. 


Eastern  gtstritt  oi  |ifto  gorK. 

MARCH,   1878. 
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Seaman's  Wages. — Discharge. — Double  Pat. 

Seamen  shipped  on  a  yesael  in  Xew  York,  for  a  voyage  to  Harana  and  back  to 
New  York.  On  the  return  of  the  vessel  to  New  York,  they  were  dischaiged 
without  payment  of  any  portion  of  their  wages.  There  was  no  dispute  •» 
to  the  amount  due  them.  Within  ten  days  after  their  discharge,  they  filed  a 
libel  against  the  vessel  to  recover  the  wages  and  ten  days'  double  pay,  under 
the  86th  section  of  the  Act  of  June  7, 1872  (17  U,  S,  SUUa.  at  Large,  262). 

Heldy  That  they  were  entitled  to  recover  double  pay  for  ten  days,  although  the 
suit  was  brought  before  the  expiration  of  ten  days  from  their  discharge. 

This  was  an  action  by  seamen  to  recover  wages,  and 
also  ten  days'  double  pay,  under  the  35th  section  of  the 
Act  of  June  7,  1872  (17  U.  S.  Stat,  at  Large^  262). 
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The  men  shipped  in  New  York,  and  signed  articles 
for  a  voyage  to  Havana  and  back  to  New  York.  She 
arrived  in  New  York  on  January  11,  1873,  and  the  men 
were  discharged  on  January  14th.  They  were  not  dis- 
charged before  the  U.  S.  Shipping  Commissioner,  nor 
was  any  portion  of  their  wages  then  paid  them,  and  on 
the  22d  of  January  this  libel  was  filed. 

For  libellants,  Goodrich  <&  Wheeler. 

For  claimants,  JB.  F.  Tracy  and  John  J,  Allen. 

Benedict,  J.  Under  the  provisions  of  section  35  of 
the  Act  of  1872,  the  libellants  in  this  case  were  entitled 
to  be  paid  one-fourth  of  their  wages  at  the  time  of  their 
discharge,  but  they  were  discharged  without  any  pay- 
ment whatever,  and  no  cause  is  assigned  for  the  failure 
to  pay  them  the  amount  of  wages  then  payable  ;  nor  ia 
it  claimed  that  any  dispute  existed  as  to  the  balance 
then  due  them.  Under  such  circumstances,  they  are 
also  entitled  to  be  paid  a  sum  equal  to  two  days'  pay 
for  each  day,  not  exceeding  ten,  dating  from  the  time  of 
their  discharge.  Failure,  without  sufficient  cause,  to- 
pay  a  seaman,  on  his  discharge,  the  portion  of  his  wages 
then  payable  by  law,  entitles  him  to  recover  double  pay 
for  each  day's  delay  thereafter.  I  was  at  first  inclined 
to  the  opinion  that  the  double  pay  should  stop  upon  the 
filing  of  the  libel,  but,  upon  refiection,  and  after  exam- 
ining the  practice  under  the  Merchants'  Shipping  Act  of 
England,  of  section  187,  of  which  the  35th  section  of  our 
Act  of  1872  is  a  copy,  I  incline  to  the  opinion  that  in  a 
case  like  this,  when  there  is  no  dispute,  and  no  reason 
assigned  for  the  failure  to  pay  the  amount  due,  the  right 
to  double  pay  does  not  terminate  by  the  commencement 
of  an  action  to  recover  the  wages  earned. 

In  some  cases,  at  least,  such  as  where  the  ship  is 
about  to  leave  the  port,  a  seaman  will  be  compelled  to 
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commence  his  suit  without  delay.  Moreover,  delay  of 
payment  by  the  owner,  made  after  the  commencement 
of  the  suit,  without  any  cause,  is  as  prejudicial  to  the 
seaman  as  delay  before  suit,  and  should  be  discouraged. 
It  is  always  in  the  power  of  the  owner,  as  well  after  as 
before  suit,  to  terminate  the  double  pay  by  payment  of 
the  wages  due.  The  practice,  under  the  English  Act, 
appears  to  be  in  accordance  with  these  views  (see  The 
Princess  Helena,  1  Ltish.  p.  190). 

Let  a  decree   be  entered   in  accordance  with  this 
opinion. 
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Seamen's  Wages. — Unusual  Clause  in  Articles. — Releases  is 

Full. 

The  crew  of  the  Ringleader  shipped  at  San  FraaciBCO  for  a  voyage  to  Hong  Kong 
and  other  ports,  and  back  to  a  port  of  discharge  in  the  United  States,  under 
articles,  in  the  heading  of  which  was  written  a  clause  redndng  their  wages 
after  leaving  Hong  Kong.  On  the  arriyal  of  the  ship  at  the  port  of  diachaige^ 
the  men  were  offered  pay  at  the  reduced  rate.  They  protested  agunat  the  re- 
duction, claiming  ignorance  of  the  clause  inserted,  but  finally  took  the  reduced 
pay  and  gave  releasee  in  full.  They  now  brought  suit  for  the  balance  due, 
reckoned  at  full  pay  for  the  whole  voyage : 

Held,  That  as  the  clause  reducing  the  sailors'  wages  was  unusual,  and  inserted  in 
an  unusual  place  in  the  articles,  the  ship  owner  must  give  clear  proof  that  the 
sailors  were  clearly  informed  of  and  agreed  to  it 

Whether  such  a  clause,  so  written,  is  valid,  quare. 

That  on  the  evidence  the  agreement  with  the  men  was  for  $26  a  month  for  the 
voyage ; 

That  all  agreements  and  arrangements  with  sailors  are  subject  to  examination  in  a 
Court  of  admiralty,  and  if  unjust  will  be  set  aside  and  disregarded  ; 

That  the  libellants  were  entitled  to  recover  the  balance  due  them,  notwithstanding 
their  having  signed  releases  in  full. 
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^  Bbkedict,  J.  The  libellants  were  shipped  as  seamen 
on  board  the  ship  Eingleader,  in  San  Francisco,  for  a 
voyage  thence  to  Hong  Kong  and  other  ports,  and  to  a 
port  of  discharge  in  the  United  States,  for  a  term  of  18 
months.  The  articles  set  forth  the  rate  of  wages  per 
month,  at  $25  00,  but  in  the  heading  of  the  articles  was 
inserted  this  clause  :  "The  crew  to  take  the  current  rate 
of  wages  out  of  Hong  Kong  for  the  remainder  of  the 
voyage."  Upon  the  arrival  of  the  ship  in  this  port,  the 
men  were  discharged  and  were  tendered  wages  at  the 
rate  of  $15  00  per  month,  for  the  voyage  since  leaving 
Hong  Kong.  This  they  refused  to  taie  at  first,  assert- 
ing that  they  shipped  for  $25  00  per  month,  and  were 
never  informed  of  the  existence  of  the  special  clause  in 
the  articles  above  referred  to.  After  some  delay  and 
vain  effort  to  obtain  the  wages,  which  they  claimed  to  be 
due,  the  seamen  accepted  the  terms  proposed  by  the 
ship  owner,  and  were  paid  ofi  at'  the  rate  of  $15  00  per 
month  for  the  voyage  after  leaving  Hong  Kong,  and 
thereupon  signed  full  receipts  and  discharges.  They  now 
bring  this  action  for  the  unpaid  balance  of  their  wages, 
calculated  at  $25.00  per  month  for  the  whole  voyage. 
No  evidence  is  produced  to  show  that  the  men  were  in- 
formed of  the  existence  of  the  special  clause  in  the  ar- 
ticles, and  the  seamen  swear  they  were  not  informed  as 
to  any  such  stipulation,  and  made  no  such  agreement. 
The  clause  is  unusual,  and  is  placed  as  part  of  the  descrip- 
tion of  the  voyage,  while  $25  00  is  plainly  stated  as  the 
rate  of  wages  opposite  each  man's  name.  To  sustain 
such  a  provision  in  ships'  articles,  if  it  be  of  any  valid- 
ity whatever,  which  I  doubt,  it  was  incumbent  on  the 
ship  owner  to  show  clearly  that  the  seamen  knew  of  and 
agreed  to  it.  Upon  the  proofs,  as  they  stand,  I  hold 
that  the  agreement  made  with  the  men  was  for  $25  00 
per  month. 

As  to  the  fact  that  they  consented  to  be  paid  off 
at  $15  00  per  month,  and  executed  full  releases,  it   is 
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well  known  that  all  agreements  and  arrangements  with 
sailors  are  subject  to  examination  in  a  Court  of  ad- 
miralty, and,  if  unjust,  will  be  set  aside  and  disregarded. 
Here  it  is  clear  that  the  seamen  were  forced,  by  want  of 
money  and  clothing,  to  accept  an  amount  less  than  their 
due,  and  so  claimed  by  them  to  be  when  it  was  accepted. 
A  settlement  so  made  under  such  circumstances,  is  no 
obstacle  to  their  recovering  the  amount  justly  due  them. 
Let  a  decree  be  entered  directing  that  each  libellant  re- 
cover herein  the  balance  of  wages  due  him,  calculating 
the  wages  at  $25  00  a  month  from  the  time  of  their  ship- 
ment to  their  discharge  ;  and  let  it  be  referred  to  a  com- 
missioner to  ascertain  the  amount. 

For  libellants,  Henry  Morris. 

For  claimants,  Beebe^  Donahue  db  Cooke. 


MARCH,  1873. 

THE  SCHOONER  DOLPHIN. 

Seamen's  Wages. — Evidence. — Damages. 

Sailors  were  shipped  in  New  York  for  a  voyage  to  San  Domingo,  at  $25  a  month. 
They  went  on  board  the  vessel  and  went  to  work,  and  were  afterwards  told  to 
go  home  to  their  boarding  house  for  meals.  On  their  retnm  they  were  told 
that  other  men  had  been  shipped  in  their  place,  and  they  filed  a  libel  to  recover 
damages  for  the  loss  of  the  voj'age.  On  the  trial,  the  three  libellants  testified 
that  they  returned  the  next  day  after  they  had  been  told  to  go  home.  The 
master  testified  that  they  did  not  return  till  the  second  day,  and  imtil  after  be 
had  obtained  other  men  in  their  places : 

Held,  That  as  the  master  could  have  called  his  mate  and  the  dipping  master  to 
sustain  him,  and  had  failed  to  do  so,  without  the  suggestion  of  any  difficulty  in  so 
doing,  the  qnestion  would  be  determined  according  to  the  statement  of  the 
greater  number  of  witnesses; 

That,  on  the  eyidence,  therefore,  the  men  were  discharged  without  reaaoo,  and 
were  entitled  to  recover  damaged  for  the  loss  of  the  voyage ; 

That  half  a  month's  wages  was  sufficient  compensation. 
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Benedict,  J.  This  is  a  cause  of  subtraction  of 
wages.  There  is  no  doubt,  upon  the  evidence,  that 
these  libellants  were  hired  for  a  voyage  to  St.  Domingo, 
at  $25  per  month ;  that  they  rendered  themselves  on 
board  the  schooner  and  went  to  work,  and  that  they 
were  afterwards  told  to  go  home  to  their  boarding 
house  for  meals,  because  they  could  not  procure  the 
meals  on  board.  The  men  left  the  ship,  therefore,  by 
permission,  and,  as  they  say,  returned  the  next  day 
ready  to  continue  their  labors,  when  they  were  informed 
that  other  men  had  been  shipped,  and  their  services  were 
not  required.  The  master,  however,  says,  that  the  men 
did  not  return  the  next  day,  nor  until  the  day  after,  and 
until  after  he  had  shipped  other  men,  supposing  that  the 
libellants  had  abandoned  the  voyage.  Upon  this  ques- 
tion of  fact  in  dispute,  there  are,  on  the  one  side,  three 
witnesses,  the  libellants,  and  on  the  other  side  the 
master.  It  lay  in  the  power  of  the  master  to  remove 
any  doubt  by  calling  his  mate,  and  also  the  shipping 
master,  who  was  his  agent,  and  who  not  only  engaged 
the  libellants  for  him,  but  also  engaged  one  of  the  men 
taken  in  place  of  the  libellants ;  and  as  he  has  omitted 
to  produce  those  witnesses,  without  the  suggestion  of 
any  difficulty  in  obtaining  their  testimony,  he  cannot 
complain  if  the  question  at  issue  between  him  and  the 
men  be  determined  according  to  the  statement  of  the 
greater  number  of  witnesses. 

It  must,  therefore,  be  held,  that  the  weight  of  evi- 
dence is,  that  the  men  were  discharged  without  reason, 
and  consequently  that  they  are  entitled  to  recover  dam- 
ages sustained  by  the  loss  of  the  voyage.  Half  a 
month's  wages  will  compensate  them  for  this  loss,  and 
they  may  therefore  take  a  decree  for  $12  50  each,  with 
costs  to  be  taxed. 


For  libellants,  Henry  Morris. 

For  claimants,  Beebe^  Donohue  dk  Cooke. 
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MARCH,  1878. 

THE  BRIG  THOMAS  TUEEALL. 

Half  Pilotaob. — ^Tbhdbr. 

A  Hell  Gate  pilot,  on  board  of  a  yessel,  claimed  to  have  tendered  his  aerrices  aa 
a  pilot  to  a  bri|^,  which  he  was  passiog.  He  alleged  that  his  services  were 
refused,  and  filed  a  libel  to  recover  half  pilotage.  His  evidence  of  the  refiisal 
was  contradicted  by  two  witnesses  from  the  brig : 

Hdd^  That,  as  there  were  other  witnesses  to  the  alleged  refusal,  who  were  not 
called,  nor  their  absence  accounted  for,  the  libellant  was  not  entitled  to  a  decree 
on  such  a  stale  of  the  proofs ; 

Whether  such  a  tender  of  services  by  a  pilot  is  sufficient  to  entitle  him  to  half 
pilotage,  quart, 

Benedict,  J.  This  case  presents  a  question  of  fact* 
upon  which  the  libellant's  right  to  recover  depends,  and 
that  is  whether  the  libellant's  tender  of  his  services  as  a 
Hell  Gate  pilot  for  the  brig  Thomas  Turrall,  was  refused 
by  the  master  of  that  brig. 

The  refusal  being  denied,  it  was  incumbent  upon  the 
pilot  to  substantiate  his  claim  by  a  preponderance  of 
evidence,  but  the  case  has  been  presented  to  me  ui>on 
the  testimony  of  the  pilot  alone,  as  opposed  to  the 
testimony  of  two  witnesses  from  the  brig.  It  appears 
that  there  were  other  witnesses  to  the  alleged  tender 
and  refusal,  but  they  are  not  called,  nor  their  absence 
accounted  for. 

Upon  such  a  state  of  the  proofs,  the  libellants  cannot 
have  a  decree,  and  the  more  because  the  alleged  tender  of 
service  is  conceded  to  have  been  made  by  the  pilot  while 
he  was  on  board  another  vessel,  at  the  time  passing  the 
brig  here  proceeded  against.  Words  exchanged  between 
persons  so  situated  might  well  be  misunderstood,  and 
a  tender  and  refusal  made  under  such  circumstances,  if 
relied  upon,  should  be  fully  proved. 
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I  mast  therefore  dismiss  the  libel  for  want  of  pre- 
ponderating proof  of  the  averments  it  contains,  and  it 
becomes  unnecessary  to  determine  the  question,  whether 
a  tender  by  a  pilot  of  services,  sufBicient  to  afford  founda- 
tion for  a  charge  of  half  pilotage,  within  the  meaning  of 
the  law,  can  be  made  without  an  actual  presence  at  the 
side  of  the  vessel  sought  to  be  piloted,  with  the  intention 
and  present  ability  at  once  to  enter  upon  the  service  if 
accepted. 

Let  the  libel  be  dismissed,  and  with  costs. 


For  libellant,  F.  A.  Wilcoz. 

For  claimant,  Beebe^  Donahue  ds  Cooke. 


Soutj)ern  gtstritt  of  |(£to  gorh. 
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Collision  at  Pier. — Proper  Mooring. — Fenders. 

A  canal-boat  lying  at  a  pier  was  snnk  by  injuries  received  by  her  during  the 
night,  in  consequence  of  her  coming  in  contact  with  a  bark,  which  was  also 
moored  there.  A  libel  was  filed  to  recover  damages  for  the  injary,  which 
alleged  negligence  on  the  part  of  those  in  charge  of  the  bark,  in  not  patting 
ont  fenders  between  the  canal -boat  and  the  bark  and  in  not  haying  the  bark  prop- 
erly moored.  The  evidence  showed  that  the  wound  on  the  canal-boat  which 
caused  her  to  sink  was  such  a  one  as  would  have  been  caused  by  a  fender,  and 
that  there  was  nothing  on  the  outside  of  the  bark  which  could  cause  the  injury 
except  a  fender.  As  to  whether  a  fender  was  put  out  ur  not,  the  evidence  was 
contradictory : 

Beid,  That,  on  the  evidence,  the  presence  of  the  fender  was  proved,  and  the 
charge  of  negligence,  in  not  putting  out  a  fender,  was  not  established ; 

That  the  bark  was  properly  moored  and  out  of  contact  with  the  canal-boat;  that 
the  canal-boat  drove  against  the  bark,  and  the  bark  then  did  all  that  could  be 
required  of  her,  by  putting  out  the  fwnder  and  keeping  it  there ; 

Tiiat  the  bark  was  not  In  fault 
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Thi8  was  a  libel  by  William  A.  Graham,  owner  of  the 
caDal-boat  Elias  Tremaine,  to  recover  damages  for  the 
sinking  of  the  canal-boat  while  lying  at  Pier  62  East 
river,  by  a  collision  between  her  and  the  bark  New  York, 
which  was  also  moored  at  the  same  pier. 

For  libellant,  Scfodder  <&  Carter. 

For  claimant,  Beebe^  Donohue  d:  Cooke. 

Blatchford,  J.  The  libel  does  not  allege  that  the 
bark,  when  moored,  was  lying  in  contact  with  the  canal- 
boat  of  the  libellant.  It  alleges  that  the  bark  was 
moored  so  negligently,  that,  at  some  time  during  the 
night,  she  chafed  against,  or  cut  into,  the  canal-boat, 
causing  her  to  leak  ;  and  that  the  damage  was  caused  by 
the  negligence  of  those  on  the  bark,  "in  that  they  did 
not  take  the  proper  precautions,  nor  make  use  of  proper 
seamanship,  in  putting  down  fenders*'  between  the 
canal-boat  and  the  bark,  and  making  use  of  proper 
means  to  keep  the  bark  from  Crushing  in  the  side  of  the 
canal-boat,  and  in  mooring  a  vessel  so  large  and  heavy 
in  the  manner  they  did  alongside  of  the  canal-boat. 

The  evidence  as  to  the  character  of  the  wound  found 
in  the  side  of  the  canal-boat,  and  which  was  under  water, 
shows  that  it  was  such  a  wound  as  would  be  made  by  the 
pressure  of  a  fender.  The  evidence  also  shows  that 
there  was  nothing  on  the  outer  side  of  the  bark  which 
could  have  made  such  a  wound,  or  any  wound,  in  the 
I)lace  where  the  wound  was,  except  a  fender.  The 
wound  was  in  the  place  on  the  canal-boat  where  a  fender, 
put  over  the  bark's  side  in  the  place  where  the  bark's 
mate  says  he  put  a  fender  over  her  side,  between  the 
bark  and  the  canal-boat,  would  have  come.  This  tends 
to  corroborate  the  testimony  of  the  mate,  that  he  did  put 
such  a  fender  over.  He  says  that,  during  the  evening, 
the  wind  commenced  blowing  fresh  ;  that,  between  8  and 
9  o'clock  in  the  evening,  the  stem  or  bow  of  the  canal- 
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boat  was  driven  up  under  the  quarter  of  the  bark ;  and 
that  he  put  a  fender  over  between  the  quarter  of  the 
bark  and  the  canal-boat.  It  is  true  that  the  master  of 
the  canal-boat  denies  that  the  mate  of  the  bark  put  a 
fender  over.  But,  unless  there  was  a  fender  there,  it  is 
impossible  to  see  how  the  canal-boat  was  injured.  If 
there  was  a  fender  there,  it  is  plain  that^  the  injury  arose 
from  the  pressure  of  the  fender.  I  am  satisfied  that 
there  was  a  fender  there,  and  that  the  injury  was  thus 
caused. 

The  presence  of  the  fender  disposes  of  the  allegation 
in  the  libel,  that  the  bark  was  negligent,  in  not  putting 
down  fenders.  I  am  also  satisfied  that  the  libellant  has 
not  established  that  there,  was  any  negligence  in  the 
manner  of  mooring  the  bark,  or  in  respect  to  the  precau- 
tions adopted  by  the  bark  to  keep  her  from  injuring  the 
canal-boat.  The  weight  of  the  evidence  is  that  the  bark 
was  properly  moored,  and  out  of  contact  with  the  canal- 
boat;  that  it  was  the  canal-boat  that  was  allowed  to 
move  and  drive  against  the  bark,  and  not  the  bark  that 
was  allowed  to  move  and  drive  against  the  canal-boat ; 
and  that,  when  the  canal-boat  so  moved,  the  bark  did  all 
that  could  be  required  of  her,  by  putting  out  the  fender 
and  keeping  it  there. 

The  libel  must  be  dismissed,  with  costs. 
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BANKEUPT. 

Interest  on  Claims  Proved. 

Creditors,  who  have  proved  their  claims  against  the  estate  of  a  bankrupt,  are  en- 
titled to  interest  on  their  claims  from  the  filing  of  the  petition  to  the  date  of 
payment,  if  the  bankrupt's  estate  is  sufficient  to  pay  the  same  to  all. 
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In  this  case,  the  register  certified  to  the  Goart  that, 
the  bankrupt's  estate  being  sufficient  therefor,  be  bad 
directed  payment  of  all  claims  proved  against  the  estate, 
with  interest  up  to  the  date  of  the  filing  of  the  petition ; 
that  the  payment  had  been  made ;  that  there  was  enough 
of  the  estate  left  to  pay  interest  on  all  the  claims  from 
that  date  till  the  date  of  payment ;  and  that  the  bank- 
rupt had  objected  to  this  latter  payment.  Thereupon 
he  certified  the  question  to  the  Court,  with  his  opinion 
that  the  interest  should  be  paid. 

Blatchford,  J.    I  concur  in  the  view  of  the  register. 


APRIL,  1878. 

JOHN  N.  CUSHmO  et  al.  v.  JOHN  LAIRD,   THE 

YOUNGER. 

Foreign  Attachment. — Garnishees. — Effect  of  a  Dbcrbb  in  a 
Prize  Cask. — Notice  to  Master. — Party. — Estoppel. — Prac- 
tice.— Answers  to  Interrogatories. — Evidence. 

A  libel  in  prize  was  filed,  in  Jnne,  1865.  against  the  steamer  Wren,  in  the  District 
of  Florida.  The  master,  S.,  appeared  and  filed  a  claim,  as  bailee  for  the 
owner,  alleging  that  L.,  a  British  subject,  was  the  owner,  aa  appeared  by  the 
register  of  the  steamer.  The  District  Ccurt  condemned  the  vessel  as  ene- 
mies' property,  and  a  writ  of  venditioni  exponas  was  issned,  and  the  vessel  was 
sold,  and  the  proceeds  were  deposited  with  the  Assistant  Treasurer  of  the 
United  States,  in  New  York,  subject  to  the  order  of  the  Court  An  appeal 
was  taken  from  that  decree  to  the  Supreme  Court  of  the  United  States,  which 
reversed  the  decree,  and  directed  restitution  of  the  vessel  to  the  claimant  F.  and 
T.,  attorneys,  in  New  York,  directed  and  had  charge  of  this  appeal,  and  paid  the 
expenses  of  it,  and  obtained  the  mandate  of  the  Supreme  Court  They  then 
obtained  a  power  of  attorney  from  L.  and  S.,  authorizing  them  to  collect  the  pro- 
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ceeds  of  the  Wren,  and  receire  the  restitution  decreed.  After  the  decree  in  the 
Supreme  Court,  but  before  the  mandate  was  filed,  C.  and  others,the  present  libel- 
Ian  ts.  by  their  proctor,  W.,  filed  a  libel,  in  the  District  Court  of  Florida,  against 
L.,  and  issued  a  foreign  attachment  against  the  proceeds  of  the  Wren,  as  his  prop- 
erty. F.  and  T.  thereafter  employed  an  attorney  in  Florida,  who  filed  the 
mandate  and  a  copy  of  the  power  of  attorney  from  L.  and  S.  to  them,  and  en- 
tered a  final  deicree  in  the  prize  case,  directing  the  payment  of  the  money  to 
L.,  claimant.  The  same  attorney  also  entered  a  special  appearance  for  L.,  as 
respondent,  in  the  suit  brought  by  C.  and  others,  and  moved  to  dissolve  the 
attachment.  In  the  mean  time,  negotiations  took  place  between  W.,  the  attor- 
ney for  C.  and  others,  at  New  York,  and  F.  and  T.,  looking  to  a  removal  of  that 
second  litigation  to  New  York,  and  it  was  agreed  that  W.  should  make  no 
objection  to  the  removal  of  the  fund  to  New  York,  and  that  F.  and  T.  ahould 
receive  it  under  their  power  from  L.  and  S.,  and  hold  it  long  enough  to  enable 
W.  to  take  such  leg  il  steps  as  he  might  be  advised.  Accordingly,  instructions 
to  that  effect  were  sent  to  Florida,  the  attachment  there  was  dissolved  on  the 
entry  of  an  absolute  appearance  for  L.,  and  the  funds  were  paid  to  F.  and  T.,  in 
New  York.  Thereupon  this  suit  was  commenced  by  W.,  for  C.  and  others,  against 
L.,  and  a  foreign  attachment  was  issued  against  these  funds  in  the  hands  of  F. 
and  T.,  as  the  property  of  L.,  and  the  funds  were  duly  attached.  F.  and  T.  there- 
upon appeared,  on  the  return  of  the  attachment.  Interrogatories  to  them  were 
filed,  to  which  they  filed  answers,  denying  that  they  had  any  funds  of  L.  in 
their  hands,  and  setting  up,  that,  before  the  commencement  of  the  prize  suit, 
the  Wren  had  been  sold  by  L.  to  one  P. ;  that  they  had  acted,  in  all  that  they 
had  done,  as  attorneys  for  P.,  and  had  never  been  retained  by  L.,  and  that  the 
proceeds  in  question  were  the  property  of  P.,  and  not  of  L.  This  issue  being 
brought  to  trial,  th6  libellants  offered  in  evidence  the  complete  record  in  the 
prize  case,  and  the  record  in  the  other  suit  in  the  Florida  Court,  and  proof  of 
the  agreement  between  W.  and  F.  and  T.  F.  and  T.  then  offered  in  evidence 
their  own  answers  to  the  libellants*  interrogntories,  and  a  bill  of  sale  of  the 
Wren  from  L.  to  P.,  dated  and  recorded  before  the  commencement  of  the  prize 
suit,  and  proof  of  their  retainer  by  P.,  and  not  by  L.  P.  was  a  member  of  the 
firm  of  Fraser,  Trenholm  <&  Co.,  agents  of  the  Confederate  States,  at  Liverpool : 

Meld,  That  the  answers  of  F.  and  T.  to  the  interrogatories  addressed  to  them  by 
the  libellants  were  not  evidence  in  their  favor ; 

That  the  final  judgment  in  the  prize  case  was  a  judgment  that  the  Wren  was  the 
property  of  L. ; 

That  neither  P.  nor  F.  and  T.,  who  had  procured  that  judgment  to  be  rendered, 
could  be  heard  now  to  allege  the  contrary  of  the  fact  there  adjudged  ; 

That  F.  and  T.  were  estopped  hy  what  had  tuken  place  between  them  and  W., 
from  sa^'ing,  in  this  suit,  that  the  proceeds  of  the  Wren  were  not  the  property 
of  L. 

Notice  of  a  prize  suit  against  a  vessel,  given  to  her  master,  is  notice  to  her  real 
owner,  and  he  is  a  party  to  such  prize  suit. 

The  claimant  of  a  vessel,  seized  as  prize  of  war,  is  allowed  to  give  the  papers  of 
the  vessel  in  evidence,  and  is,  therefore,  bound  to  see  that  they  are  true  papers. 
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The  question  in  this  case  was,  whether  the  libellants, 
under  the  attachments  issued  herein,  and  levied  on  cer- 
t^un  moneys  in  the  hands  of  Foster  and  Thomson,  as 
garnishees,  were  entitled  to  regard  such  moneys,  for  the 
purposes  of  such  attachments,  as  having  been,  when 
such  attachments  were  levied,  the  moneys  of  the  re- 
spondent, John  Laird,  the  younger.     The  libel  was  ffled 
to  recover  damages  for  an  alleged  maritime  tort.    After 
the  issuing  of  the  process,  several  motions  were  made 
respecting  the  attachments  and  the  returns  to  them, 
which  are  reported  in  4  Benedict^  p.  70.    Foster  and 
Thomson,  the  garnishees,  having  appeared  and  filed  an 
answer  denying  the  possession  of  any  funds  belonging 
to  Laird,  the  respondent  in  the  action,  interrogatories  to 
them  were  filed  by  the  libellants,  and  their  answers  to 
those  interrogatories  were  also  filed.    On  the  trial  of  the 
issue  between  them  and  the  libellants,  the  former  offered 
in  evidence  their  answers  to  the  interrogatories.     These 
were  excluded  by  the  Court,  which  held  that  the  answers 
of  garnishees  to  interrogsitories  proposed  to  them  by 
the  libellants  were  not  evidence  in  favor  of  the  gar- 
nishees.   The  facts  of  the  case  sufficiently  appear  from 
the  arguments  of  counsel  and  the  opinion  of  the  Court. 

Mr.  E.  H.  Owen,  on  behalf  of  the  garnishees,  pre- 
sented to  the  Court  the  following  points : 

I.  The  libellants  must  establish,  by  competent  testi- 
mony, that  the  proceeds  in  question  were  the  property 
of  the  respondent  at  the  time  the  attachment  was  served 
on  the  garnishees.  The  burden  of  proof  is  upon  them 
to  do  this. 

(1.)  There  is  no  oral  testimony  upon  the  subject  show- 
ing or  tending  to  show  that  fact.  All  that  the  libellants 
rely  upon  to  establish  it  is,  that  the  master  of  the  steamer, 
in  and  by  his  claim  in  the  prize  suit,  stated  that,  as  he 
was  informed  and  believed,  the  steamer  belonged  to  the 
respondent.    But  that  in  itself  is  not  sufficient.     The 
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libellants  have  no  greater  rights  to  the  proceeds  than 
the  respondent.  If,  under  the  testimony  in  this  case,  he 
could  not  recover  the  same  from  Prioleau,  then  they  can- 
not {Drake  on  Attachments^  sec.  458). 

(2.)  It  is  manifest  that,  upon  the  evidence  herein,  the  re- 
spondent could  not  recover  these  proceeds  from  Prioleau. 

Having  sold  and  conveyed  the  steamer  to  Prioleau, 
in  good  faith,  and  by  a  valid  and  legal  bill  of  sale,  and 
having  received  a  full  and  valuable  consideration  there- 
for, which  he  still  retains,  it  would  be  unconscionable 
and  unjust  in  him  to  claim  these  proceeds,  and  such  a 
claim  would  not  be  allowed,  or  even  tolerated,  by  this 
Court. 

(3.)  But,  to  evade  such  an  apparent  and  gross  wrong, 
the  libellants  invoke  the  record  in  the  prize  suit,  as  a 
technical  estoppel.  It  is  claimed  by  them,  that  it  was 
adjudicated  in  that  suit,  that  the  steamer  belonged  to 
the  respondent,  and  therefore  Prioleau  is  estopped  to 
deny  it  in  this  action.  This  the  garnishees  deny.  The 
libellants  have  no  more  right  in  law  or  equity  to  insist 
upon  such  estoppel,  than  the  respondent  would  have  if 
he  were  prosecuting  to  recover  these  proceeds ;  and  to 
allow  him  to  use  it,  as  against  Prioleau,  would  be  in  the 
highest  degree  unjust.  An  estoppel  should  not  be 
employed  to  shut  out  and  exclude  the  truth,  nor  where 
its  use  will  •work  a  wrong  or  cause  injustice.  Its  whole 
force  and  elfect  are  to  preclude  parties,  and  those  in 
privity  with  them,  trom  unsettling  a  matter  which  they 
have  in  solemn  form  admitted  and  adopted,  or  which 
has  been  actually  adjudicated.  And  it  cannot  be  serious- 
ly contended,  that  the  prize  suit  settled,  or  was  intended 
to  settle,  the  ownership  of  the  steamer  as  between 
Prioleau  and  the  respondent.  Its  whole  object  and  pur- 
pose was  to  determine  the  status  of  the  vessel,  that  is, 
whether  she  was  owned  by  enemies  of  the  Govern- 
ment, or  had  violated  the  blockade,  and  so  was  a  lawful 
prize  of  war. 
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II.  But,  the  decree  or  sentence  ofltered  by  way  of 
estoppel  is  not  admissible  for  the  purpose  of  establishing 
the  respondent's  title  to  the  proceeds,  nor  does  it  estop 
Prioleau  from  setting  up  his  title  thereto. 

(1.)  It  is  res  mter  alios  acta.  The  suit  wherein  it  was 
pronounced  was  between  other  and  diflferent  parties, 
the  issue  was  different,*  and  the  suit  was  brought  for  a 
different  purpose,  and  therefore  inadmissible  (Apsden  v. 
Nixon,  4  How.  4C7,  499). 

(2.)  Even  as  a  sentence  of  a  prize  court  having  ex- 
clusive jurisdiction  of  the  matter  in  controversy,  it  is 
inadmissible,  because  it  does  not  purport  to  adjudicate 
the  question  of  the  actual  ownership  of  the  steamer. 

In  determining  what  was  adjudicated  in  that  suit, 
this  Court  should  not  look  at  the  testimony  contained 
in  the  printed  record,  nor  at  the  briefs  and  points  of 
counsel,  nor  even  at  the  decision  of  the  Supreme  Court, 
all  of  which  were  offered  and  received  under  objection, 
and  should  now  be  excluded.  But  it  must  look  at  and 
examine  simply  the  sentence.  The  law  upon  this  subject 
is  well  settled  (Fisher  v.  Ogle,  1  Camp.  418 ;  Dalgleish  v. 
Hodgson,  7  Bing.  495 ;  Bradstreet  v.  Neptune  Ins.  Co.  3 
Snmn.  (500,  613-14 ;  Calvert  v.  Bovill,  7  Term  B.  523 ; 
Christie  v.  Secretan,  8  Term  B.  192 ;  Ocean  Ins.  Co.  v. 
Francis,  2  Wend.  64,  68-9 ;  Bigelow  on  Estoppels,  pp-  164, 
185). 

(3.)  Upon  examining  the  sentence  of  the  District 
Court,  it  appears  that  that  Court  did  not  adjudge  that 
the  steamer,  when  captured,  was  owned  by  the  re- 
spondent, nor  that  Prioleau  was  not  her  owner. 

The  libel  did  not  allege  that  she  was  owned  by  the 
respondent.  It  simply  alleged,  that  she  had  been 
captured  and  brought  into  Key  West,  and  that  she  was 
"lawful  prize  of  war, .and  subject  to  condemnation  and 
forfeiture  as  such."  To  this,  Stiles,  as  master  and  bailee 
of  the  vessel,  in  his  own  name,  filed  a  claim,  denying 
that  she  was  prize  of  war,  and  claiming  her   **  for  the 
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owner  thereof."  This  was  all  he  had  a  right  or  could 
properly  do,  since  he  could  not  know,  and  did  not 
pretend  to  know,  to  whom  she  belonged.  It  was  the 
only  proper  pleading  in  the  suit.  He,  however,  added 
that  the  respondent  was  owner,  as  appeared  by  her 
register,  and  as  he  believed,  which  was  wholly  un- 
necessary, and  should  be  regarded  as  surplusage.  The 
issue  should  have  been,  and  was,  in  fact,  simply,  prize  or 
no  prize.  Anything  stated  in  the  claim  beyond  that  was 
"irregular  and  improper"  (The  Cheshire,  Blatch.  Prize 
CdseSj  162 ;  The  John  Gilpin,  Blatch.  Prize  Cases,  291, 
292). 

This  being  the  true  issue,  what  did  that  Court  decide  ? 
The  sentence,  after  erroneously  reciting  that  the  master 
had  interposed  a  claim  *'for  and  on  account  of  John 
Laird,  the  younger,"  and  that  it  appeared  to  the  Court 
that  the  steamer,  her  tackle,  etc.,  were,  at  the  time  of 
capture,  the  property  of  enemies  of  the  United  States, 
proceeds  as  follows:  "It  is  now  ordered, adjudged  and 
decreed,  that  the  steamer  Wren,  her  tackle,  apparel,  fur- 
niture, and  cargo  be  condemned  and  forfeited  to  the 
United  States,  as  lawful  prize  of  war."  There  is  nothing 
in  this  sentence  which  adjudicates  that  the  steamer  was 
the  property  of  the  respondent,  which  was  indispensable 
to  make  it  an  estoppel  in  this  suit  and  as  against  Prioleau. 

In  the  case  of  Fisher  v.  Ogle,  cited  above,  and  which 
is  a  leading  case,  it  appeared  that  the  ship  Juno  had 
been  captured  by  a  French  privateer,  carried  into  Marti- 
nique, and  there  condemned  in  the  Vice  Admiralty  Court. 
The  vessel  had  been  insured,  being  represented  to  be 
American.  In  an  action  on  the  policy,  the  defendant,  to 
falsify  the  representation  of  neutrality,  gave  in  evidence 
the  sentence  of  condemnation,  which,  after  stating  that, 
from  the  papers  on  board,  it  resulted  that  the  property 
belonged  to  English  merchants,  who,  to  mask  their 
property,  borrowed  the  American  flag,  etc.,  etc.,  went  on 
to  declare  the  ship  as  good  and  lawful  prize,  and  to 


414  SOUTDERN  DISTRICT  OF  NEW  YORK, 

" —         ■     - -  _  _ ■ 

Cnshing  v.  Lurd. 

confiscate  her  and  her  cargo  to  the  profit  of  the  captors, 
but  without  stating  any  specific  grounds  for  the  con- 
demnation. Lord  Ellenborough  held  that  the  sentence 
did  not  say  that  the  ship  was  not  American,  and  that  it 
was  not  evidence  of  what  it  does  not  specifically  affirm ; 
that,  looking  at  the  adjudicative  part  of  the  sentence, 
nothing  was  stated  as  to  the  ship  or  her  cargo  not  being 
American  ;  and  the  record  was  excluded.  This  case  was 
referred  to,  apd  fully  approved  by  Mr.  Justice  Story,  in 
the  case  of  Bradstreet  v.  The  Neptune  Ins.  Oo.  also 
cited  above,  who,  speaking  of  such  a  sentence,  says : 
"The  facts  and  grounds  ought  to  appear  ex  directo,  in 
order  to  estop  the  parties  in  interest  from  denying  or 
questioning  them^  I  agree  with  Lord  Ellenborough  in 
Fisher  v.  Ogle,  that  courts  of  justice  are  not  bound  1g^ 
fish  out  a  meaning  when  sentences  of  this  sort  are  pro- 
duced before  them.  Whatever  points  the  sentence  pro- 
fesses, ex  directOf  to  decide,  they  are  bound  to  respect 
and  admit  to  be  conclusive.  But,  if  the  sentence  be 
ambiguous  or  indeterminate,  as  to  the  facts  on  which  it 
proceeds,  or  as  to  the  direct  grounds  of  condemnation, 
the  sentence  ought  not  to  be  held  conclusive."  The 
case  of  Dalgleish  v.  Hodgson,  above  cited,  is  to  the 
same  general  effect.  That  case  determines  also  that  the 
sentence  commences  with  the  adjudicating  clause. 

In  the  present  case,  it  commences  with  the  words,  "  It 
is  now  ordered,"  &c.  That  this  is  so  appears  also  by  the 
mandate,  wherein  the  recital  of  the  decree  commences 
with  these  words.  The  District  Court  did  not,  there- 
fore adjudge  that  the  steamer  was  not  the  property  of 
Prioleau,  nor  that  she  was  the  property  of  the  respond- 
ent, and  does  not,  therefore,  estop  Prioleau  from  setting 
up  his  title  to  the  proceeds. 

(4.)  Nor  did  the  Supreme  Court  adjudge  that  the 
steamer  was  not  the  property  of  Prioleau,  or  that  she 
was  the  property  of  the  respondent.  The  mandate,  after 
reciting  the  decree  of  the  District  Court  (commencing 
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with  the  words,  *'It  is  now  ordered"),  and  that  the 
cause  had  been  heard,  proceeds  as  follows :  "It  is  now 
here  ordered,  adjudged  and  decreed  by  this  Court,  that 
the  decree  of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed ;  and  it  is  further  or- 
dered, that  the  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court,  with  directions  to 
restore  the  vessel  and  cargo  to  the  claimant,  without 
costs."  This  is  all  that  is  said,  and  there  is  not  in  this 
any  adjudication  that  the  vessel  belonged  to  the  re- 
spondent, or  that  she  did  not  belong  to  Prioleau.  Now 
there  is  an  evident  fallacy  in  the  libellants'  argument, 
'Hhat  upon  such  a  libel  and  such  a  claim  the  sentence  of 
the  Court  established  conclusively  against  all  the 
world,"  that  the  steamer  was  owned  by  the  respondent, 
so  as  to  preclude  inquiry  upon  that  subject  in  this  Court 
(Allen  V.  United  States,  Taney's  C.  C.  Dec.  112,  116). 
The  master  had  claimed  the  vessel  "  for  the  owner  there- 
of,"  and  the  Supreme  Court  decreed  restitution  to  the 
claimant,  but  that  did  not  affirm  the  property  to  be  in 
him,  nor  in  any  person  in  particular.  The  District 
Court  had  not  given,  as  a  reason  for  condemning  the 
vessel,  that  she  was  owned  by  any  one  in  particular.  It 
merely  stated,  which  was  not  true,  that  a  claim  had  been 
filed  by  the  master  "  for  and  on  account  of  John  Laird, 
the  younger,  a  British  subject."  But  it  did  not  adjudge 
that  he  was  or  was  not  the  owner  of  the  vessel.  Nor 
was  it  necessary  to  do  so  in  order  to  pronounce  such 
sentence  of  condemnation.  She  was  condemned  as 
being  enemies'  property,  and  such  condemnation  was  re- 
versed on  appeal.  This  case,  therefore,  comes  clearly 
within  those  above  cited,  and,  under  the  rulings  therein, 
the  record  should  be  excluded  as  immaterial  and  incom- 
petent to  prove  the  respondent's  ownership  of  the  prop- 
erty in  the  hands  of  the  garnishees,  or  to  estop  Prioleau 
from  asserting  his  title  to  the  proceeds  (Allen  v.  United 
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States,   Taimfs  Deds.  112;  MilleDgar  v.   Hartupee,  6 
WaU.  258). 

III.  The  gamisbees,  in  obtaining  tbe  proceeds,  bave 
not  done  anything  wbicb  does,  or  can,  in  any  manner 
estop  Priole^^'U  from  alleging  bis  ownership  thereto,  nor 
which  estops  them  from  setting  up  such  ownership 
against  the  libellants'  claim.  Eepresentations  to  the 
libellants  in  regard  to  the  ownership  of  tbe  proceeds  will 
not  estop  Priolean  from  asserting  bis  rights  thereto 
(Drake  on  Attachments^  §  629  and  note  a;  Louis  v.  Ben- 
nett, 24  Ind.  98).  But,  in  fact,  no  such  representatious 
were  made  either  by  the  garnishees  or  by  Prioleau. 
Merely  obtaining  and  using  tbe  power  of  attorney  from  • 
the  respondent  and  Stiles  did  not  acknowledge  that  the 
respondent  bad  any  right  to  or  interest  in  tbe  proceeds, 
or  estop  the  garnishees  or  Prioleau  from  disputing  his 
ownership.  The  power  was  executed  by  Stiles,  the 
claimant,  as  well  as  the  respondent.  It  was  joint  and 
several,  and  this  Court  cannot  And,  from  the  evidence, 
that  the  garnishees  used  the  respondent's  power  in  ob- 
taining the  proceeds/  His  power,  as  appears  by  tbe 
testimony,  was  obtained  out  of  caution,  for  tbe  conven- 
ience of  the  garnishees,  to  meet  such  obstacles,  if  any, 
as  might  arise  from  his  name  having  been  improperly  in- 
serted in  the  claim  as  the  owner  of  tbe  steamer.  But 
be  could  not  avail  himself  of  this  to  recover  the  proceeds 
from  Prioleau.  He  certainly  could  not  do  so,  even  if 
there  had  been  a  collusion  between  them  to  mask  the 
real  ownership  of  the  vessel,  and  to  bave  her  pass  as 
belonging  to  him  as  a  citizen  of  a  neutral  government. 
Having  obtained  the  proceeds,  the  respondent  conld  not, 
if  be  would,  recover  the  same  from  Prioleau  (De  Mettou 
V.  De  Millo,  12  JEasty  234;  DraJce  on  Attachments,  §  458). 

IV.  Nor  did  the  order  of  the  District  Court,  entered 
on  filing  the  mandate,  directing  the  proceeds  to  be  paid 
to  **  John  Laird,  claimant,"  establish,  as  against  Prio- 
leau, the  fact  that  he  was  owner  of  the  vessel,  or  that  be 
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was  the  claimant.  There  was  no  adjudication  on  that 
question  at  that  time ;  nor  had  there  been  any  pre- 
viously. The  mandate  directed  that  the  proceeds  be 
paid  to  the  claimant^  not  to  the  respondent,  and  the  Dis- 
trict Court  had  no  ri^ht  to  assume  the  determination  of 
that  question.  Stiles  was,  in  fact,  the  claimant.  He 
claimed,  as  master  and  bailee  for  the  owner,  whoever  he 
might  be,  and  the  mandate  directed  payment  to  be  made 
to  him  as  such  claimant.  Dockray,  whose  u'ame  appears 
to  have  been  inserted  in  the  order  as  proctor  for  **  John 
Laird,  claimant  herein,"  and  who  moved  the  Court  for  a 
final  decree,  upon  filing  the  mandate,  had  no  authority 
so  to  appear  for,  or  so  to  use  the  name  of,  the  respond- 
ent. His  name  was  so  used  without  the  knowledge  of 
Prioleau  or  of  the  garnishees.  The  fact  that  Dockray 
had  so  used  it  was  not  known  to  the  garnishees  until 
after  they  had  received  the  proceeds,  and  so  they  did  not 
acquiesce  therein  or  ratify  the  same,  by  receiving  the 
proceeds  (Bell  v.  Cunningham,  3  Peters^  289;  Hays  v. 
Stone,  7  Hill,  128 ;  Brass  v.  Worth,  40  Baa^i.  648,  654). 
Moreover,  the  libellants  cannot  avail  themselves  of  the 
acts  of  Dockray,  to  establish,  by  way  of  estoppel  in  pais, 
the  title  of  the  respondent  to  the  proceeds.  They  have 
not  suffered  any  injury  by  his  acts  or  representations, 
nor  by  any  acts  or  representations  of  the  garnishees. 
They  have  not  parted  with  anything  or  lost  any  rights, 
and  they  are  therefore  "strangers,"  and  not  entitled  to 
the  benefit  of  the  alleged  estoppel  {Com.  I>ig.  Estoppel, 
C;  Heane  v.  Eogers,  9  Bam.  <&  Cress.  577;  Dezell  v. 
Odell,  3  Hm,  225). 

V.  It  was  stated,  in  the  presence  of  the  Court,  that 
Prioleau  was  a  member  of  the  firm  of  Prazer,  Trenholm 
&  Co.,  who  were  enemies  of  the  Government,  and  that,  if 
the  Supreme  Court  had  known  this,  it  would  have  con- 
demned the  vessel  as  enemies'  property.  This,  however, 
is  mere  conjecture.  There  is  n.o  evidence  upon  which 
such  inference  can  be  founded^  a^d  it  i3  unjust  towards. 
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Prioleau,  who,  for  aught  that  appears  in  this  case,  was  a 
neutral  citizen,  as  well  as  the  respondent.  Nor  is  there 
any  evidence  that  such  firm  was  an  enemy  of  the  Govern- 
ment. The  libellants  cannot  import  into  this  case  evi- 
dence taken  in  other  prize  cases  to  establish  this  or  any 
other  fact.  Kor  can  this  Court  take  judicial  notice  of 
what  may  have  been  proved  in  other  cases  between  other 
and  different  parties  (Seymour  v.  Marvin,  11  Barb.  85,  86). 

Whether  Prioleau  was  or  was  not  an  enemy  of  the 
Government,  or  what  the  Court  would  have  directed  if 
his  true  status  in  regard  to  the  steamer  had  been  known, 
is  wholly  immaterial  in  deciding  this  case. 

VI.  The  libellants'  claim  to  the  proceeds  should, 
therefore,  be  dismissed,  and  the  suit  also  dismissed  for 
want  of  jurisdiction. 

T.  C.  T.  Buckley,  also  counsel  for  the  garnishees, 
presented  the  following  argument : 

Pursuant  to  the  rules  and  prfictice  of  this  Court,  Fos- 
ter &  Thomson,  when  cited  as  garnishees,  filed  their  an- 
swer under  oath,  in  which  they  say,  that  it  is  not  true 
"  that  at  the  time  of  the  service  of  the  several  processes 
in  this  action,  or  at  any  time  since,  any  goods,  chattels, 
choses  in  action,  property,  credits  or  effects  were  in  their 
hands,  or  under  their  control,  belonging  to  the  above 
respondent." 

It  is  conceded  by  the  counsel  for  the  libellants  that 
the  burden  of  establishing  the  possession  of  such  funds 
rests  ui)on  them.  But,  on  the  tacts  disclosed  by  the  un- 
contradicted evidence  on  both  sides,  it  is  established  that 
such  proceeds  belong  to  Charles  Kuhn  Prioleau,  and  not 
to  the  respondent  Laird. 

The  steamer  Wren  was  built  by  John  Laird,  Jr.,  at 
Birkenhead,  in  the  year  1864* 

Her  construction  was  completed  in  the  month  of  De- 
cember in  that  year,  and  the  said  Laird,  being  then  her 
owner,  registered  her  srt  Liverpool,  her  home  port,  on  the 
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24th  of  said  month,  and  received  from  the  Custom  House 
authorities  a  register,  which  accompanied  the  vessel. 

She  then  started  upon  a  voyage  and  never  got  back 
to  Liverpool. 

On  the  3d  day  of  January,  1865,  Mr.  Laird  sold  the 
said  steamer,  then  on  her  voyage,  to  Charles  K.  Prioleau, 
who  on  that  day  paid  him  therefor  the  sum  of  £15,450 
sterling,  as  appears  by  the  bill  of  sale,  read  in  evidence 
and  marked  Exhibit  No.  1,  the  execution  and  delivery  of 
which  was  admitted  on  the  trial. 

The  transfer  was  duly  registered  in  accordance  with 
the  laws  of  England,  at  the  Custom  House  at  Liverpool, 
is  fully  appears  by  Exhibit  No.  2,  which  is  in  evidence  in 
the  cause. 

On  the  13th  of  June,  1865,  while  on  a  voyage  from 
Havana  to  Liverpool,  her  crew  mutinied,  took  possession 
of  the  steamer,  and  ran  her  into  Key  West,  where  she 
was  libelled  by  the  United  States  authorities  as  lawful 
prize  of  war,  the  Government  of  the  United  States  claim- 
ing the  mutinous  seizure  as  the  equivalent  of  a  lawful 
capture. 

At  that  time  she  was  commanded  by  one  Edward  C. 
Stiles,  who,  in  the  discharge  of  his  duties  as  master,  put 
in  a  claim  on  behalf  of  the  registered  owner,  Laird,  Stiles 
having  no  information  of  the  facts  above  recited,  with 
reference  to  the  change  of  title,  and  having  been  placed 
in  charge  of  the  vessel  as  master  only  upon  her  departure 
from  Havana,  two  days  before  her  capture. 

The  vessel  was  condemned  on  the  ground  (as  appears 
by  the  prize  record)  that,  at  the  time  of  capture,  she  be- 
longed to  enemies  of  the  United  States,  the  view  of  the 
Government  being,  that  she  was  the  public  property  of 
the  Confederate  Government. 

Subsequent  to  this  condemnation,  Charles  K.  Prioleau, 
through  his  agent,  Mr.  Selhir,  retained  Messrs.  Foster  & 
Thomson.  They,  in  the  discharge  of  their  d\ity,  as 
Prioleau's  counsel,  caused  the  prize  record  to  be  removed 
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to  the  United  States  Sapreme  Court  by  appeal,  and 
employed  counsel,  with  a  view  to  obtaining  a  reversal  of 
the  decree,  in  which  they  succeeded. 

It  appears,  by  the  opinion  of  the  Supreme  Oourt  {see 
6  Wallace^  583,  5SG),  that  the  decree  below  was  reversed 
on  the  ground  that  the  proof  was  insufficient  to  show 
that,  at  the  time  of  the  capture,  the  Wren  (as  was  claimed 

« 

by  the  United  States),  was  the  property  of  the  Confeder- 
ate Government. 

Nothing  was  decided,  or  in  that  case  was  necessary 
to  be  decided,  for  the  purposes  either  of  affirmance  or 
reversal,  except  the  question  of  the  proi)erty  of  the 
Confederate  States  ;  and  any  ownership  of  Laird  is  only 
referred  to  by  the  judge  who  delivered  the  opinion,  as 
being  a  presumption  inferable  from  the  contents  of  the 
certificate  of  registry  found  on  board  the  vessel. 

The  mandate  of  the  Supreme  Court  reversed  the 
judgment  appealed  from,  and  directed  restitution  to  the 
claimant,  Stiles,  who,  by  virtue  of  his  position,  was 
necessarily,  in  judgment  of  law,  trustee  for  the  actual 
owner  of  the  vessel,  whoever  he  might  be,  and  who  in 
this  case,  in  fact,  was  Charles  EL  Prioleau. 

An  attempt  was  made  by  the  United  States  officials 
at  Key  West,  to  interfere  with  the  execution  of  the 
judgment  of  the  Supreme  Court,  but^  as  it  has  no  rele- 
vancy to  the  issue  before  the  Court,  it  need  not  be  con- 
sidered. 

On  the  2d  day  of  July,  1868,  for  the  purpose  of  collect- 
ing the  proceeds  on  behalf  of  their  client,  Mr.  Prioleau, 
Mr.  Thomson  caused  to  be  prepared  a  power  of  attorney 
from  Stiles,  the  claimant,  in  which,  evidently  for  greater 
caution,  is  inserted  as  well  the  name  of  the  registered 
owner,  Laird,  and  the  same  was  sent  by  him  to  Mr.  F.  A. 
Dockray,  whom  he  retained  to  collect  and  remit  the 
proceeds  referred  to  in  the  power. 

At  that  time,  the  libellants  had  filed  a  libel  in  the 
District  Court,  in  Florida,  against  Mr.  Laird,  for  the 
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same  cause  of  action  as  that  embraced  in  the  present 
suitf  and  were  seeking,  under  process  of  foreign  attach- 
ment,  to  arrest  the  proceeds  of  the  Wren  in  the  registry 
of  the  Court  there,  and  the  validity  of  such  attachment 
was  contested. 

Some  negotiation  ensued  between  Mr.  Thomson  and 
the  resident  counsel  of  the  libellants,  Mr.  Ward,  which 
resulted  in  a  letter  from  Mr.  Thomson  to  Mr.  Ward, 
written  by  mutual  arrangement,  and  containing  a  sug- 
gestion that  Poster  &  Thomson  should  draw  the  funds 
(meaning  the  i)roceeds  of  the  Wren  in  the  registry) 
under  their  authority  from  the  claimants.  Laird  and  Stiles, 
and  keep  the  proceeds  in  their  hands  sufficiently  long  to 
enable  Mr.  Ward  to  serve  upon  them  any  process  that 
he  might  be  advised. 

Mr.  Thomson  testified,  that  when,  in  this  letter,  he 
used  the  expression  '^claimants.  Laird  and  Stiles,"  he 
referred  to  them  as  being  the  parties  named  in  the  record 
of  the  Supreme  Court,  and  not  as  actual  claimants  of 
the  fund.  It  further  appeared,  from  his  evidence,  that  he 
never  knew  or  had  any  communication  or  correspondence, 
written  or  verbal,  with  the  respondent.  Laird,  but  acted 
throughout,  in  the  whole  proceeding,  as  the  representative 
of  Mr.  Prioleau,  through  his  agent,  Mr.  David  P.  Sellar, 
and  that  the  power  of  attorney  referred  to  in  his  letter 
to  Mr.  Ward  was  received  by  him  from  Mr.  Prioleau 
through  Mr.  Sellar. 

Under  the  arrangement  referred  to  in  the  letter,  as 
explained  by  Mr.  Thomson  in  his  testimony,  the  money 
was  received,  no  stipulation,  or  understanding,  or  agree- 
ment being  claimed  to  exist  outside  of  the  promise  of  the 
letter,  which  was  fully  acted  up  to  by  Messrs.  Poster  & 
Thomson,  viz.,  to  keep  the  proceeds  long  enough  to 
enable  Mr.  Ward  to  attach  them  here  if  he  could. 

The  obvious  advantage  resulting  to  Mr.  Ward,  and 
sought  for  by  him,  was  that,  in  Plorida,  the  funds  were 
in  custody  of  the  law,  and  here  they  were  not. 

Mr.  Thomson  testifies,  that  there  was  no  stipulation 
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made  and  entered  into  between  him  and  Mr.  Ward,  in 
reference  to  any  appearance  being  given  either  in  Florida 
or  here  for  Laird,  and  the  appearance  which,  on  the  face 
of  the  Florida  record,  seems  to  have  been  given  by  Mr. 
Dockray,  was  utterly  without  authority,  and  unknown  to 
Foster  &  Thomson  until  the  receipt  of  his  letter  of 
apology,  which  did  not  come  to  hand  until  after  they 
had  drawn  the  large  check. 

First  Point.  Under  this  process  of  garnishment  the 
libellants  have  no  greater  rights  against  Foster  &  Thom- 
son than  Laird  himself  could  have. 

If  Laird  could  not  sue  them  for  the  proceeds  of  the 
Wren  and  recover,  they  cannot  be  held  under  the 
attachment. 

1.  It  is  settled  law,  that  it  must  be  affirmatively 
established  that  the  garnishees  have  property.  No  pre- 
sumption can  be  indulged  in  {Benedict's  Admty.  2  ed. 
§§  427,  459  ;  Dnike  on  Atta4)hments,  §^  458,  461). 

2.  Even  a  direct  representation  made  by  the  garnishee 
to  the  creditor,  as  to  funds,  if  any  had  been  made,  would 
not  estop  the  garnishee,  when  cited  under  an  attachment, 
from  showing  the  true  state  of  the  case  {Drake  on  AUach- 
ments,  §  629  a). 

Second  Point.  As  between  Laird  and  Prioleau,  Laird 
could  not  either  have  or  enforce  any  claim  to  the  pro- 
ceeds of  the  Wren,  which  he  had  sold,  and  for  which  he 
had  been  fully  paid. 

1.  Payment  to  Prioleau  would  have  been  a  perfect 
defence  at  law  to  Foster  &  Thomson,  if  sued  by  Laird. 

2.  As  trustee,  holding  the  legal  title.  Laird  would 
have  been  compellable,  in  equity,  to  furnish  Prioleau  with 
the  means  of  collecting  the  fund  in  question, 

3.  His  intervention  was,  therefore,  nothing  more 
than  that  of  a  nominal  party  signing  formally  a  receipt 
for  a  fund  in  which  he  had  no  personal  interest,  and 
which  he  was  bound  to  see  came  into  the  hands  of  the 
representative  of  his  vendee. 


APRIL,  1873.  423 


Gushing  v.  Laird. 


Third  Paint*  The  libellants'  attempted  appropriation 
of  Mr.  Prioleau's  property  cannot  be  maintained.  The 
proceedings  in  prize,  shown  by  the  record,  do  not  estop 
Prioleau,  the  true  owner  of  the  fund,  from  showing  his 
ownership,  in  a  collateral  controversy  between  persons 
who  are  neither  parties  or  privies  to  such  proceedings  in 
prize. 

As  against  Mr.  Prioleau  there  cannot  exist  any 
estoppel  in  pais. 

1.  No  case  has  ever  held  that,  in  a  contest  between 
strangers  to  a  record  in  prize,  the  real  owner  of  the 
property,  in  a  collateral  controversy,  is  estopped  from 
showing  facts,  in  reference  to  his  title,  which  were  not 
before  the  Prize  Court. 

The  vice  of  the  libellants'  argument  is,  that  it  over- 
looks the  distinction  between  the  case  where  title  is 
claimed  directly  under  the  decree  and  the  case  now  be-* 
fore  the  Court.  His  counsel  rely  on  loose  expressions 
found  in  text-books  and  opinions,  without  examining 
the  facts  of  the  particular  cases  cited. 

To  illustrate  and  enforce  the  above  proposition,  ref- 
erence is  especially  made  to  the  case  of  Maley  v.  Shat- 
tuck  (3  Cranchf  458,  487),  where  Marshall,  Chief  Justice, 
held,  that  the  sentence  of  a  prize  Court  was  not  conclu- 
sive on  a  question  of  title  arising  in  a  subsequent  pro- 
ceeding. 

It  is  also  laid  down,  in  Phillips  on  Evidence^  that  the 
decision  of  a  prize  Court  is  an  estoppel  only  as  to  the 
point  put  in  issue  and  directly  determined  (1  Phillips  on 
Evidence^  page  331,  and  note  627). 

2.  The  well  settled  rule  is,  that,  to  work  an  estoppel 
by  a  record,  the  parties  and  subject-matter  must  be  the 
san^p  (see  Clemens  v.  Clemens,  37  N.  Y.  74). 

3.  The  Supreme  Court  itself,  in  a  case  similarly  situ- 
ated, did  not  hold  a  special  proceeding  an  estoppel  (Mil- 
linger  V.  Hartuple,  6  Wallace,  258). 

4.  It  cannot,  for  one  moment,  be  disputed,  if  Laird, 
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himself,  had  collected  the  money,  and  had  paid  it 
over  to  an  agent  of  Mr.  Prioleau's,  he,  Prioleau,  being 
the  beneficiary  and  equitable  owner  of  the  money  so 
paid  over,  that,  in  the  agent's  hands,  the  property  in  that 
money  could  not  be  changed  back  again  to  Laird  by  any 
determination  as  to  Laird's  title  to  the  fund  before  it  was 
paid  over. 

This  is  precisely  this  case  ;  the  proceeds  of  the  Wren, 
when  received  by  Poster  &  Thomson,  the  agents  of  Prio- 
leau, were,  in  fact,  in  the  possession  of  Prioleau  himself, 
and  this  money  cannot  be  taken,  under  this  process,  out 
of  the  hands  of  Foster  &  Thomson,  unless  it  could  be 
taken  out  of  Prioleau's  pocket,  in  an  action  by  Laird. 

5.  There  is  no  estoppel  in  the  case ;  both  parties 
stood  on  equal  ground ;  no  representation  was  made  by 
the  garnishees,  of  any  matter  of  fact. 
•  6.  The  motives  which  led  either  side  to  consent  to 
the  withdrawal  of  the  fund  from  Florida  are  not  mate- 
rial. By  tacit  arrangement  the  motives  of  the  parties 
were  left  mutually  undisclosed,  and  it  is  not  for  the 
Court  to  speculate  as  to  what  they  were. 

Something  was  said,  in  the  argument,  that,  if  Mr. 
Prioleau's  claim  to  this  money  had  been  presented  to  the 
Court  at  Washington,  or  in  Florida,  the  result  of  the 
original  controversy  would  have  been  different.  There 
is  nothing,  in  the  judgment  of  the  Court  on  appeal,  or  in 
the  facts  of  the  case,  which  warrants  such  a  presump- 
tion, but  it  is  difficult  to  see  how  that  can  inure  to  the 
benefit  of  these  attaching  creditors,  who  are  absolute 
strangers,  in  law  and  in  fact,  to  the  proceedings  in  the 
Prize  Court. 

Fifth  Point.  The  garnishees  should  be  discharged, 
with  costs. 

E.  D.  Benedict  and  J.  Langdon  Ward,  for  the  libel- 
lants,  presented  the  following  argument : 

First  Point.  The  question  before  this  Court  is,  whether 
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John  Laird,  the  younger,  was  the  owner  of  the  proceeds 
of  the  Wren  when  they  came  into  the  hands  of  these 
garnishees. 

The  libellants,  for  proof  that  he  was  such  owner,  rely 
mainly  upon  the  record  evidence  of  the  judgment  of  the 
Prize  Gourt. 

In  considering  this  evidence,  two  questions  arise, 
namely  : 

1.  What  did  the  Court  decide  ? 

2.  What  is  the  effect  of  that  decision  ? 

Second  Point  The  Supreme  Court  decided  that  the 
Wren  was  the  property  of  John  Laird,  Jr. 

(a)  The  Wren  was  libelled  simply  as  prize.  The  mas- 
ter claimed  her,  as  bailee  of  said  Laird,  a  British  subject, 
as  owner,  and  for  and  on  account  of  said  Laird,  and  the 
Court  decided  that  the  Wren  was  the  property  of  ene- 
miies  of  the  United  States. 

The  question  before  the  Supreme  Court,  on  the  ap- 
peal, therefore,  was  only  this,  **  whether  the  vessel  was 
owned  by  said  Laird,  a  British  subject,  or  by  enemies  of 
the  United  States.*' 

This  was  the  point  argued  by  counsel,  and  was  the 
very  point  decided  by  the  Court  (see  6  Wallace,  58G). 

The  Court  say :  **  The  certificate  shows  that  the 
claimant  is  the  builder  and  owners  *  *  *  "The 
claimant  not  only  built  the  vessel,  but  put  Ms  master  in 
command."  *  *  "These  acts,  in  connection  with  the 
registry,  afford  strong  evidence  that  the  title  of  the  ves- 
sel was  in  the  claimant.^^ 

Whom  did  the  Supreme  Court  mean  by  the  claimant  t 
They  meant  John  Laird,  Jr.  Not  Stiles,  for  he  did  not 
build  the  vessel  or  put  any  master  in  charge  of  her.  Not 
Prioleau,  for  he  did  not  appear.  The  garnishees,  who 
now  claim  to  have  represented  him,  were  careful  to  keep 
any  such  idea  from  the  mind  of  the  Supreme  Court. 
They  stood  by,  and  their  principal  stood  by,  in  their  per- 
sons, and  heard  the  Supreme  Court  say :  "The  title  to 
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this  vessel  is  in  the  claimant."  They  knew  that  the 
Supreme  Court  meant,  by  the  claimant,  John  Laird,  Jr., 
and,  when  the  mandate  of  that  Court  directed  the  vessel 
to  be  restored  "to  the  claimant,"  they  knew  that  that 
mandate  meant  to  restore  it  to  John  Laird,  Jr.,  and  to 
him  alone. 

And  thereupon  they  procured  the  decree  of  the  Dis- 
trict Court  in  Florida,  which  decreed  that  the  monqy 
should  be  restored  to  John  Laird,  Jr. 

The  sole  foundation  of  this  decree  was,  that  the  Su- 
preme Court  had  found,  as  a  fact,  that,  when  the  Wren 
was  seized,  she  was  the  property  of  John  Laird,  Jr.,  and 
of  no  one  else. 

(6)  The  Supreme  Court  not  only  actually  did  decide 
this  question,  but  were  compelled  to  decide  it.  As  the 
counsel  for  the  garnishees  aptly  puts  it,  **  the  whole  ob- 
ject and  purpose  of  the  prize  suit  was  to  determine  the 
8tatti8  of  the  vessel."  She  was  libelled  as  prize.  All  the 
world  were  cited  to  appear  and  interpose  their  claims  to 
her.  Laird  alone  appeared,  and  claimed  her  as  his. 
Every  one  else,  by  their  silence,  gave  up  to  him  such 
claim  on  her  as  they  had.  The  District  Court  condemned 
her  as  enemy's  property.  This  decree  necessarily  nega- 
tived Laird's  claim  of  ownership,  and  from  it  Laird  ap- 
pealed. The  Supreme  Court,  in  order  to  determine  that 
the  vessel  was  not  enemy's  property,  had  to  determine 
that  she  was  the  property  of  somebody  else,  and  to  de- 
termine also  who  that  somebody  else  was,  or  they  could 
not  have  told  whether  she  was  enemy's  property  or  neu- 
tral property. 

(c)  The  garnishees'  brief  argues  that  ^^  Stiles  was  in 
fact  the  claimant." 

This  seems  to  be  a  most  remarkable  misrepresenta- 
tion of  the  case,  or  misunderstanding  of  the  law  of  prize. 

1.  It  is  stated  that  "Stiles  claimed,  as  master  and 
bailee,  for  the  owner,  whoever  he  might  be."    Not  so ! 
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He  claimed  as  "bailee  of,  and  for  and  on  account  of, 
John  Laird,  Jr.,"  whom  he  described  as  owner. 

The  garnishees'  counsel  do  not  agree  on  this  point, 
for  Mr.  Buckley's  brief  says,  that  Stiles  "  jnit  in  a  claim 
in  behalf  of  the  registered  owner.  Laird." 

2.  It  is  also  stated,  that  the  words  of  the  claim,  "as 
bailee  of  John  Laird,  Jr.,  the  owner  thereof,"  are  "sur- 
plusage," and  are  "irregular  and  improper,"  and  the 
cases  of  The  Cheshire  and  The  John  Gilpin  are  cited  in 
support  of  this  statement.  Those  cases,  however, 
merely  hold,  that  it  is  "irregular  and  improper"  to  add 
to  a  claim  charges  of  misconduct  against  the  captors,  or 
defences  extraneous  to  the  prize  issue. 

But  the  allegation  of  ownership  is  essential.  In  the 
very  case  of  The  John  Gilpin,  it  is  said,  "the  claim 
should  be  one  of  property  merely"  (p.  152).  Stiles  could 
make  no  claim  of  property  as  master  only.  Being  mas- 
ter, he  must  claim  for  the  owner.  And,  so  far  from  its 
being  the  case  that  "he  could  not  know,  and  did  not 
pretend  to  know,  to  whom  she  belonged,"  he  was  bound 
to  know  that  fact  and  to  state  it  truly.  The  master,  at 
least,  must  be  cognizant  of  the  true  nature  of  the  trans- 
action. 

3.  Claims  by  masters  of  vessels  in  this  form  are  fre- 
quent in  prize  cases,  but,  when  they  are  so  interposed, 
it  is  not  the  agent  but  the  principal,  not  the  master  but 
the  owner,  who  is  the  claimant. 

We  cite  the  following  cases  in  this  Court :  The  Cren- 
shaw {Blatch.  Prize  Cases).  Claim  filed  by  Irwin  &  Co., 
"  in  their  own  behalf  and  that  of  Scott  &  Clarke  "  (p.  25). 
*  *  "  The  claimants,  Clarke  &  Scott,  intentionally  vio- 
lated the  blockade"  (p.  30). 

The  General  Green  {Id.)  Atwell,  the  master,  inter- 
posed a  claim  alleging  that  the  vessel  belonged  to  Mr. 
Oppenheim.  "The  only  question,"  saj^s  the  Court,  "is 
whether  the  vessel,  being  owned  by  the  claimant,  Oppen- 
heim," &c.  (p.  40). 


• 
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The  Oheshire  {Id.)  Craig,  the  master,  filed  a  claim, 
averring  that  Jos.  Battersby  was  the  owner  of  the  vessel, 
and  Jos.  and  Wm.  Battersby  were  owners  of  the  cargo 
(p.  152).  But  the  Court  speaks  of  **  the  present  ctaimafUs^ 
J.  &  W.  Battersby"  (p.  163). 

The  Sally  Magee  {Id.)  Here,  also,  a  claim  was  inter- 
posed by  the  master  (p.  382),  but  the  Court  says,  **  the 
dla/mants  (p.  383)  can  secure  no  exemption,"  &c. 

4.  The  law  on  this  point  is  clearly  enunciated  by  Mr. 
Justice  Story,  in  his  article  on  "  Prize  "  (10  Encyclopedia 
Americana,  p.  364,  sec.  xv,  subd.  3).  He  says :  "  No  claim 
is  permitted  to  be  put  in  unless  by  the  master  or  corre- 
spondent or  agent  of  the  owner,  or  by  the  consul  of  the 
nation.  A  mere  stranger  having  no  interest  is  not  per- 
mitted to  claim.  It  has  been  already  stated  that  a 
claimant  in  a  Prize  Court  must  he  the  general  owner  of 
the  property." 

5.  The  decision  of  the  Supreme  Court  in  the  case  of 
The  Wren  shows  that  that  Court  did  not  consider  the 
allegation  of  Stiles,  that  he  was  bailee  of  Laird,  as  sur- 
plusage, for  that  speaks  only  of  Laird  as  the  claimant, 
never  of  Stiles  as  such. 

And,  if  there  were  any  doubts  on  the  subject,  these 
garnishees  have  made  it  certain  by  the  final  decree  which 
they  procured  to  be  entered,  directing  the  proceeds  to 
be  restored  to  "  John  Laird,  Jr.,  the  claimant."  Since 
"  a  claimant  must  be  the  general  owner  of  the  property," 
this  decree  has  the  same  force  as  if  it  read,  **  restored  to 
John  Laird,  Jr.,  the  general  owner  of  the  property." 

6.  The  counsel  of  the  garnishees  (citing  Fischer  v. 
Ogle),  has  argued,  that  this  Court  can  only  look  at  the 
sentence,  and  not  at  the  recitals  of  the  decree.  It  seems 
somewhat  extraordinary,  after  reading  Lord  Ellenbor- 
ough's  remarks  in  that  case  of  Fischer  v.  Ogle,  about  "  the 
piratical  way  in  which  the  French  sentences  proceed," 
that  this  Court  should  be  referred  to  such  a  case  as  a 
rule  by  which  it  is  to  construe  the  decisions  of  our  own 
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Supreme  Court  and  of  a  sister  Court  of  equal  authority 
with  itself,  and  that,  too,  in  favor  of  a  foreigner  as 
against  our  own  citizens.  Other  cases  show  that  the  re- 
citals are  often  referred  to  to  throw  light  upon  the  sen- 
tence (Pollard  V.  Bell,  8  T.  B.  434 ;  Bird  v.  Appleton, 
lb.  562  ;  Kindersley  v.  Chase,  cited  in  Park  on  Ins.  vol. 
2,  pp.  743-747-8). 

But,  even  if  this  Court  is  limited  to  looking  at  the 
sentence  alone,  it  makes  no  difference.  The  mandate 
directs  that  the  vessel  be  restored  "to  the  claimant," 
and  the  final  decree  declares  that  the  proceeds  are  to 
be  restored  to  John  Laird,  Jr.,  the  claimant;  and  the 
claimant,  as  we  have  seen,  must  be  the  owner. 

Third  Point.  That  decision  is  conclusive  of  the  fact 
decided,  and  cannot  be  contradicted  or  questioned. 

{a)  The  judgment  of  a  Prize  Court,  being  the  judg- 
ment of  a  Court  of  exclusive  jurisdiction,  proceeding  in 
rem,  is  binding  on  the  whole  world,  and  is  conclusive 
both  of  the  right  established  and  of  the  fact  decided. 

In  Croudson  v.  Leonard  (4  Cranch,  437),  Mr.  Justice 
Washington  says  :  **  It  is  a  well-established  rule,  in  Eng- 
land, that  the  judgment,  sentence  or  decree  of  a  Court 
of  exclusive  jurisdiction,  directly  upon  the  point,  maybe 
given  in  evidence  as  conclusive  between  the  same  parties, 
upon  the  same  matter  coming  incidentally  in  question  in 
another  Court  for  a  different  purpose.  It  is  not  only 
conclusive  of  the  right  which  it  establishes,  but  of  the 
fact  which  it  directly  decides.  This  rule,  when  applied  to 
the  sentences  of  Courts  of  Admiralty,  whether  foreign 
or  domestic,  produces  the  doctrine  I  am  now  considering, 
upon  the  ground  that  all  the  world  are  parties  in  an  Ad- 
miralty cause.  The  proceedings  are  in  rem,  but  any  per- 
son having  an  interest  in  the  property  may  interpose  a 
claim,"  &c. 

In  Penhallow  v.  Doane  (3  DaiUas,  86),  Patterson,  J., 
says  :  "  The  sentence  of  a  Court  of  Admiralty  or  of  Ap- 
peal, in  questions  of  prize,  binds  all  the  world  as  to  every- 
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thing  contained  in  it^  because  all  the  world  are  parties  to 
it.  The  sentence,  as  far  as  it  goes,  is  conclosive  to  all 
persons." 

And  Iredell,  J.,  in  the  same  case,  in  deciding  that  the 
erection  of  Courts  of  Admiralty  was  a  function  delegated 
to  Congress  exclusively,  says  (p.  91) :  "  A  Prize  Court  is, 
in  effect,  a  Court  of  all  the  nations  in  the  world,  because 
all  persons  in  every  part  of  the  world  are  concluded  by 
its  sentences,  in  cases  coming  clearly  within  its  jurisdic- 
tion. Even  in  the  case  of  citizen  and  citizen  I  do  not 
think  it  a  proper  subject  for  mere  municipal  regulation, 
because^  as  was  observed  at  the  har^  a  citizen  may  make  a 
colorable  claim  which  (lie  Court  may  not  be  able  to  detect^  and 
yet  a  foreigner  be  fataUy  injured  by  it.  In  case  of  a  bona 
fide  claim,  it  may  appear  to  be  good  by  the  proofs  offered 
to  the  Court,  but  another  person,  living  at  a  distance, 
may  have  a  superior  claim  which  he  has  no  opportunity 
to  exhibit." 

Palpably,  no  foreigner  could  be  fatally  injured  by  the 
presentation  of  a  colorable  claim  in  a  case  of  prize, 
unless  a  sentence,  awarding  the  res  to  the  colorable 
claimant,  concluded  the  real  owner. 

In  Bradstreet  v.  The  Neptune  Insurance  Co.  (3  Sum- 
ner, 605),  Story,  J.,  says :  "  That  the  sentence  of  a  foreign 
Court  of  Admiralty  and  Prize,  in  rem^  is  in  general  con- 
clusive, not  only  in  respect  to  the  parties  in  interest,  but 
also  for  collateral  purposes  and  in  collateral  suits,  not 
only  as  to  the  direct  matter  of  title  and  property  in  judg- 
ment, but  also  as  to  the  facts  on  which  the  sentence  pro- 
fesses to  proceed,  although  formerly  subject  to  much 
doubt  and  controversy,  is  now  a  point  fully  established 
in  Courts  of  England  and  the  Courts  of  the  United 
States." 

In  Bolton  v.  Gladstone  (5  :East,  155),  Lord  Ellen- 
borough,  0.  J.,  says  :  "  Since  the  judgment  of  the  House 
of  Lords  in  Lothian  v.  Henderson,  it  may  now  be  as- 
sumed, as  the  settled  doctrine  of  English  law,  that  the 
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sentences  of  foreign  Courts,  of  competent  Jurisdiction  to 
decide  all  questions  of  prize,  are  to  be  received  here  as 
conclusive  evidence  in  actions  on  policies  of  assurance, 
npon  every  sfubject  immediately  and  properly  tuithin  (he  juris- 
diction of  such  foreign  Courts,  and  upon  which  they  have 
professed  to  decide  judicially." 

Barzillay  v.  Lewis  (MSS.  reported  in  1  Marshall  on  ' 
Ins.  2d  American  ed.  p.  398),  was  an  action  against  the 
insurers.  The  ship,  originally  a  French  vessel,  was  cap- 
tured and  condemned  at  Liverpool,  where  the  name 
Three  Graces  was  given  her.  She  was  then  bought  by  a 
Liverpool  merchant  for  a  house  in  Amsterdam,  her  name 
translated  into  Dutch,  a  Dutch  pass  was  sent  her  from 
Amsterdam,  she  was  insured  warranted  Dutch  property, 
sailed  for  Amsterdam,  and  was  captured  by  the  French 
and  condemned  as  the  The  Three  Graces,  of  Liverpool. 
The  insurers  put  the  condemnation  in  evidence,  as  proof 
of  a  breach  of  the  warranty,  and  it  was  held  conclusive. 
Lord  Mansfield  said:  "The  warranty  meant  that  the 
ship  was  Dutch  to  the  purpose  of  being  protected,  and 
the  sentence  of  the  Court  of  Appeal  in  France  is  conclu- 
sive. The  question,  then,  is,  what  the  sentence  means. 
The  ship  is  condemned  as  not  being  Dutch.  The  war- 
ranty was  that  she  was  Dutch,  which  was  false.  *  *  * 
If  the  sentence  had  gone  on  a  ground  collateral  to  the 
property,  the  i^laintiff  would  have  been  permitted  to  go 
into  evidence  to  show  the  truth  of  the  warranty." 

In  the  case  at  bar,  the  sentence  of  acquittal  went  on 
the  ground  that  the  Wren  was  the  property  of  John 
Laird,  Jr.,  and  was,  therefore,  not  enemy  property^  as 
which  she  had  been  condemned  below,  and  is  conclusive 
on  that  point.  Had  the  sentence  gone  on  ground  collat- 
eral to  the  property,  the  garnishees  might  possibly  have 
been  admitted  to  show  want  of  title  in  the  claimant. 

Could  there  be  any  doubt  as  to  the  gi'ounds  on  which 
the  sentence  of  acquittal  was  pronounced  by  the  Supreme 
Court,  after  reading  the  opinion  of  that  Court,  and  the 
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decree  of  the  Florida  Court  entered  on  the  mandate,  the 
certified  copies  of  the  briefs  of  counsel,  offered  by  the 
libellants,  are  clearly  admissible  to  resolve  the  doubt 
(Calvert  v.  Bovil,  7  T.  B.  523). 

In  this  case,  where  this  question  was  raised,  Mr.  Jus- 
tice Lawrence  said :  **The  cases  alluded  to  in  the  argu- 
ment seem  to  have  established  this,  that,  if  it  can  be  col- 
lected from  the  sentence  itself,  on  what  ground  the  for- 
eign Court  decided,  that  would  be  conclusive  in  any 
action  brought  in  this  country.  But,  if  it  were  ambigu- 
ous, or  did  not  show  on  the  face  of  it  on  what  ground 
they  proceeded,  then  the  Court  here  might  receive  evi- 
dence to  show  what  were  the  grounds  of  the  decision 
abroad." 

To  the  same  point  are  Hudson  v.  Guestier  (4  Cranch^ 
293) ;  Stoughton  v.  Taylor  (2  Paine' s  C.  C.  E.  679). 

(6)  The  only  case  cited  in  behalf  of  the  garnishees,  as 
opposed  to  the  above  authority,  is  the  case  of  Maley  v. 
Shattuclt  (3  Cranchy  458).  An  examination  of  that  case 
will  show  that  it  is  no  authority  against  us.  The  decree 
of  the  Prize  Court  in  that  case  will  be  found  on  page  465, 
and  only  adjudged  that  the  vessel  and  her  cargo  **  were 
good  and  lawful  prize."  When  that  decree  came  before 
the  Supreme  Court,  that  Court  only  held  that,  as  the 
vessel  might  have  been  a  good  and  lawful  prize,  although 
she  were  the  property  of  the  neutral  claimant,  the  decree 
that  she  was  good  prize  was  not  a  decree  that  she  was 
not  his  property  (p.  488). 

It  is  a  very  long  step  from  that  decision  to  the  decis- 
ion which  the  garnishees  seek  to  procure  from  this  Court, 
viz.,  that  the  decree  of  a  Prize  Court  restoring  a  vessel 
to  a  neutral  claimant,  is  not  a  decision  that  she  was  his 
property. 

Such  a  decree  of  restoration  must  be  a  decree  that  she 
is  the  property  of  the  claimant,  because,  as  the  Supreme 
Court  say  in  the  case  of  The  Siren  (7  Wall.  154):  "When 
they  (the  United  States)  proceed  in  rem,  they  open  to 
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consideration  all  claims  and  eqaities  in  regard  to  the 
property  libelled/' 

The  decision  of  the  Oourt  must,  therefore,  determine 
all  claims  and  equities. 

(c)  The  decree  of  the  Prize  Oourt  is,  of  course,  eflFect- 
ive  to  pass  the  title  to  a  vessel  which  is  sold  under  it. 
But  its  effect  is  by  no  means  limited  to  that  case.  Where 
the  question  of  prize  or  no  prize  depends  upon  the  ques- 
tion of  enemy's  property,  the  decree  of  the  Prize  Oourt 
determines  the  question  of  the  title  to  the  vessel  at  the  time 
of  the  seizure.  That  is  a  fact  on  which  the  '^  direct  mat- 
ter of  title  and  property  in  judgment,"  as  Judge  Story  * 
says,  is  based. 

A  little  consideration  will  show  good  reason  for  this 
rule.  Why  does  a  Prize  Oourt  examine  the  papers  of  a 
vessel  to  determine  the  question  of  prize  or  no  prize  ? 
Because  the  law  requires :  (1.)  That  **  a  claimant  must 
be  the  general  owner  of  the  property."  (2.)  That  every 
vessel  shall  tell  the  truth  about  herself ;  that  her  papers 
shall  be  true  ;  and  that  her  master  shall  be  informed  of 
the  true  character  of  the  transaction  (Letter  of  Sir  Wm. 
Scott  and  Dr.  Nichol,  given  in  Upton  on  Prize^  p.  268), 
and,  of  course,  that,  when  examined  as  a  witness,  he  shall 
state  that  character  truly.  Falsehood,  either  in  papers 
or  testimony,  is  fatal  to  the  vessel.  As  Dr.  Lushington 
has  said:  **  The  Court  of  Prize  never  goes  on  a  mere  formal 
instniment.  Over  and  over  Lord  Stowell  has  said :  '  It 
is  not  the  documents  themselves  which  the  Oourt  goes 
upon.'  They  must  he  true.  They  must  he  hona  fide**  (The 
Ocean  Bride,  2  Spinks^  20). 

Acting  upon  this  principle,  the  Prize  Oourt  looks  to 
the  papers  of  the  vessel  and  the  evidence  of  those  on 
board  of  her,  and  from  them  it  determines  the  fact  on 
which  the  **  matter  of  title  and  property  "  depends. 

And  it  must  be  borne  in  mind,  also,  that  all  the  world 
are  parties  to  a  prize  proceeding,  and  for  this  reason  any 
one  may  intervene  who  is  the  real  owner  of  any  part  of 
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tbe  vessel,  and  may  defend  bis  interest  as  suits  hiin 
best.  In  Tbe  Mary  (6  Cranch^  144),  Marsball,  C.  J., 
said:  '*Tbe  wbole  world,  it  is  said,  are  parties  in  an 
Admiralty  cause,  and,  tberefore,  tbe  wbole  world  is 
bound  by  tbe  decision.  Tbe  reason  on  wbicb  tbis  dic- 
tum stands  will  determine  its  extent.  Every  person  may 
make  bimself  a  party  and  appeal  from  tbe  sentence; 
but  notice  of  tbe  controversy  is  necessary  in  order  to  be- 
come a  party,  and  it  is  a  principle  of  natural  justice  of 
universal  obligation,  tbat  before  tbe  rigbts  of  an  individ- 
ual be  bound  by  a  judicial  sentence,  be  sball  bave  notice, 
eitber  actual  or  implied,  of  tbe  proceedings  against  bim. 
Wben  tbese  proceedings  are  against  the  person,  notice  is 
served  personally  or  by  publication ;  wben  tbey  are  in 
rewi,  notice  is  served  upon  tbe  thing  itself.  Tbis  is  nec- 
essarily notice  to  all  those  who  bave  any  interest  in  tbe 
tbiug,  and  it  is  reasonable  because  it  is  necessary,  and 
because  it  is  tbe  part  of  common  prudence  for  all  those 
who  bave  any  interest  in  it  to  guard  tbat  interest  by  per- 
sons who  are  in  a  situation  to  protect  it.  Every  person, 
tberefore,  who  could  assert  any  title  to  tbe  Mary,  bas 
constructive  notice  of  her  seizure,  and  may  fairly  be  con- 
sidered as  a  party  to  tbe  libel." 

Tbe  Prize  Court,  tberefore,  virtually  says  to  all  tbe 
world,  in  all  cases  where  the  question  of  enemy  property 
is  concerned :  **  We  propose  to  try  tbe  question  of  tbe 
title  to  tbis  vessel,  and  to  try  it  on  tbese  papers  on  board 
of  her,  wbicb  are  required  to  tell  tbe  truth.  If  you  have 
anything  to  say  why  we  should  not  so  determine  it,  come 
forward  and  say  it,  otherwise  bold  your  peace  hereafter." 
•  Thus  saying,  its  determination  is  conclusive,  on  tbe 
facts  involved,  against  all  the  world — and  so  it  ought  to 
be.  For  any  one  who  would  afterwards  maintain  tbat 
tbe  facts  were  not  in  accordance  with  tbe  decision,  must 
maintain  tbat  the  papers  of  the  vessel  and  the  evidence 
of  the  master,  on  which  the  decree  of  tbe  Court  was 
founded,  did  not  conform  to  the  truth. 
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And  this  no  one,  who  was  in  any  way  interested  in 
the  ipatter,  will  be  allowed  to  maintain. 

{d)  Look  for  a  moment  at  the  circamstances  of  this 
case.  Bead  the  remarks  of  the  Supreme  Ooart  about  the 
•* matters  for  well-grounded  suspicion"  in  the  "facts 
and  circumstances  surrounding  the  history  of  this  vessel." 

Can  any  reasonable  man  doubt  that,  if  this  fact,  by 
which  it  is  now  sought  to  overthrow  that  decision  of  the 
Supreme  Gourt,  had  been  thus  made  to  appear,  it  would 
have  turned  the  scales  of  justice,  which  obviously  hung 
in  doubtful  balance  ? 

If  the  fact  of  this  bill  of  sale,  from  Laird  to  Prioleau, 
had  appeared,  either  on  the  registry  or  on  the  evidence 
of  the  master,  is  there  any  doubt  as  to  its  effect  upon 
these  "  well-grounded  suspicions  ?  "  The  status  of  Mr. 
Prioleau,  as  was  argued  before  the  Court,  "  was  estab- 
lished by  the  judicial  records  of  Gre^t  Britain  and  the 
diplomatic  history  of  the  late  contest."  Counsel  might 
have  added,  **and  by  the  judicial  records  of  our  own 
Courts."  If  they  had  proceeded  to  read  from  the  opinion 
of  Mr,  Justice  Clifford,  in  the  case  of  The  Lilla  (2  Cliff. 
p.  186):  "Direct  testimony  is  exhibited  in  the  record 
which  requires  explanation.  The  deponent  Gleason  tes- 
tifies that  Fraser,  Trenholm  &  Co.,  of  Liverpool  and 
Charleston,  owned  the  vessel  and  her  cargo  when  she 
was  taken,  and  that  the  two  houses  have  the  same  name 
in  each  of  those  places,"  Mr.  Justice  Clifford  would  prob- 
ably have  said  to  counsel,  as  Lord  Stowell  said,  **I  do 
not  forget  the  information  which  I  have  received  from 
other  cases"  (2  Spinks^  p.  10,  n). 

Can  there  be  a  moment's  doubt  that  this  fact  was  stu- 
diously concealed  from  the  knowledge  of  the  Gourt  ? 

And  can  this  Court  now  hold  that  a  party  who,  by 
concealing  a  fact  from  the  knowledge  of  the  Court,  has 
procured  the  decree  which  he  desired,  will  now  be  per- 
mitted to  set  up  that  fact  against  the  decree?  If  Mr. 
Prioleau  was  before  the  Court,  would  the  Court  hear  him 
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saying,  "The  papers  of  my  vessel  did  not  tell  the  trnth. 
The  master  of  my  vessel  either  falsified  or  else  did  not 
know  the  truth  of  the  transaction.  I  pray  yon  now  to 
allow  me  to  prove  that  falsity."  That  would  be  to  over- 
throw the  settled  policy  and  principles  of  prize  law.  Tt 
would  be  to  offer  a  premium  for  concealment  and  falsifi- 
cation. 

{e)  The  conclusiveness  of  the  judgments  of  Courts  of 
exclusive  jurisdiction  proceeding  in  rem^  both  as  to  the 
right  declared  and  the  grounds  on  which  the  sentence 
professes  to  proceed,  has  beeu  affirmed  in  many  cases 
other  than  those  of  prize. 

In  Street  r.  Augusta  Ins.  Oo.  (12  Rich.  13),  which  was 
an  action  on  a  policy  of  insurance  to  recover  for  dam- 
ages suffered  by  a  collision,  the  defendants  pleaded  the 
negligence  of  the  plaintiffs  as  a  defence,  and  offered 
the  sentence  of  an  Admiralty  Court  condemning  the 
plaintiffs'  vessel  in  damages  by  reason  of  such  negli- 
gence, on  a  libel  by  the  owners  of  the  other  vessel. 
Held  conclusive. 

In  Magoun  v.  New  Eng.  Marine  Ins.  Co.  (1  Story, 
157),  which  was  an  action  to  recover  the  value  of  a  ves- 
sel which  rotted  pending  a  litigation  to  condemn  her  for 
smuggling,  resulting  in  her  acquittal,  the  defendants 
offered  to  prove  probable^  cause  of  seizure,  which  the 
decree  of  acquittal  negatived,  and  also  that  the  master 
swore  falsely,  et<5. 

Story,  X,  said:  ''The  most  that  can  be  said  is,  that 
the  master  concealed  the  facts,  &c.,  and  that-  thereby 
both  Courts  were  misled  in  their  decrees.  But  <^onceal- 
ment  of  facts  would  be  a  new  head  of  the  law  upon  which 
to  avoid  a  sentence  of  condemnation  or  acquittal  in  rem. 
*  *  *  It  appears  to  me  that,  independently  of  fraud 
(a  point  which  will  be  presently  considered),  the  sen^ 
tence  is  conclusive," 

In  The  Apollon  (9  WJwai.  362),  Story,  J.,  says:  •'A 
decree  of  acquittal  on  a  proceeding  in  rem,  without  cer- 
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tificate  of  probable  cause  of  seizure,  is  conclusive  evi- 
dence, in  every  inquiry  before  every  other  tribunal,  that 
there  was  no  such  cause." 

In  Bose  r.  Uimely  (4  Cranch^  513),  Johnson,  J.,  says : 
"The  jurisdiction  of  the  Court  of  Admiralty  is  of  a  pe- 
culiar nature,  acting  wholly  in  rem^  and  not  affecting  the 
rights  of  any  persons  whomsoever,  except  so  far  as  they 
exist  in  the  thing  which  is  the  subject  of  the  libel.  Its 
decrees  are  laid  down  to  be  conclusive  against  all  the 
world,  a  doctrine  which,  as  to  the  right  of  property  in  the 
subject  libelled,  is  strictly  and  universally  correct,  when- 
ever the  court  is  erected  within  the  jurisdictional  limits 
of  the  power  which  constitntes  it,  when  the  subject  is  of 
Admiralty  jurisdiction,  and  the  Court  professes  to  sit 
and  judge  according  to  the  law  of  nations  and  the  style 
of  the  Admiralty."  And  in  the  same  case  Marshall,  C. 
J.,  says  (p.  276):  "If  the  Court  of  St.  Domingo  had 
jurisdiction  of  the  case,  its  sentence  is  conclusive." 

Whitney  v.  Walsh  (I  Cushing^  29)  was  a  case  where 
suit  was  brought  to  recover  back  the  purchase  money 
paid  for  cigars,  which,  after  the  sale,  were  condemned  as 
smuggled.  The  defendant  objected  to  the  record  of  con- 
demnation because  be  was  not  a  party  to  the  proceed- 
ing. But  the  Court  held  that  it  was  not  only  admissible 
but  conclusive.  Wilde,  J.,  says:  "It  is  a  well  estab- 
lished principle  that  the  sentence  or  decree  of  a  Court  of 
Admiralty  and  maritime  jurisdiction  Hn  rem  is  binding 
on  all  the  world  as  to  the  points  in  issue  and  judgment 
thereon." 

Gelston  v.  Hoyt  (3  Wheat.  246),  was  a  case  where, 
after  acquittal  of  property  seized  for  violation  of  reve- 
nue laws,  without  certificate  of  probable  cause,  suit  was 
brought  against  the  marshal  for  damages  for  the  seizure, 
and,  when  he  offered  evidence  of  probable  cause,  the  de- 
cree was  held  conclusive  against  him. 

Story,  J.,  said:  "The  reasonableness  of  this  doctrine 
results  s  from  the  very  nature  of  proceedings  in  rem. 
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All  persons  having  an  interest  in  the  subject-matter, 
whether  as  seizing  oflScers,  or  informers,  or  claimants, 
are  parties  or  may  be  parties  to  such  suits  so  far  as  their 
interest  extends.  The  decree  of  the  Court  acts  uixm  the 
thing  in  controversy,  and  settles  the  title  to  the  prop- 
erty itself,  the  right  of  seizure  and  the  question  of  for- 
feiture. If  its  decrees  were  not  binding  upon  all  the 
world  upon  the  points  which  it  professes  to  decide,  the 
consequences  would  be  most  mischievous  to  the  public. 
In  case  of  condemnation,  no  good  title  to  the  property 
could  be  conveyed,  and  no  justification  of  the  seizure 
could  be  asserted  under  its  protection.  In  case  of  ac- 
quittal, a  new  seizure  might  be  made  by  any  other  per- 
sons, toties  quoties^  for  the  same  offence,  and  the  claimant 
be  loaded  with  ruinous  costs  and  expenses." 

In  Story* s  Conflict  ofLaws^  §  592,  it  is  said  :  *'  In  cases 
of  this  sort  (that  is,  in  rent)  it  is  wholly  immaterial 
whether  the  judgment  be  of  acquittal  or  condemnation. 
In  both  cases  it  is  equally  conclusive." 

(/)  Such  judgments  settle  the  title  to  the  res. 

Marshall,  C.  J.,  in  Williams  et  ah  v.  Armroyd  et  dl.  (7 
Grandly  423-32),  says:  *'It  appears  to  be  well  settled  in 
this  country,  that  the  sentence  of  a  competent  Court, 
proceeding  in  rem^  is  conclusive  with  respect  to  the  thing 
itself,  and  operates  as  an  absolute  change  of  property. 
By  such  sentence  the  right  of  the  former  o\nier  is  lost, 
and  a  complete  title  given  to  the  i>erson  who  claims  un- 
der the  decree."    (See  also,  Gelston  v.  Hoyt,  supra).^ 

1.  The  truth  of  this  proposition  in  cases  of  sentences 
of  forfeiture  or  condemnation  need  be  sustained  by  no 
quotation  of  authority. 

2.  That  it  is  equally  true  in  cases  of  acquittal,  is 
manifest,  since,  in  such  cases,  ex  necessitate  rei^  the  Court 
must  decide  to  whom  the  property  belongs,  in  order  to 
determine  to  whom  it  shall  be  delivered. 

In  the  case  of  The  Panama  (Ote.  353),  the  Court  say: 
**The  Court,  being  rightfully  in  possession  of  the  funds 
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representing  the  ship  arrested,  must  necessarily,  as  inci- 
dent to  that  possession,  have  power  to  decide  who  is  en- 
titled to  withdraw  them  from  the  registry." 

In  The  Mary  Ann  (TTarc,  p.  100),  the  Court  says: 
**  The  process  acts  on  the  thing  itself,  and  places  it  in 
the  custody  of  the  Court.  When  thus  in  its  i)ossession, 
the  Court  is  bound  to  preserve  it  for  all  who  have  an  in- 
terest in  it,  and  not  to  deliver  it  but  to  those  who  prove 
a  title."  To  the  same  eitect  is  Andrews  v.  Wall  (3  How. 
568-573). 

3.  In  close  analogy  to  this  case  is  that  of  the  grant  of 
probate  or  administration. 

Ennis  v.  Smith  (14  Haw.  400).  This  was  an  action  to 
recover  for  the  descendants  of  the  sisters  of  Kosciusko, 
as  his  next  of  kin,  funds  in  the  United  States,  belonging 
to  him  and  as  to  which  he  died  intestate.  The  Court 
below  dismissed  the  bill  on  the  ground  (among  others) 
that  the  plaintiifs  had  not  proved  themselves  the  next  of 
kin  of  the  deceased.  The  only  proofs  offered  in  that  be- 
half were  decrees  of  the  Government  of  Nobility  at 
Grodno,  and  of  the  Court  of  Kobryn  in  Lithuania.  The 
competency  of  the  jurisdiction  of  these  tribunals  in  mat- 
ters decided  upon  by  these  decrees  was  proven.  The 
Supreme  Court  reversed  the  judgment  of  the  Court  be- 
low, and  in  their  opinion,  referring  to  this  decree,  sfiy : 
**It  is  not  a  judgment  inter  partes,  but  a  foreign  judg- 
ment in  rem,  and  is  evidence  of  the  facts  adjudicated, 
against  all  the  world." 

In  Noel  V.  Wells  (1  Lev.  235,  236),  it  was  held,  that 
*'  a  grant  of  probate  or  administration  is  in  the  nature  of 
a  decree  in  rem,  and  actually  invests  the  executor  or  ad- 
ministrator with  the  character  which  it  declares  belongs 
to  him.  Accordingly,  such  grant  of  probate  or  adminis- 
tration is  conclusive  against  all  the  world."  It  may,  in- 
deed, be  shown  that  the  grant  was  revoked,  for  that  is 
the  further  act  of  the  same  Court,  err  that  it  was  forged, 
for  that  shows  it  not  to  be  the  act  of  the  Court  at  all,  or 
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that  it  was  granted  by  a  Gourt  having  no  jurisdiction, 
for  then  it  is  a  nonentity.  But  it  cannot  be  shown  that 
the  testator  was  mad,  or  that  the  will  was  forged,  for 
those  facts  might  have  been  alleged  in  the  Ecclesiastical 
Gourt  in  opposition  to  the  grant  of  probate. 

So,  in  this  case,  the  garnishees  may  show  that  the 
decree  of  the  Florida  Court  has  been  reversed,  or  that 
the  record  of  that  decree  is  forged,  or  that  that  Court 
had  no  jurisdiction.  But  they  cannot  show  that  Laird 
was  not  the  owner  of  the  Wren,  for  that  fact  might,  and, 
if  true,  should,  have  been  alleged  in  the  Prize  Court,  in 
opposition  to  the  final  decree. 

Fourth  Point.  The  judgment  of  the  Prize  Court  is  so 
conclusive  upon  the  question  of  the  title  to  this  vessel, 
that  if,  after  that  decree  of  restoration.  Laird  had  taken 
the  vessel,  or  her  proceeds,  into  his  possession,  Prioleau 
could  not  have  recovered  them  from  him.  If  Prioleau 
and  Laird  were  the  parties  before  this  Court,  the  decree 
of  the  Court  must  be  for  Laird  (DeMetton  i;.  DeMello, 
12  East,  234). 

This  case  and  the  case  at  bar  are  singularly  alike. 
This  was  an  action  for  money  had  and  received  to  re- 
cover the  proceeds  of  a  cargo  shipped  by  the  plaintiflEs 
at  Lisbon  for  Nantes,  captured,  libelled  as  prize,  claimed 
by  the  defendant,  and  restored  to  him.  It  appeared  that 
the  defendant  was  a  clerk  for  the  plaintiffs,  and  lent  his 
.name  to  neutralize  the  property. 

Ellenborougb,  C.  J.,  at  the  Circuit,  nonsuited  the 
plaintiffs,  on  the  ground  that  it  did  not  lie  in  their 
mouths  to  gainsay  tbat  the  property  of  the  cargo  was  in 
the  defendant,  after'he  had,  with  their  privitj^  and  con- 
sent, put  in  a  claim,  as  owner,  before  the  Court  of  Ad- 
miralty, which  bad  been  induced,  on  that  statement  of 
fact's,  to  award  restitution  of  the  cargo  to  the  defendant, 
as  neutral  property  belonging  to  himself. 

A  rule  nisi  for  a  new  trial  was  refused  by  the  Sling's 
Bench,  with  the  following  opinion  : 
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**  EUenborough,  0.  J. :  I  think  that  the  plaintiffs  are 
estopped  by  their  own  act  in  setting  up  and  establish- 
ing, in  the  Court  of  Admiralty,  the  claim  of  DeMello  to 
this  property,  from  now  turning  around  and  insisting 
upon  it  as  their  own.  If  they  could  have  shown  that  De 
Mello  had  acted  tortiously,  as  against  them,  in  setting  up 
a  false  defence  and  claim  to  the  cargo  as  his  property  in 
that  Court,  that  might  have  served  them ;  but,  on  the 
contrary,  it  appeared  that  he  had  acted  all  through  with 
their  privity  and  consent.  DeMello  may  have  behaved 
like  a  rogue  to  the  plaintiffs,  but  both  plaintiffs  and  de- 
fendant have  behaved  wrongfully,  as  against  this  coun- 
try, in  colluding  to  make  French  property  appear  to  be 
Portugqese,  in  the  Court  of  Admiralty,  upon  the  ques- 
tion of  prize  as  against  the  captors. 

**  The  plaintiffs  should  go  back  to  the  Admiralty,  and 
have  the  matter  set  right  there,  that  the  opinion  of  the 
Court  may  be  taken  upon  a  true  statement  of  facts." 

On  the  authority  of  this  case,  therefore,  Prioleau 
could  never  be  heard  to  say  that  this  vessel  was  not 
Laird's  property.  No  case  has  been  suggested  by  the 
counsel  for  the  garnishees  which  points  to  any  different 
rule.    We  add  the  following  authorities  in  support  of  it : 

One  making  an  assertion  of  acts  in  Court  is  estopped 
thereafter  to  deny  it  (The  Mary,  1  Mason,  3G7). 

When  a  man  alleges  a  fact  in  a  Court  of  justice  for 
his  advantage,  he  ^hall  not  be  allowed  to  contradict  it 
afterwards.  It  is  against  good  morals  to  permit  such 
double  dealing  in  the  adihinistration  of'justice  (Wills  v. 
Kane,  2  Grant's  Causes,  63). 

One  who  has  intervpned  in  a  suit  on  a  bottomry  bond, 
as  mortgagee,  is  estopped  from  claiming  the  surplus  as 
owner  (The  Panama,  Olcott,  243). 

But  the  counsel  for  the  garnishees  argue,  that  they 
received  this  money  as  the  agents  of  Prioleau,  and  that 
the  case  is  to  be  treated  as  though  the  money  was  now 
in  the  possession  of  Prioleau  himself. 
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We  think  that  they  should  not,  in  fairness,  have  pat 
forth  such  a  claim,  and  that  it  will  not  be  listened  to  by 
the  Court  under  the  eircamstances  of  this  case. 

The  garnishees  were  acting  for  Mr.  Laird.  They 
knew  that  Mr.  Ward  represeiited  this  claim  against  Mr. 
Laird,  and  had  attached  this  fund  as  his  property.  They 
inform  him  of  their  power  of  attorney  from  Laird,  and 
they  propose  to  him  that  they  will  receive  the  money 
^' under  our  authority  from  the  claimants,  Laird  and 
Stiles,"  and  hold  it  here  till  he  should  have  the  oppor- 
tunity to  serve  his  attachment ;  and,  this  proposition 
being  accepted  by  Mr.  Ward,  and  his  attachment  having 
been  thereupon  vacated  by  him,  they  now  turn  around 
and  say,  '*  We  received  the  money,  not  under  our  power 
from  Laird  and  Stiles,  but  as  agents  for  Mr.  Prioleau." 

Such  a  change  of  position  is  neither  equitable  nor 
legal. 

If  Mr.  Thomson  had  stated  to  Mr.  Ward  that  he  was 
acting  for  Mr.  Prioleau,  he  would  not  have  obtained  the 
consent  to  discharge  the  attachment.  He  held  his  peace 
when  he  should  have  spoken.  He  should  be  compelled 
now  to  hold  his  peace  when  he  would  speak. 

**The  rule  of  law  is  clear,  that  when  one,  by  his 
words  or  conduct,  vrilfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things,  as  existing  at  the 
same  time  "  (Pickard  v.  Sears,  6  AdoL  cfe  EUis,  469). 

Such  is  this  case.  Mr.  Thomson's  words  and  con- 
duct certainly  caused  Mr.  Ward  to  believe  that  Thom- 
son's position  was  that  of  attorney  in  fact  for  Laird,  and 
that  the  position  of  the  fund,  as  to  the  right  to  attach  it 
as  the  property  of  Laird,  would  not  be  affected  by  its 
being  received  by  Mr.  Thomson.  Acting  on  this  belief 
and  assurance,  Mr.  Ward  vacated  the  attachment.  Mr. 
Thomson  is  then  concluded  from  averring  a  different 
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state  of  things  existing  at  the  time,  and  alleging  that,  in 
receiving  the  money,  he  was  agent  for  any  one  except 
Laird. 

Fifth  Point  The  above  propositions  being  true,  it 
follows  tliat  the  evidence  offered  by  the  garnishees  must 
be  excluded.  No  evidence  can  be  received  against  the 
decree  of  the  Prize  Court,  unless  it  be  evidence  of  a  title 
acquired  subsequent  to  the  seizure. 

(a)  But  there  is  no  evidence  of  any  such  subsequently 
acquired  title.  The  only  evidence  offered  to  prove  title 
in  Prioleau  is  the  bill  of  sale  of  January  3d,  1865,  exe- 
cuted five  months  before  the  seizure. 

(6)  As  to  this  paper,  there  is  no  evidence  of  its  bona 
fidss^  or  that  it  had  any  actual  consideration.  Suspicion 
is  cast  on  it  from  the  fact  that  it  was  not  recorded  at 
the  Custom  House  at  the  port  of  registry,  until  May  1, 
1865,  four  months  after  its  pretended  execution,  and 
that  it  was  never  made  to  appear  in  the  prize  proceed* 
ings. 

(c)  Tlie  execution  of  the  power  of  attorney  by  LaiM 
is  entirely  inconsistent  with  the  validity  of  the  bill  of 
sale. 

{d)  That  power  of  attorney  and  the  act«  of  the  par- 
ties are  consistent  with  one  of  three  theories,  namely : 

(1.)  That  the  bill  of  sale  was  never  a  reality  ; 

(2  J  A  retransfer  of  the  vessel  to  Laird ;  or 

(3.)  On  the  present  theory  of  the  garnishees,  an 
attempted  fraud  on  the  Prize  Court. 

On  neither  theory  can  it  be  regarded  by  this  Court. 

Siztli  Point.  On  the  state  of  facts  here  shown,  the 
libellants  insist  that  this  Court  must  decide  this  case  as 
if  this  Court  were  the  District  Court  of  Florida.  The 
object  and  intention  of  Mr.  Ward  and  Mr.  Thomson,  in 
their  negotiation,  was  simply  to  transfer  the  litigation 
to  this  Court,  without  in  any  way  affecting  their  rights. 
If  Mr.  Thomson  had  any  other  intention,  he  cannot  now 
be  allowed  to  bring  it  forward.    Now,  the  District  Court 
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of  Florida  would  never  have  allowed  the  party  who  pro- 
cured its  decree  of  ownership  in  Laird,  to  allege  before 
it  that  that  decree  was  procured  by  concealment,  and 
was,  in  fact,  an  imposition  on  the  Court.  This  Ck>art 
will  be  no  more  ready  to  allow  it. 

Seventh  Point.  The  procurement  by  Prioleau  of  the 
decree  of  ownership  in  Laird,  was  practically  an  assign- 
ment to  Laird  of  his  interest  in  the  vessel,  if  he  had  any. 
He  procured  a  decree  to  be  pronounced,  which,  per  «e, 
placed  the  title  to  the  vessel  where  it  declared  it  to  be. 
He  is  in  the  same  position  as  if  he  had  made,  executed, 
and  delivered  a  bill  of  sale  of  the  vessel  to  the  claimant. 
This  is  now  claimed  to  have  been  a  mere  cover  for  the 
purpose  of  defrauding  the  captors  and  the  United  States, 
and  this  Court  is  asked  to  help  the  success  of  the  arti- 
fice. But  a  Court  of  Admiralty,  which  is  a  Court  of 
Equity,  will  not  listen  to  such  a  claim  from  these  gar- 
nishees, who  were  the  active  agents  in  carrying  out  the 
transaction. 

Their  position  is  analogous  to  that  of  one  who,  hav- 
ing made  a  conveyance  of  his  property  to  cover  it  against 
his  own  creditors,  should  apply  to  the  Court  to  set  the 
assignment  aside,  in  order  to  protect  it  from  the  credit- 
ors of  his  grantee. 

(a)  No  Court  would  listen  to  such  a  suit  (Jackson  v. 
Dutton,  3  Barring.  98). 

(&)  The  assignment  would  be  held  good  (Bandal  v. 
Phillips,  3  Mason,  378). 

Eighth  Point.  The  garnishees  are  bound  by  the  ap- 
pearance of  Dockray  in  Florida.  They  should  have  im- 
mediately repudiated  his  action,  and  returned  the  fnnds. 
They  did  no  such  thing,  and  are  bound  by  that  appear- 
ance and  its  eifect  (The  Sally  Magee,  3  Wallace^  457 ; 
Benedict  v.  Smith,  10  Paige,  130). 

How,  then,  can  they  say  that  this  fund  is  not  the 
property  of  Laird,  when,  under  the  compulsion  of  its 
being  attached  as  Laird's  property,  they  have  given  the 
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appearance  for  him,  which  it  was  the  very  purpose  of  the 
attachment  of  the  fund  to  compel  ? 

Ninth  Paint  The  sumi  of  the  whole  matter  is  this. 
These  garnishees,  acting,  as  they  say,  as  agents  for  Mr. 
Prioleau,  procured  from  the  Prize  Court  a  decision  that 
a  certain  state  of  facts  existed.  They  now  seek  to  avoid 
the  effect  of  the  decree,  which  was  based  upon  that  state 
of  facts,  by  setting  up  that  the  state  of  facts  did  not 
exist. 

They  cannot  be  heard  to  make  that  allegation.  Their 
action  was' an  admission,  of  the  most  solemn  character, 
that  Mr.  Laird  was  the  owner  of  the  Wren.  It  was  an 
admission,  "on  the  faith  of  which  a  Court  of  justice  has 
been  led  to  adopt  a  particular  course  of  proceeding," 
and  such  admissions  are  "conclusive"  (1  Crreenl.  on  Ev. 
12  ed.  p.  234,  §  204). 

It  is  contrary  to  public  policy  that  they  should  be 
allowed  to  avoid  the  effect  of  that  adjudication  of  the 
Prize  Court,  and  thus  secure  for  themselves,  or  for  the 
principal  whom  they  claim  to  have  been  assisting,  the 
fruits  of  a  fraud,  which,  as  they  seek  to  show,  was  prac- 
ticed upon  that  Court,  not  only  with  the  knowledge,  but 
by  the  active  interference  of  them  all. 

AUegans  s^aam  turpitiidinem  nan  est  a/t(diendus. 

Blatchford,  J.  On  the  16th  of  June,  1865,  the 
United  States  tiled  a  libel,  in  Admiralty,  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
Florida,  against  the  steamer  Wren  and  her  cargo,  alleg- 
ing, in  the  libel,  that  certain  persons,  citizens  of  the 
United  States,  on  the  12th  of  June,  1865,  captured  the 
Wren  and  her  cargo,  on  the  high  seas,  as  prize  of  war  • 
that  the  captured  property  had  been  brought  into  Key 
West,  in  said  District ;  and  that  it  was  lawful  prize  of 
war,  and  subject  to  cotidemnation  and  forfeiture  as  such. 
It  prayed  a  condemnation  of  the  property.  An  attach- 
ment was  issued  against  the  Wren  and  her  cargo,  and 
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was  returned  dnly  executed.  A  monition,  in  the  usual 
form,  was  also  issued,  returnable  June  27tli,  and  was  re- 
turned duly  executed. 

Ou  the  2Cth  of  June,  1865,  a  claim  and  answer  signed 
**  Edward  G.  Stiles,  master  British  steamer  Wren,"  and 
dnly  verified,  was  filed  in  the  cause.  It  says :  '^  And 
now  comes  Edward  C.  Stiles  and  says,  that  he  is  the 
master  of  the  said  steamer  Wren,  and,  as  such,  is  the 
lawful  bailee  of  said  steamer,  her  tackle,  apparel  and 
furniture,  and  claims  the  same  for  the  owner  thereof; 
and  he  further  says,  that  John  Laird,  a  lawful  British 
subject,  residing  in  England,  is  the  true  and  bona  fide 
owner  of  said  steamer,  and  that  no  other  person  is  the 
owner  thereof,  as  appears  by  the  register  of  said  steamer, 
now  iu  possession  of  the  Court,  and  as  he  is  informed 
and  believes."  The  answer  also  denied  that  the  steamer 
was  prize  of  war,  and  averred  that  she  had  no  cargo,  and 
prayed  restitution. 

Ou  the  loth  of  August,  1865,  a  decree  was  made  in 
the  cause,  in  these  words  :  *^  A  claim  having  been  inter- 
posed for  this  vessel  and  cargo  by  Edward  G.  Stiles, 
master  of  said  vessel,  for  and  on  account  of  John  Laird, 
the  younger,  a  British  subject,  and  this  cause  having 
been  beard  on  the  libel  and  proofs  and  testimony  taken 
inpreparatoHOy  and  pleadings  of  the  claimant,  and  all  due 
proceedings  having  been  had,  and  the  Gourt  being  fully 
advised  in  the  premises,  and  it  appearing  to  the  Gourt 
that  the  said  steamer  Wren,  her  tackle,  apparel,  furni- 
ture aud  cargo,  were,  at  the  time  of  capture,  the  prop- 
erty of  enemies  of  the  United  States,  it  is  now  ordered, 
adjudged  and  decreed,  that  the  said  steamer  Wren,  her 
tackle,  apparel,  furniture  and  cargo,  be  condemned  and 
forfeited  to  the  United  States,  as  lawful  prize  of  war." 
The  decree  also  ordered  a  sale  of  the  property. 

From  the  testimony  in  the  prize  cause,  it  appears 
that  the  main  question  in  issue  was,  whether  the  Wren 
belonged  to  Laird,  a  subject  of  Great  Brlfltain,  residing 
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in  Liverpool,  and  was  bona  fide  neutral  property,  or 
whether  she  was  really  the  property  of  the  Government 
of  the  Confederate  States,  or  of  the  firm  of  Prazer, 
Trenholm  &  Co.,  acting  for  and  representing  such 
Government.  A  certificate  of  registry  was  found  on 
board  of  the  Wren,  at  the  time  of  her  seizure,  dated  at 
Liverpool,  Decembej?  24th,  1864,  signed  by  a  registrar, 
which  specified  December  24th,  1864,  as  the  date  of  reg- 
istry, and  stated  that  the  Wren  was  British  built,  and 
was  built  by  Laird  Bros.,  at  Birkenhead,  in  1864,  that 
her  port  of  registry  was  Liverpool,  that  John  Laird,  the 
younger,  of  Birkenhead,  shipbuilder,  was  the  owner  of 
the  whole  of  her,  and  that  William  Eaisbeek  was  her 
master.  The  Wren,  when  seized,  was  on  a  voyage  from 
Havana  to  Halifax  and  Liverpool.  She  was  seized  by 
persons  forming  part  of  her  crew.  She  had  previously 
been  engaged  in  running  the  blockade,  into  Galveston, 
Texas,  from  Havana,  and,  a  short  time  before  she  began 
the  voyage  on  which  she  was  seized,  she  had  entered  the 
port  of  Galveston,  discharged  a  cargo,  taken  one  of  cot- 
ton on  board,  and  carried  it  safely  to  Havana. 

From  the  decree  of  the  prize  Court  an  appeal  was 
taken,  on  behalf  of  the  claimant,  to  the  Supreme  Court 
of  the  United  States.  On  the  I6th  of  October,  1865,  a 
writ  of  sale  was  issued,  under  which  the  vessel  was  sold. 
The  proceeds  of  sale,  amounting  to  $37,108  50,  were  de- 
posited with  the  Assistant  Treasurer  of  the  United 
States,  at  New  York. 

The  appeal  was  heard  by  the  Supreme  Court,  and  it 
reversed  the  decree  of  the  Court  below.  The  case  is  re- 
ported in  6  Wallace^  582.  In  the  decision  of  the  Supreme 
Court,  as  reported,  the  question  is  stated  to  be,  whether 
the  vessel  was  the  i)roperty  of  the  enemies  of  the  United 
States.  It  is  also  stated  therein,  that  the  certificate  of 
registry  shows  that  **the  claimant"  iLaird)  is  "the 
builder  of  the  vessel  and  owner;"  that  "the  proofs 
show,  with  reasonable  certainty,  that  his  "  (Laird's)  "reg- 
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istered  master  brought  the  vessel  to  Havana,  and  was 
there  engaged  in  command  of  her  within  three  months 
after  she  was  launched  and  fully  equipped  for  the 
voyage,  and  which  was  within  three  months  of  the  time 
when  she  was  seized,  as  prize,  by  her  crew."  The  de- 
cision proceeds:  **It  is  quite  apparent,  therefore,  upon 
the  proofs,  that  the  claimant"  (Laird)  "not  only  built 
the  vessel,  but  put  his  master  in  command,  in  this,  her 
first  voyage,  and  the  presumption  would  seem  very 
strong,  if  not  irresistible  (nothing  else  in  the  case),  that 
he  continued  the  owner  for  the  short  period  of  six 
months  which  elapsed  after  she  was  built,  and  before  the 
seizure  took  place.  In  addition  to  this,  she  was  in  the 
command  of  a  master "  (Stiles)  "claiming  to  represent 
Laird  as  owner.  These  acts,  in  connection  with  the 
registry,  afford  strong  evidence  that  the  title  of  the  ves- 
sel was  in  the  claimant."  The  decision,  then,  after 
holding,  that  most  of  the  proofs  relied  on  to  disprove 
such  evidence  were  "inadmissible  and  incompetent  as 
testimony  in  a  Court  of  justice,"  because  they  did  "not 
rise  to  the  character  or  dignity  of  testimony  in  any 
Court  that  respects  the  law  of  evidence,"  goes  on  to 
say:  "We  agree,  that,  in  the  facts  and  circumstances 
surroimdiug  and  attending  the  history  and  operations  of 
this  vessel,  and  of  the  individuals  connected  with  her, 
there  are  matters  for  well-grounded  suspicion  and  con- 
jecture, as  it  respects  the  purpose  and  intent  with  which 
the  vessel  was  originally  built  and  sent  to  Havana ;  and, 
as  she  entered  immediately  on  furnishing  supplies  to  the 
enemy  and  receiving  cargoes  of  cotton  in  return,  it  is 
not  imreasonable  or  unnatural  to  suspect,  that  the  so- 
called  Confederate  States,  or  their  agents,  had  some 
connection,  if  not  interest  in  her.  But  this  alone  is  not 
evidence  on  which  to  found  a  judgment,  in  the  adminis- 
tration of  justice.  The  facts,  that  the  master,  Stiles, 
who  was  put  in  command  of  her  for  the  voyage  home, 
from  Havana  to  Liverpool,  was  an  ofScer  in  the  enemies' 
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naval  service,  and  had  belonged  to  the  United  States 
navy,  and  Helms,  who  was  in  some  way,  not  explainedt 
connected  with  her  voyages  in  running  the  blockade, 
and  who  was  the  agent  of  the  enemy  at  Havana,  might 
well  be  entitled  to  consideration  and  weight  on  the 
question,  if  there  had  been  any  legal  proof  in  the  case 
laying  a  foundation  for  such  a  conclusion.  So,  also,  would 
the  evidence  that  Stiles  destroyed,  at  the  time  of  the 
capture,  a  letter  from  Helms,  agent  of  the  ship,  as  he 
calls  him,  to  himself,  and  an  order  for  the  payment  to 
him  of  £40,  on  the  delivery  of  the  ship  at  Liverpool. 
But,  in  the  view  we  have  taken  of  the  case,  there  is 
no  foundation  of  legal  proof  of  the  ownership  of  the 
vessel  in  the  Confederate  States,  on  which  these  circum- 
stances can  rest,  or  be  attached,  as  auxiliary  considera- 
tions, to  influence  the  judgment  of  a  Court." 

From  the  language  of  the  decision  of  the  Supreme 
Court,  it  is  apparent,  that,  from  the  fact  that  Laird  built 
the  vessel,  and  that  she  was  registered  in  his  name  as 
builder  and  owner,  and  that  the  master  named  in  the 
certificate  of  registry  brought  her  from  Liverpool  to 
Havana,  and  was  in  command  of  her  at  a  time  less  than 
three  months  after  her  registry,  and  less  than  three 
months  before  her  seizure,  the  Court  presumed,  be- 
cause there  was  no  competent  evidence  to  the  con- 
trary, that  Laird  continued  to  be  the  owner  of  the  vessel 
at  her  seizure,  especially  as  Stiles  claimed  to  represent 
Laird,  as  owner.  On  this  the  Court  concluded  that,  as 
Laird  was  a  British  subject,  and  was  not  shown  to  be  the 
representative  or  agent  of  the  Confederate  Government, 
the  vessel  was  not  enemies'  property  at  the  time  of  her 
seizure.  It  is  also  apparent,  that  the  Court  thought, 
that,  on  the  facts  and  circumstances  disclosed  by  the 
proofs,  there  was  good  ground  for  suspicion  that  the 
Confederate  Government,  or  its  ageuts,  had  some  con- 
nection with,  or  interest  in,  the  vessel,  but  that  there 
was  no  legal  proof  of  the  existence  of  such  connection 
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or  interest,  bo  as  to  uphold  the  decree  condemDing  the 
vessel  as  enemies'  property. 

The  master.  Stiles,  iir  his  deposition,  in  the  prize 
case,  in  answer  to  the  interrogatories  in  prize,  states, 
that  the  vessel  *^  belonged  to  one  Laird,  Jnnior,  as  he 
inferred  from  the  register,  and  was  informed  ;*'  that 
*^  he  believes  that  one  Laird,  Junior,  was  owner  of  the 
vessel  at  the  time  she  was  seized;"  that  *^he  only 
knows  that  from  the  register,"  and  that  ^^  the  deponent 
was  engaged  to  take  the  vessel  to  Liverpool  and  deliver 
her  there  to  Prazer,  Trcnholm  &  Co."  The  master, 
also,  in  that  deposition,  speaks  of  Helms  as  ^'  the  agent 
of  the  vessel"  "at  Havana ;"  and  the  Supreme  Court,  in 
its  decision,  speaks  of  Helms  as  'Uhe  agent  of  the 
enemy,  at  Havana." 

It  appears,  by  the  evidence  in  the  present  case,  that 
Foster  and  Thomson,  after  the  decree  of  condemna- 
tion was  made,  were  retained  by  one  Charles  K.  Prioleau, 
who  has  for  many  years  been  a  member  of  the  firm  of 
Frazer,  Trenholm  &  Cd.,  to  attend,  on  behalf  of  Prioleau, 
to  the  prosecution  of  the  appeal  to  the  Supreme  Court. 
Foster  and  Thomson  do  not  ktiow  Laird,  and  never  saw 
him,  and  never  had  any  communication  or  corresi)ond- 
ence  with  him,  written  or  verbal.  On  that  retainer, 
Foster  and  Thomson  caused  the  transcript  of  the  record 
on  the  appeal  from  the  District  Court  in  Florida,  to  be 
sent  to  the  Supreme  Court,  and  made  the  necessary  de- 
posit of  money  with  the  clerk  of  the  latter  Court,  and 
employed  counsel  to  argue,  and  who  did  argue,  the 
appeal  in  the  Supreme  Court,  and  they  have  paid  such 
counsel  for  his  services. 

The  brief  of  such  counsel,  filed  in  the  Supreme 
Court,  on  the  appeal,  asserts  it  to  be  shown  by  the  record, 
that  the  Wren  was  never  sold  or  transferred,  and  was 
owned  by  Laird,  the  younger,  at  the  time  of  her  seizure ; 
that  she  was  owned  in  England,  by  an  Englishman,  and 
had  never  been  owned  by  any  one  else ;  that  she  was  at 
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all  times  the  property  of  a  British  neutral ;  and  that, 
therefore,  she  was  never  the  property  of  enemies  of  the 
United  States.  It  was  not  disclosed  to  the  Supreme 
Court  by  Foster  and  Thomson,  or  by  Prioleau,  that, 
prior  to  the  seizure  of  the  vessel.  Laird  had  parted  with 
all  his  interest  in  the  vessel,  or  had  sold  and  conveyed 
her  to  Prioleau,  or  that  Prioleau  had  any  interest  in  her 
at  the  time  of  her  seizure. 

The  case  was  decided  by  the  Supreme  Court  on  the 
23d  of  March,  1868.  The  mandate  of  that  Court  desig- 
nates the  suit  as  one  between  the  United  States,  libel- 
Ian  ts,  and  **  the  steamer  Wren  and  cargo,  and  E.  0. 
Stiles,  claimant,  respondents."  It  recites  the  decree  of 
the  District  Court  in  the  suit,  and  then  orders  that 
such  decree  be  reversed,  and  that  the  cause  be  remanded 
to  such  District  Court,  "  with  directions  to  restore  the 
vessel  and  cargo  to  the  claimant,  but  without  costs," 
and  then  commands  such  District  Court  that  such  fur- 
ther proceedings  be  had  in  the  cause,  in  conformity  to 
the  opinion  and  decree  of  the  Supreme  Court,  as  ought 
to  be  had. 

Foster  and  Thomson  received  such  mandate,  and 
then  drew  a  power  of  attorney  to  be  executed  by  Laird 
and  Stiles,  and  caused  it  to  be  sent  to  Prioleau,  with  in- 
structions that  he  should  procure  it  to  be  executed  by 
Laird  and  Stiles,  and  should  cause  it  to  be  returned  to 
Foster  and  Thomson.  It  was  so  executed.  It  bears 
date  July  2d,  1808,  and  was  returned,  executed,  to  Fos- 
ter and  Thomson.  By  its  terms.  Laird  and  Stiles  appoint 
Foster  and  Thomson  their  attorneys,  **to  receive  and 
collect  from  the  United  States  Government,  or  any 
branch  or  officer  thereof,  or  any  depositary  thereof,  any 
and  all  moneys,  the  avails  or  proceeds  of  the  sale  of  the 
steamer  Wren  and  her  cargo,  sold  under  decree  of  the 
District  or  Circuit  Court  of  the  United  States,  at  Key 
West,  in  the  Southern  District  of  Florida,  by  the  mar- 
shal of  the  United  States  for  the  said  District,  the  said 
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decree  having  been  reversed  by  the  Supreme  Conrt  of 
the  United  States,  ou  appeal,  and  this  power  having 
been  given  to  our  said  attorneys  for  receiving  restitution 
of  the  avails  of  the  said  steamer  Wren  and  cargo." 

On  tlie  28th  of  Deceiyber,  18G8,  the  libellants  in  this 
suit  filed  in  the  District  Court  of  the  United  States  for 
the  Southera  District  of  Florida,  a  libel,  in  admiralty, 
against  John  Laird,  the  younger,  for  the  same  cause  of 
action  that  is  sued  on  in  this  suit,  and  praying  the  same 
relief.  On  the  5th  of  January,  18(>9,  Foster  and  Thom- 
son wrote  to  Mr.  Dockray,  an  attorney  in  Florida,  ad- 
vising him  of  such  suit  in  Florida,  and  employing  him 
to  obtain  for  them  the  funds  in  Court  in  the  Wren  case, 
and  directing  him  not  to  enter  a  general  ai)pearaucc  for 
Laird  in  the  suit  in  Florida,  but  only  to  move  specially 
to  set  aside  the  process  and  any  attachment  against  tho 
Wren  fund.  On  the  Gth  of  January,  1809,  the  Court  in 
Florida  ordered  process  to  issue  in  such  suit,  retiu^nable 
on  the  3d  of  May,  18G9.  Such  process  was  issued  ou  the 
7th  of  January,  1809,  and  was  a  warrant  of  arrest  bail- 
able in  the  sum  of  $44,022.  On  the  same  day  such  war- 
rant was  returned,  not  served.  On  the  20th  of  January, 
1809,  Foster  and  Thomson  sent  to  Mr.  Dockray  a  copy 
of  the  said  power  of  attorney  from  Laird  and  Stiles,  in 
a  letter  to  him  which  said :  '*  We  lay  stress  on  this,  as 
the  particular  object  we  have  in  the  matter  is  to  receive 
the  money  under  it,"  the  power  of  attorney,  **and  we 
wish  to  have  the  Judge's  check  so  drawn,  that  we,  as  at- 
torneys, may  collect  it."  On  the  20th  of  February, 
18G9,  in  tlie  suit  in  Florida  against  Laird,  an  attachment 
was  issued  against  "the  proceeds  of  sale  of  the  steamer 
Wren,  now  on  deposit  with  the  Assistant  Treasurer  of 
the  United  States,  in  the  city  of  New  York,  and  subject 
to  the  order  of  this  Court,"  returnable  May  3d,  1809. 
This  attachment  was  executed  by  serving  a  copy  thereof, 
on  the  4th  of  March,  180!),  on  the  Assistant  Treasurer 
of  the  United  States  at  New  York.     On  the  same  20th 
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of  February,  1869,  a  monition,  in  the  suit  in  Florida 
against  Laird,  was  issued,  returnable  May  3d,  18G9,  and 
was  afterwards  returned  as  served  by  publication  in  a 
newspaper  published  at  Key  West,  and  by  posting  there. 
Negotiations  took  place  between  Foster  arid  Thomson 
and  Mr.  Ward,  who  represented  the  libellants  in  the  suit 
in  Florida  against  Laird,  and  who  also  represents  them 
in  this  suit,  respecting  a  disposition  of  the  Wren  funds 
which  should  transfer  them  to  the  city  of  New  York  in 
such  manner  that  process  of  attachment  in  this  suit 
should  be  served  on  them,  and,  on  the  24th  of  February, 
1809,  Foster  and  Thomson  wrote  to  Ward,  suggesting 
that  the  District  Judge  in  Florida  should  forward  to 
them  his  check  on  the  Assistant  Treasurer  in  New 
York  for  the  proceeds  of  the  Wren,  and  that  they  should 
draw  the  funds  under  their  authority  from  "  the  claim- 
ants. Laird  and  Stiles,"  and  keep  the  proceeds  in  their 
bands  suflBciently  long  to  enable  Mr.  Ward  to  serve 
upon  them.siich  process  or  papers  as  he  might  bead- 
vised.  This  proposal  appears  to  have  been  substantially 
agreed  to  by  Mr.  Ward,  for,  on  the  12th  of  March,  18G9, 
he  wrote  to  Mr.  Bethel,  his  attorney  at  Key  West, 
directing  him  to  "make  no  objection  to  the  forwarding 
by  the  Judge,"  to  Foster  and  Thomson,  '*of  the  check 
for  the  proceeds  of  the  Wren,  in  accordance  with  the 
mandate  of  the  Supreme  Court,"  and  saying:  "Until 
otherwise  advised,  hold  the  suit  where  it  is,  stayiijg  fur- 
ther proceedings  for  the  present,  but  do  not  discon- 
tinue. If  necessary  to  enable  the  Court  to  forward  the 
check,  stipulate  as  may  be  proper.  I  enclose  a  copy  of 
a  letter  from  Messrs.  Foster  and  Thomson  to  their  attor- 
ney "  (the  letter  of  March  13th  to  Mr.  Dockray,  next 
mentioned),  "  for  your  information.  Advise  me  by  tele- 
graph the  day  the  check  leaves  Key  West."  On  the 
13th  of  March,  18G9,  Foster  and  Thomson  wrote  to  Mr. 
Dockray,  advising  him  that  Mr.  Ward  had  decided  to 
make  no  objection  to  the  forwarding  by  the  Judge  to 
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them,  of  his  check  for  the  mouey,  and  enclosing  to  him 
a  copy  of  the  letter  of  the  12th,  from  Mr.  Ward  to  Mr. 
Bethel,  and  directing  him  to  obtain  the  check  payable 
to  their  order,  and  to  forward  it  to  them.  On  the  18th 
of  March,  18(59,  Dockray,  who  was  attorney  of  the 
United  States  for  the  Southern  District  of  Florida,  wrot^ 
to  Foster  and  Thomson,  saying:  **In  the  case  of  the 
steamer  Wren,  John  Laird,  owner,  &c.,  I  would  have 
written  you  several  weeks  ago,  if  I  was  at  liberty  to 
take  any  action  in  your  interest.  While  representing 
the  Government,  and  bound  by  the  instructions  of  the 
Attorney  General,  it  has  not  been  possible  for  me  to 
serve  you  as  indicated  in  yours  of  the  5th  of  January 
last.  Before  the  mandate  of  the  Supreme  Court  of  the 
«  United  States  reached  the  clerk  of  the  Court  at  Key 
West,  the  acting  United  States  Attorney  had  filed  a 
petition,  in  a  cause  of  possession,  against  the  proceeds 
of  the  sale  of  the  Wren,  the  monition  being  returnable 
December  1st,  1868.  The  Attorney  General,  however, 
directed  that  no  default  be  taken,  nor  any  other  steps, 
without  further  instructions.  The  matter  seems  to  be 
in  a  shape  to  enable  you  to  secure  the  benefit  of  the 
mandate  of  the  Supreme  Court  of  the  United  States  by 
proper  management.  It  is  certainly  my  duty  to  obey 
the  terms  of  the  decree  of  the  Supreme  Court,  as  it  also 
is  to  promptly  and  eiBciently  execute  any  instructions  I 
may  receive  from  the  Attorney  General.  If  you  will 
communicate  with  Senator  Osborn,  of  Florida,  at  Wash- 
ington, immediately,  you  may  be  able  to  obtain  definite 
instructions  to  be  forwarded  me  from  the  oflSce  of  the 
Attorney  General.  I  am  precluded  at  present  from  tak- 
ing any  steps  without  further  directions."  On  the  25th 
ot'  March,  1869,  Foster  and  Thomson  wrote  to  Mr. 
Dockray,  saying,  that  they  had  been  informed  that 
directions  had  been  sent  from  the  office  of  the  Attorney 
General  to  discontinue  the  suit  brought  in  behalf  of  the 
United  States  against  the  proceeds  of  the  Wren,  and 
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adding:  '* These  directions,  together  with  the  with- 
drawal of  opposition  by  Messrs.  Gushing,  will,  no  doubt, 
enable  you  to  obtain  and  forward  the  Judge's  check  to 
our  order."  On  the  26th  of  March,  1869,  Mr.  Dockray 
wrote  to  Foster  and  Thomson,  saying  that  he  should 
move  to  set  aside  the  process  and  attachment  in  the  suit 
brought  by  these  libellants  against  Laird,  in  Florida,  for 
want  of  jurisdiction.  On  the  13th  of  April,  1869,  the 
mandate  of  the  Supreme  Court,  and  a  certified  copy  of 
the  power  of  attorney  from  Laird  and  Stiles  to  Foster 
and  Thomson,  were  filed  in  the  Court  in  Florida,  the 
latter  paper  being  filed  by  Mr.  Dockray.  Some  delay 
took  place  in  the  receipt,  by  Mr.  Dockray,  of  the  in- 
structions from  the  office  of  the  Attorney  General  to 
discontinue  the  proceeding  in  the  suit  referred  to,  bat 
they  were  received  by  him  on  or  before  the  8th  of  May,* 
1869.  On  that  day  Mr.  Ward  telegraphed  to  Mr.  Bethel, 
directing  him  to  consent  absolutely  to  forwarding  to 
Foster  and  Thomson  the  Judge's  check  for  the  proceeds 
of  the  Wren,  drawn  to  their  order,  and  to  require  no 
bond  or  stipulation.  On  the  same  day,  Mr.  Dockray,  in 
the  Prize  Court,  in  Florida,  in  the  prize  case,  as  *' attor- 
ney and  proctor  for  John  Laird,  claimant,"  exhibited  to 
the  Court  the  mandate  of  the  Supreme  Court,  and 
moved  for  a  final  decree  in  accordance  with  the  require- 
ments of  the  mandate.  On  the  same  day,  in  the  suit  in 
Florida  brought  by  these  libellants  against  Laird,  a 
paper  was  filed  in  the  Court,  entitled  in  the  suit,  and 
signed,  "John  Laird,  by  F.  A.  Dockray,  attorney  and 
proctor,"  and  reading  thus:  "And  now  comes  John 
Laird,  the  respondent  in  this  cause,  and  makes  his  gen- 
eral appearance  herein,  and  claims  the  proceeds  in  the 
registry  of  this  Court,  as  attached  in  this  suit."  The 
record  of  the  Court  states  that  such  appearandb  and 
claim  was  filed  by  Laird.  On  the  same  day,  in  the  same 
suit,  a  paper  was  filed  in  the  Court,  entitled  in  the  suit, 
and  signed,  "John  Laird,  by  F.  A.  Dockray,  attorney 
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and  proctor,"  and  reading  thus  :  "And  now  comes  John 
Laird,  by  his  attorney  and  proctor,  F.  A.  Dockray,  and 
moves  the  Court  for  an  order  dissolving  the  attachment 
herein."    Ai)pended  to,  and  filed  with,  this  paper,  was  a 
consent  signed  by  Mr.  Bethel's  firm,  as  proctors  for  the 
libellants,  consenting  to  such  motion  "absolutely  and 
without  stipulation  or  bond."      On  the  10th  of  May, 
1809,  in  the  same  suit,  an  order  was  entered,  entitled  in 
the  suit,  reciting  that  "John  Laird,  respondent  herein, 
by  F.  A.  Dockray,  his  attorney  and  proctor,"  had  moved 
for  a  dissolution  of  the  attachment,  and  that  the  libel- 
lants, by  their  attorneys  and  proctors,  had,  in  writing 
filed,  consented  thereto  absolutely  and  without  stipula- 
tion or  bond,  and  ordering  "that  the  attachment  issued 
out  of  this  Court,  upon  the  proceeds  of  the  sale  of 
the  steamer  Wren,  now  on  deposit  with   the  Assist- 
ant Treasurer  of  the  United  States  at  New  York,  be 
dissolved."    On  the  same  day,  in  the  Prize  Court,  in 
Florida,  in  the  prize  case,  a  decree  was  entered,  reciting 
the  former  decree,  and  the  appeal  to  the  Supreme  Court, 
and  the  action  of  that  Court,  and  the  filing  of  it^  man- 
date, and  stating  that  the  costs  and  expenses  in  the  pro- 
ceeding, amounting  to  $5,600  88,  had  been  taxed  and 
paid  to  the  officers  of  the  Court  entitled  thereto,  out  of 
the  proceeds  of  the  sale  of  the  steamer  Wren,  and  then, 
"  on  motion  of  F.  A.  Dockray,  attorney  and  proctor  of 
John  Laird,  clnimant,"  decreeing  that  the  remainder  of 
the  proceeds  of  the  steamer  Wren,  amounting  to  the 
sum  of  $31,441  62,  on  deposit  with  the  Assistant  Treas- 
urer of  the  United  States  at  New  York,  and  subject  to 
the  order  of  the  Court,  "  be  paid  to  the  said  John  Laird, 
claimant,"  and,  further,  stating  that  it  appeared  to  the 
Court,  "  that  Foster  and  Thomson,  of  the  city  of  New 
York,  are  the  lawfully  authorized  attorneys  in  fact  of  the 
said  John  Laird,  claimant,"  and  then  decreeing,  "that 
the  said  proceeds  be  paid  to  the  said  Foster  and  Thom- 
son."   The  record  of  the  Court  then  proceeds  :  "  Where- 
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upon,  checks  No.  199,  for  $29,809  (52,  and  No.  200,  for 
$L,5T2,  were  drawn  in  favor  of  Foster  and  Thomson,  of 
New  York,  attorneys  for  Laird  and  Stiles,  as  [igainst 
the  proceeds  of  the  steamer  Wren,  on  deposit  with  the 
Assistant  Treasurer  of  the  United  States  at  New  York, 
which  checks  were  delivered  to  P.  A.  Dockray,  Esquire, 
attorney  for  Foster  atid  Thomson,  and  attorney  in  fact 
for  John  Laird,  and  his  receipt  therefor  taken."  The  re- 
ceipt is  entitled  in  the  prize  suit,  and  is  signed,  **  F.  A. 
Dockray,  attorney  for  Foster  and  Thomson,  of  New 
Y'ork,  attorney  in  fact  for  John  Laird,  claimant,"  and  is 
a  receipt  for  the  two  checks  as  drawn  by  the  Judge  on 
the  Assistant  Treasurer,  and  payable  to  the  order  of 
Foster  and  Thomson.  On  the  10th  of  May,  18G9,  Dock- 
ray  wrote  to  Foster  and  Thomson,  enclosing  to  them  the 
two  checks,  and  advising  them  that  he  would  write  to 
them  the  next  dav  in  full,  and  send  to  them  certified 
copies  of  the  proceedings  had  on  the  dissolution  of  the 
attachment.  That  letter  and  the  two  checks  were  re- 
ceived by  Foster  and  Thomson  oi^  the  19th  of  May,  1«SG9, 
and  on  that  day  the  amount  of  the  larger  check  of  the 
two  was  paid  to  Foster  and  Thomson  by  the  Assistant 
Treasurer.  The  amount  of  the  smaller  check  was  paid 
to  them  a  few  days  afterwards.  After  the  larger  check 
had  been  jiaid,  Foster  and  Thomson  received  from 
Dockray  a  letter  dated  May  llth,  18C9,  advising  them 
that  he  induced  Mr.  Bethel's  firm  to  consent  to  the  mo- 
tion for  the  dissolution  of  the  attacliment,  by  himself 
agieeing  to  enter  a  general  appearance  for  Laird,  and 
stating  his  reasons  for  so  doing,  and  sending  to  thein  a 
certified  copy  of  the  proceedings. 

The  funds  so  in  the  hands  of  Foster  and  Thomson 
are  the  funds  which  have  been  attached  in  this  suit  as 
the  funds  of  the  respondent  Laird.  It  is  not  shown  that 
Prioleau,  or  his  agents,  ever  informed  the  Prize  Court 
in  Florida,  that,  prior  to  the  seizure  of  the  Wren,  Laird 
had  parted  with  all  his  interest  in  the  vessel,  or  had  sold 
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and  conveyed  her  to  Prioleau,  or  that  Prioleau  had  any 
interest  in  her  at  the  time  of  her  seizure,  or  claimed  any 
interest  in  her  proceeds  which  that  Court  was  restoring ; 
or  that  any  such  information  was  given  by  Prioleau,  or 
his  agents,  to  Mr.  Ward,  or  to  the  libellants,  prior  to  the 
receipt  of  the  fund  by  Foster  and  Thomson. 

It  is  now  set  up  by  Foster  and  Thomson,  that,  in  all 
their  transactions  respecting  this  matter,  from  the  com- 
mencement of  their  connection  with  it,  they  were  acting 
on  behalf  of  Prioleau,  and  not  of  Laird ;  that  they  so 
acted  in  procuring  a  reversal  by  the  Supreme  Court  of 
the  decree  condemning  the  vessel,  and  in  obtaining  the 
money  from    the  Prize    Court;   and  that   they  knew 
tliroughout  of  Mr.  Prioleau's  having  been,  for  many 
years,  a  member  of  the  firm  of  Frazer,  Trenholm  &  Co. 
The  inadmissible  and  incompetent  testimony  referred  to 
by  the  Supreme  Court,  in  its  decision,  was  apart  of  the 
depositions  in  preparaiario^  of  persons  on  board  of  the 
vessel,  and  was  presented  as  tending  to  show  ownership 
of  the  vessel  in  Frazer,  Trenholm  &  Co.,  on  behalf  ofi 
and  as  agents  of,  the  Confederate  States.    It  consisted, 
partly,  of  the  statement  of  one  witness,  that  he  believed 
that  Frazer,  Trenholm  &  Co.  were  the  owners  of  the  ves- 
sel at  the  time  she  was  seized,  that  he  had  heard  Helms, 
at  Havana  (the  same  person  who  is  spoken  of  by  the 
Supreme  Court,  in  its  decision,  as  the  agent,  of  "  the 
enemy,"  at  Havana),  speak  of  Frazer,  Trenholm  &  Co. 
as  the  owners  of  the  vessel,  that  he  believed  the  real 
and  true  property  of  the  vessel  to  be  in  Frazer,  Tren- 
holm &  Co.,  and  that  he  had  heard  Helms  say  that  be 
was  the  agent  of  Frazer,  Trenholm  &  Co.,  for  the  Wren, 
and  other  steamers,  at  Havana;  and  of  the  statement  of 
another  witness,  that  he  believed  the  vessel  wafi  the 
property  of  the  Confederate  States,  and  that  he  so  be- 
lieved, from  what  he  had  heard  her  former  master  say, 
with  whom  he  had  sailed  in  her. 

As  evidence,  in  the  present  case,  of  the  fact  that 
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Prioleau  and  not  Laird,  at  all  times  at  and  after  the 
seizure  of  the  vessel,  owned  her,  and  that  Foster  and 
Thomson  are  at  liberty  to  maintain  that  they  hold  for 
Prioleau,  and  not  for  Laird,  the  moneys  which  they  re- 
ceived from  the  Prize  Court  in  Plorida^^  there  is  produced 
to  the  Court  the  original  of  an  instrument  signed  by  the 
respondent  Laird,  as  ''John  Laird,  Jr.,"  and  dated  Jan- 
nary  3d,  1865,  whereby  he,  described  therein  as  "  John 
Laird,  the  younger,  of  Birkenhead,  in  the  county  of 
Chester,  shipbuilder,"  in  consideration  of  £15,450,  paid 
to  him  **by  Charles  Kuhn  Prioleau,  of  Liverpool,  in  the 
county  of  Lancaster,  merchant,"  transfers  "  sixty-four 
sixty-fourth  shares  "  in  the  Wren  to  Prioleau,  and  cove- 
nants that  she  is  free  from  incumbrances.  This  bill  of 
sale  was  registered  in  the  Custom  House  at  Liverpool, 
May  1st,  18(55. 

On  the  part  of  Prioleau,  acting  through  Foster  and 
Thomson,  it  is  contende49  that,  under  this  process  of 
garnishment,  the  libellants  have  no  greater  rights  against 
Foster  and  Thomson  than  Laird  himself  would  have 
against  them,  as  respects  the  funds  in  their  hands ;  that, 
if  Laird  could  not  recover  the  funds  from  them,  or  from 
Prioleau,  such  fun^s  cannot  be  held  under  the  attach- 
ment in  this  case  against  Laird  ;  that,  inasmuch  as  Laird 
sold  the  vessel  to  Prioleau,  Laird  could  not  recover  these 
funds  from  Foster  and  Thomson,  or  from  Prioleau ;  that 
the  question  is  merely  one  as  to  who,  in  fact,  owns  the 
funds ;  that  the  proceedings  in  the  prize  suit  do  not 
estop  Prioleau  from  showing,  in  this  suit,  that  ho  really 
owns  the  funds,  and  owned  the  vessel  when  she  was 
seized  ;  that  the  libellants  have  no  more  right  to  insist 
on  such  estoppel,  than  Laird  would  have,  if  he  were 
seeking  to  recover  these  funds  from  Prioleau  ;  and  that 
neither  the  original  decree  of  the  Prize  Court,  nor  the 
decree  of  the  Supreme  Court,  was  a  decree  that  Laird 
owned  the  Wren  when  she  was  seized,  or  that  Prioleau 
did  not  then  own  her. 
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It  clearly  api)ear8,  by  the  language  of  the  decree  of 
condemnation  uiiide  by  the  Prize  Oonrt,  that  it  con- 
demned the  Wren,  as  lawful  prize  of  war,  on  tlie  ground 
that  she  was,  at  the  time  of  her  capture,  the  property  of 
enemies  of  the  United  States.  The  claim,  put  in  on  be- 
half of  Laird,  had  averred  that  Laird,  **a  lawful  British 
subject,  residing  in  England,  is  the  true  and  iana  fide 
owner  of  said  steamer,  and  that  no  other  person  is  the 
owner  thereof."  The  decree  necessarily  negatived  this 
averment  of  the  claim,  and,  in  declaring  that  the  vessel 
was  **  the  property  of  enemies  of  the  United  States," 
declared  that  she  was  not  tte  property  of  Laird.  On  the 
appeal,  the  Supreme  Court,  as  appears  from  its  decision, 
not  only  decided  that  there  was  no  legal  proof  that  the 
vessel  was  owned  by  the  Confederate  States,  or  their 
agents,  but  also  decided  that  there  was  strong  evidence 
that  the  title  to  her  was  in  Laird,  who  is  called  by  the 
Court  **  the  claimant,"  and  that  he  owned  her.  From 
the  whole  case,  it  is  manifest,  that  the  Supreme  Court, 
on  the  appeal  taken  on  behalf  of  Laird,  in  order  to  find 
that  the  vessel  was  not  enemy  property,  was  obliged  to 
find,  and  did  find,  that  the  vessel  was  the  property  of 
Laird,  the  claimant  of  her.  The  decree  of  the  Supreme 
Court  reversed  the  decree  of  the  District  Court,  that  is, 
declared,  in  reversal  of  the  latter  decree,  that  the  vessel 
was,  at  the  time  of  her  capture,  not  the  property  of 
enemies  of  the  United  Stat^js,  and  remanded  the  case, 
w^ith  directions  to  restore  the  vessel  to  the  claimant. 
The  claimant  was  Laird,  who  claimed  as  owner;  and 
Prioleau,  through  Foster  and  Thomson,  as  is  shown,  in 
fact  pricured  the  Prize  Court  to  make  a  decree  that  the 
$3i,441  02  be  paid  to  *Mohn  Laird,  claimant,"  that  is,  to 
John  Laird  by  virtue  of  his  claim  filed  in  the  Prize 
Court,  which  was  a  claim  to  the  vessel  as  her  "  true  and 
bona  fide  own^r ;"  and  sucli  a  decree  was  made. 

lu  the  prize  suit,  if  Prioleau  had,  in  fact,  an  interest 
in  the  vessel,  he  could  have  interposed  a  claim,  and  put 
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himself  in  a  position,  on  the  record,  to  contest  the  pros- 
ecution in  the  Prize  Court,  and  to  be  a  direct  party  to  an 
appeal.  If,  in  fact,  he  became  the  owner  of  the  vessel 
ten  days  after  her  registry,  so  that  he  owned  her  substan- 
tially during  the  whole  of  her  career,  he  was,  most 
clearly,  a  party  to  the  suit  in  rem  against  her,  and  Laird 
was  no  party.  Notice  of  the  suit,  l)y  attachment  and 
publication,  if  notice  to  the  owner,  was  notice  to  Prio- 
leau.  Notice  to  Stiles,  the  master,  was  notice  to  Prio- 
leau,  the  real  owner.  In  this  view,  Prioleau  is  bound  by 
the  record  of  the  proceedings  in  the  Prize  Court  (Croud- 
son  V.  Leonard,  4  Cranch,  434,  437).  The  attachment  of 
the  vessel  in  the  prize  suit,  was  notice  to  her  owner,  and, 
therefore,  notice  to  Prioleau  as  such  owner,  and  he  was 
a  party  to  that  suit,  and  the  decision  in  the  suit  binds 
him,  and  is  conclusive  as  against  him,  and  cannot  be  re- 
examined in  this  suit  (The  Mary,  9  Vranoh^  12G,  144; 
Bradstreet  v.  The  Neptune  Ins.  Co.  3  Sumner^  GOO). 

But,  beyond  this  prtnciple,  it  clearly  appearing  that 
Prioleau,  throuc^h  Foster  and  Thomson,  actually  prose- 
cuted the  a])peal  in  the  Supreme  Court,  aud  procured 
that  Court  and  the  Prize  Court  to  declare  that  the  aver- 
ment of  ownership  in  Laird,  made  in  the  claim  and  an- 
swer in  the  prize  suit,  was  true,  and,  consecpiently,  that 
his,  Prioloau's,  present  claim  of  ownership  had  no  found- 
ation, and  that  he  also  procured  the  Prize  Court  to  re- 
store the  money,  the  proceeds  of  the  sale  of  the  vessel, 
to  Laird,  as  owner,  Prioleau  is  estopped  from  denying, 
in  this  suit,  that  Laird  was  such  owner.  Prioleau  did 
not  disclose  his  ownership  to  the  Sui)reme  Court  or  to 
the  Prize  Court,  His  assertion  now  is  that  he  owned 
the  vessel  when  she  was  seized.  If  his  claim  now  were 
that  his  interest  in  her  accrued  after  her  seizure,  there 
might,  perhaps,  be  some  reason  for  entertaining  a  more 
favorable  view  of  his  position.  But  he  permitted  Stiles 
to  conceal  the  true  ownership  of  the  vessel,  and  to  assert 
a  falsehood  to  the  Prize  Court.    That  falsehood  was  as* 
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serteil  nearly  six  months  after  the  transfer  to  Prioleau, 
and  nearly  two  months  after  the  entry  of  the  transfer 
at  the  Custom  House  in  Liverpool.  Priolean  also  per- 
mitted the  vessel  to  be  sailing;  with  a  certificate  of  reg- 
istry showing  that  Laird  was  her  owner,  at  a  time  when 
Prioleau  was  her  owner  by  bill  of  sale  from  Laird,  and 
when  such  bill  of  sale  had  been  entered  in  the  Custom 
House  where  the  original  registry,  in  the  name  of  Laird« 
as  owner,  was  made.  In  a  case  of  libel  as  prize  of  war, 
the  burden  of  proving  the  neutral  ownership  of  the  ves- 
sel being  upon  the  claimant,  the  papers  of  the  vessel  are 
allowed  to  be  evidence  on  the  question  of  such  owner- 
ship, and  the  claimant,  being  thus  permitted  to  resort 
to  them,  is  bound  to  see  that  they  are  true  papers.  The 
British  Merchant  Shipping  Act  of  1854  (17  &  18  7icL 
ch.  104)  provides  (§  57)  that  every  bill  of  sale  for  the 
transfer  of  any  registered-  ship,  when  duly  executed, 
shall  be  produced  to  the  registrar  of  the  port  at  which 
the  ship  is  registered,  with  a  declaration  made  by  the 
transferee,  under  section  56,  and  that  the  registrar  shall 
thereupon  ent.er  in  the  register  book  the  name  of  the 
transferee  as  owner  of  the  ship  comprised  in  the  bill  of 
sale,  and  shall  endorse  on  the  bill  of  sale  the  fact  of  such 
entry  having  been  made,  with  the  date  and  hour  thereof. 
In  the  present  case,  this  was  done,  and  the  name  of 
Prioleau  was  entered  in  the  register  book,  in  the  office 
of  the  registrar,  in  the  Custom  House  at  Liverpool,  as 
the  owner  of  the  Wren,  on  the  1st  of  May,  1865.  The 
Act  also  provides  (§  88)  that,  if,  on  any  change  of  own- 
ership in  the  vessel,  the  owner  desires  to  have  the  ves- 
sel registered  anew,  it  shall  be  lawful  for  the  registrar  of 
the  port  at  which  the  ship  is  already  registered,  on  the 
delivery  up  to  him  of  the  existing  certificate  of  registry, 
and  on  compliance  with  such  of  the  other  requisites  to 
regivstry  as  the  registrar  thinks  material,  to  make  such 
registry  anew,  and  grant  a  certificate  thereof.  Prioleau, 
therefore,  might  easily,  within  the  five  months  and  a 
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half  which  elapsed  between  the  date  of  the  bill  of  sale 
and  the  seizure  of  the  Wren,  have  procured  for  that 
vessel  a  certificate  of  registry  showing  the  ownership  of 
her  by  Prioleau,  and  which,  if  on  board  of  her  at  her 
seizure,  as  it  ought  to  have  been,  would  have  made  it  im- 
possible for  the  Supreme  Court  to  decide  that  Laird  was 
her  owner,  based,  as  that  decision  was,  solely  upon  the 
certificate  of  registry  found  on  board.  Is  it  possible 
that  a  Court  of  the  United  States  can  be  seriously  in- 
voked to  sustain  Prioleau  in  committing  a  fraud  of  this 
character  on  another  Court  of  the  United  States,  and 
to  aid  him  in  securing  the  fruits  of  the  fraud  ?  If  Prio- 
leau had  disclosed  to  the  Supreme  Court,  or  to  the  Prize 
Court,  the  fact  that  the  certificate  of  registry  found  on 
board  the  Wren  did  not  state  her  true  ownership  at  the 
time  of  her  seizure,  is  it  not  entirely  clear  that  the  de- 
cree of  condemnation  would  not  have  been  reversed  ? 
Prioleau  must  be  held  to  be  barred  from  the  privilege  of 
now  denying  what  he  asserted  in  those  Courts,  and  of 
now  asserting  what  he  denied  in  those  Courts.  As  be- 
tween him  and  the  Courts  of  the  United  States  and 
these  libellants,  the  vessel  and  her  proceeds  belonged 
to  Laird,  whatever  might  be  adjudged  in  regard  to 
such  proceeds,  if  either  Laird  or  Prioleau  were  seeking 
to  recover  such  proceeds  from  the  possession  of  the 
other. 

There  is  another  view  of  this  case.  The  agents  of 
Prioleau  did  not  disclose  to  Mr.  Ward  that  the  funds  be- 
longed to  Prioleau,  and  did  not  belong  to  Laird.  If  thej^ 
had  disclosed  to  him  their  intention,  when  tbe  funds 
should  be  released  from  the  attachment  in  the  Florida 
Court,  and  be  transferred  from  the  custody  of  that 
Court,  in  prize,  and  should  reach  their  hands,  to  set  up 
that  the  funds  did  not  belong  to  Laird,  but  belonged  to 
Prioleau,  is  it,  on  the  state  of  proofs  now  disclosed,  to 
be  imagined  that  Mr.  Ward  would  have  consented  to  re- 
lease the  attachment?    The  libellants,  represented  by 
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3Ir.  Ward,  are  entitled  to  have  this  Court  act  upon  the 
matter  as  the  Court  in  Florida  would  have  acted  ni)on 
it,  it'  it  had  been  made  known  to  that  Court,  before  the 
delivery  of  the  funds  to  Poster  and  Thomson,  and  be- 
fore the  release  of  the  attachment,  that  Prioleau  was 
the  owner  of  the  vessel  when  she  was  seized.  Is  it  to 
l)e  imagined  that  that  Court  would  have  delivered  the 
funds  to  Prioleau,  or  would  have  discharged  the  attach- 
ment, as  one  which,  while  issued  against  funds  belong- 
ing to  Laird,  had  been  levied  on  funds  belonging  to 
Prioleau  ?  And  yet  this  Court  is  asked  to  deliver  the 
funds  to  Prioleau,  and  to  hold  them  not  to  have  been 
properly  levied  on  as  the  funds  of  Laird.  This  case 
falls  directly  within  the  principle  which  holds  a  party 
concluded  by  his  acts  and  admissions,  on  the  faith  of 
which  a  Court  of  justice  has  been  led  to  adopt  a 
particular  cause  of  proceeding  (i  GreenleaJ  on  Evidence^ 

In  the  foregoing  views,  I  have  proceeded  on  the 
ground  that,  in  fact,  Foster  and  Thomson  have  regarded 
themselves  as  acting  throughout  for  Prioleau,  and  not 
lor  Laird,  and  have  acted  throughout  for  Prioleau  as 
agaiust  Laird.  But  it  is  such  very  action  which  estops 
them  and  Prioleau  from  now  saying  that  the  money  is  not 
Lamrs  money.  As  between*  them  and  the  Court  in 
J^  lorida,  and  the  Supreme  Court,  and  these  libellants, 
iU)ster  and  Thomson  received  the  money  as  Laird's 
money,  and  not  as  Priolcau's  money.  And,  if  they  were 
lo  Claim  to  hold  it  for  Laird,  as  against  Prioleau,  it  would 
M-!l?'  /?.  ^'i""  authority  of  the  case  of  De  Mctton  v.  De 
from  ^^  ?^'  ^^^^^^  "^^^  Pnoleau  could  not  recover  it 

,..Jl!.;,  "'*  ^"^  ^'^^*"^S  colluded  with  Laird  and  Stiles  to 
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I  mnst,  therefore,  hold,  that,  for  the  purposes  of  the 
attachments  levied  in  this  suit,  the  moneys  levied  on 
thereunder  in  the  hands  of  Foster  and  Thomson,  were 
the  moneys  of  the  respondent. 


APRIL,   1878. 

THE  STBAMTUG  GENERAL  U.  8.  GBANT. 

Collision  in  New  York  Harbor. — Steaher  and  Sailing  Vessel. — 
Change  of  Course  by  the  Latter. — Apprehension  of  Collision. 

A  lighter  bound  from  the  East  rirer  to  Jersey  City,  with  the  wind  free,  saw  a 
tug  coining  down  the  North  river,  with  a  canal-boat  alongside.  The  captain  of 
the  lighter,  apprehending  danger  of  collision,  as  he  saw  no  moTement  on  the 
part  of  the  tug  to  avoid  the  lighter,  kept  away  two  points.  A  collision  ensued, 
the  canal-boat  alongside  of  the  tug  striking  the  lighter  on  her  starboard  side, 
aft  of  amidships,  and  causing  her  to  sink : 

Hdd,  That  the  lighter  was  in  fault  for  changing  her  course,  and  was  responsible 
for  the  collision. 

When  a  change  of  course  is  admitted  or  established  on  the  part  of  a  vessel  which 
is  under  obligation  to  keep  her  course  as  ogoiDst  another  vessel  which  is  bound 
to  avoid  the  former  vessel,  a  very  close  scrutiny  of  the  conduct  of  the  former 
vessel  is  necessary. 

The  excuse  for  a  change  of  course  by  such  a  vessel,  that  the  other  vessel  was  tak- 
ing no  steps  to  get  out  of  the  way,  is  not  to  be  favored. 

It  is  the  actual  danger  of  collision  which  determines  the  duties  of  both  vessels,  and 
not  the  apprehension  merely. 

This  was  a  libel  filed  by  the  owners  of  the  lighter 
Gem,  to  recover  the  damages  occasioned  by  her  being 
sunk,  in  a  collision  with  a  canal-boat  towed  alongside  of 
the  steamtng  General  U*  S.  Grant.  The  lighter  was  \ 
bound  from  Pier  3  East  river  to  Jersey  City,  the  wind 
being  northeast.      Arriving  near  Oastle   Garden,  she 
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saw  the  tug  coming  down  tbe  North  river,  towing  a 
canal-boat,  which  was  fastened  to  her  starboard  side, 
^ith  her  bow  projecting  beyond  the  bow  of  the  tug.  It 
was  alleged,  on  behalf  of  the  lighter,  that  tbe  tag  kept 
on,  without  taking  any  means  to  avoid  her,  and  that,  as 
soon  as  a  collision  was  apprehended,  the  lighter  was 
kept  away  two  points,  in  order  to  avoid  it,  bnt  she  was 
struck  by  the  canal-boat,  nearly  amidships,  and  sunk. 

On  behalf  of  the  tug,  this  change  of  course  on  tbe 
part  of  the  lighter  was  charged  to  have  been  the  sole 
cause  of  thcrcollision. 

For  libellaiits^  Benedict,  Taft  &  Benedict, 
For  claimants,  Be^,  Donohue  dh  Cooke, 

Blatohford,  J.  It  being  incumbent  on  the  tag  to 
avoid  the  lighter,  or  to  show  a  suflScient  excuse  for  her 
failure  to  do  so,  she  has  a&snmed  the  burden  of  Bliowing 
that  the  lighter  did  not  fulfil  her  obligation  of  keeping 
her  course,  and  that  the  change  of  course  of  the  lighter 
was  the  absolute  and  direct  cause  of  the  collision.  The 
lightc'T,  while  admittiug  a  change  of  course,  insists,  that 
such  change  did  not  cause  or  contribute  to  the  collision; 
that  she  made  the  change  with  a  view  of  avoiding  a  col- 
lision which  seemed  certain  ;  that,  at  the  time  she  made 
it,  the  tug  had  made  no  movement  to  avoid  her,  and  was 
coming  on  a  course  which  was  certain  to  bring  the  two 
vessels  into  collision,  unless  the  one  or  the  other  of  them 
made  a  change ;  that  the  change  by  the  lighter  was  made 
at  so  short  an  interval  of  space  and  -time  before  the  col- 
lision ajs  to  make  the  movement  substantially  one  in  the 
extremity  of  peril ;  and,  that  such  change  is  not  to  be 
regarded  as  a  causative  or  contributory  fault. 

When  a  change  of  course  is  .a^dmitted  or  established, 
on  the  part  of  a  vessel  which  is  under  obligation  to  keep 
Jier  course,  as  agajjast  Another  vessel  which  is  bound  to 
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avotcl  the  former  vessel,  a  very  close  scrutiny  of  the  con- 
duct of  the  former  vessel  is  necessary.  She  has  violated 
an  express  rule  of  navigation.  Whenever  such  a  change 
of  course  has  taken  place,  it  is  always  set  up,  that  the 
other  vessel  was  taking  no  step  to  get  out  of  the  way. 
Such  an  excuse  for  a  change  of  course  is  easily  made, 
but  it  is  not  to  be  favored ;  because,  while  it  tends  to 
hold  rigidly  the  one  vessel  to  her  duty  of  getting  out  of 
the  way,  it  tends  to  relax  the  obligation  on  the  other  to 
keep  her  course.  Both  duties  are  correlative,  and  of 
equal  force.  The  libel  in  this  case  avers,  that  the  lighter, 
"as  soon  as  a  collision  was  ai>i)rehended,  was  kept  away 
some  two  points."  A  vessel  whose  duty  it  is  to  keep 
her  course  has  no  right  to  change  it  as  soon  as  she  ap- 
prehends a  collision.  In  this  case,  the  duty  of  the  tug 
to  keep  out  of  the  way  of  the  lighter  arose  only  when  the 
two  vessels  were  i)roceeding  in  such  directions  as  to  in- 
volve risk  of  collision  ;  and  it  was  under  those  same  cir- 
cumstances that  the  duty  arose,  on  the  part  of  the  lighter. 
to  keep  her  course.  Therefore,  under  the  statute  requir-» 
ing  the  lighter  to  keep  her  course,  her  apprehension  of  a 
collision  could  not  justify  her  changing  her  course. 
Moreover,  it  is  the  actual  risk  or  danger  of  collision  that 
determines  the  duties  of  both  vessels,  and  not  the  ap- 
prehension merely-  The  rule  was  made,  and  is  adminis- 
tered, for  the  very  purpose  of  preventing  the  vessel 
charged  with  the  duty  of  avoiding  the  other,  from  being 
embarrassed  by  a  change  of  course  on  the  part  of  the 
other  into  danger,  on  the  apprehension  that  such  duty 
of  avoidance  will  not  be  fulfilled. 

It  is  alleged,  on  the  part  of  the  tug,  th^t,  if  both  ves- 
sels had  kept  their  courses,  there  would  have  been  no 
collision,  and  that  the  change  of  course  on  the  part  of 
the  lighter  caused  the  collision.  It  is  a  rather  violent 
presumi)tion  to  suppose,  as  is  contended  by  the  lighter, 
that  the  tug,  in  the  daytime,  and  with  the  lighter  in  full 
view,  and  with  the  knowledge  of  her  duty  to  avoid  the 
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lighter,  was  on  a  course  which,  if  maintained,  woald 
bring  her  into  collision  with  the  lighter,  and  had  kept  up 
such  course  to  a  point  too  near  to  the  lighter  to  enable 
the  tug,  by  any  affirmative  movement,  to  avoid  the 
lighter.  It  is  a  more  reasonable  presumption,  if  the  tug 
was  keeping  her  course,  and  was  making  no  affirmative 
movement  because  of  the  lighter,  that,  in  fact,  there  was 
no  risk  of  collision,  and  that  the  apprehensions,  on  the 
part  of  the  lighter,  which  induced  her  change  of  course, 
were  unfounded.  In  this  view,  the  change  of  course  was 
not  in  the  moment  of  peril,  because  there  was  no  peril. 
The  change  was  the  result  of  apprehension  of  danger, 
but  groundless  apprehension.  It  would  be  a  very  unsafe 
principle  to  adopt,  that,  where  there  is  no  danger,  and 
the  vessel  on  which  rests  the  duty  of  avoidance  sees 
and  apprehends  no  danger,  the  other  vessel  may,  without 
ground,  apprehend  danger,  and  change  her  course,  and 
cause  a  collision,  and  then  claim,  that,  because  the 
change  was  made  at  a  very  short  distance  off,  and  at  a 
very  short  time  before  the  collision,  it  was  made  in  the 
extremity  of  i>eriL 

In  the  present  case,  I  am  impelled  to  the  conclusion, 
on  all  the  evidence,  that  there  would  have  been  no  colli- 
sion if  the  lighter  had  not  changed  her  course.  It  is  also 
deserving  of  remark,  that  the  muster  of  the  lighter  states, 
that  he  put  his  helm  up  and  kept  oif,  in  order  to  keep 
clear  of  the  tug.  It  was  not  a  purposeless  change,  nor 
was  it  one  made  without  reference  to  the  tug.  It  was 
deliberate,  and  in  knowing  violation  of  his  duty,  with 
reference  to  the  tug,  to  keep  his  course. 

The  conclusion  sought  to  be  drawn  from  the  fact 
that  the  persons  on  board  of  the  lighter  always  saw  the 
tug  on  the  starboard  side  of  the  mast  of  the  lighter, 
namely,  that  the  vessels  were  on  su6h  courses  that  a  col- 
lision must  have  ensued  if  such  courses  were  not 
changed,  by  no  means  follows.  The  fact  referred  to  may 
show  that  the  courses  of  the  vessels  could  not  have  been 
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parallel,  but  it  does  not  show  that  the  lines  of  such 
courses  would  not  have  intersected  at  a  safe  distance 
astern  of  the  tug,  nor  does  it  show  that  the  starboarding 
of  the  lighter  did  not  bring  her  directly  across  the  course 
of  the  tug. 

On  the  whole  case,  I  must  dismiss  the  libel,  with 
costs. 


APRIL,  1873. 

THE  STBAMTDG  NIAGARA. 

TUO  BOAT   AND   ToW. NbOLIOEKCE. LoOKOUT. 

A  tag-boat,  having  a  sclioonor  on  her  port  side,  and  two  schooners  on  her  star- 
board side,  was  towing  them  thronn^h  Hell  Gate.  In  going  up  the  channel  be- 
tween Blackwell's  Island  and  Long  Island,  a  schooner  passed  theiu  and  got 
some  distance  ahead,  bat  at  the  upper  end  of  Blackweli's  Island  she  lost  the 
wind  and  lost  great  part  of  her  headway.  The  pilot  of  the  tag  did  cot  obserye 
this  as  soon  as  others  on  the  tow  did.  and  ran  ap  qaito  close  to  her,  and  then 
stopped  till  the  schooner  got  the  wind  again  and  went  on,  when  he  started  his 
tug  ahead,  endeavoring  to  pass  between  the  schooner  and  the  Long  Island 
shore.  This  movement  and  the  sot  of  tho  tide  carried  the  tow  too  near  tlie 
Long  Island  shore,  and  the  starboard  schooner  struck  on  rocks  and  began  to 
leak,  and  afterwards  sank : 

Held,  That  the  pilot  of  the  tag  was  in  fault  for  not  sooner  seeing  that  the  schooner 
ahead  had  lost  her  way,  and  taking  measures  accordingly,  and  that  the  tug 
was  liable  for  the  damage. 

This  was  a  libel  by  the  owners  of  the  schooner  Mar- 
garet Powell  to  recover  damages  for  her  sinking,  while  in 
tow  of  a  steamtug.  The  tug  had  taken  in  tow  three 
schooners,  one  on  her  i)ort  side  and  two  on  her  starboard 
side,  to  tow  them  thrcmgh  Hell  Gate,  the  Powell  being 
the  outside  schooner  on  the  starboard  side.  While 
passing  Brown's  Point,  opposite  the  eastern  end  of  Black- 
welFs  Island,  the  Powell  struck  a  rock,  causing  her  to 


470  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  SteamtoK  Kingara. 

leak,  SO  that,  wlip^n  she  reached  near  Little  Hell  Gate, 
she  was  cast  ofl*  and  sank. 

•For  libellants,  Beebe^  Donohuey  and  Cooke. 

For  claimants,  Benedict^  Taft^  and  Benedict, 

Blatchford,  J.  The  libel  attributes  the  loss  of  the 
Marg^aret  Powell  to  the  negligence  of  the  tng,  in  not 
slowing  when  she  fonnd  that  the  schooner  ahead  had 
substantially  lost  her  headway,  in  not  passing  between 
the  said  schooner  and  the  Blackwell's  Island  shore, 
in  passing  between  the  said  schooner  and  the  Long 
Island  shore,  in  changing  her  course  so  as  to  i>ass 
Astoria  Point  in  such  close  proximity  thereto  as  to  be 
unable  to  prevent  the  tide  and  her  own  headway  from 
causing  the  Margaret  Powell  to  be  carried  upon  the 
rocks,  in  not  backing  and  turning  around  when  she 
found  she  was  in  such  close  proximity  to  the  rocks,  and 
in  not  having  iH>wer  enough  to  control  the  tow  against 
its  headway  and  the  tide.  The  defence  set  up  in  the 
answer  is,  that  the  schooner  ahead  lost,  by  the  temporary 
dying  out  of  the  wind,  a  large  part  of  her  headway ;  that 
the  engine  of  the  tug  was  at  once  stopped  ;  that  the  tug 
and  her  tows  were  carried  on  by  the  tide  alone  until  the 
schooner  ahead  got  out  of  the  way,  when  the  engine  of 
the  tug  was  at  once  set  in  motion,  to  proceed ;  that,  by 
reason  of  such  stoppage,  the  tug  and  her  tow  were  car- 
ried over  by  the  tide,  towards  the  Long  Island  shore ; 
that,  in  spite  of  every  eftbrt  of  those  in  charge  of  the 
tug,  the  Margaret  Powell  was  so  carried  over ;  that,  after 
passing  Brown's  Point,  the  master  of  the  Margaret 
Powell  sung  out  that  his  vessel  had  struck  and  was  leak- 
ing; that,  after  reaching  nearly  to  Little  Hell  Gate,  an- 
other tug  was  signaled,  which  took  hold  of  her  and 
towed  her  till  she  sank ;  that  the  Margaret  Powell  was 
not  properly  supplied  with  pumps,  nor  were  the  pumps 
or  puinp  which  could  be  used  on  board  of  her  used,  as 
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Bfaonld  have  been  done,  otherwise  she  would  have  been 
kept  afloat ;  and  that  the  accident  was  solely  caused  b]r> 
the  sndden  dying  away  of  the  wind,  for  which  the  tug  is 
in  no  way  responsible. 

I  think  that  the  case  on  the  part  of  the  libellants  is 
made  out,  and  that  the  defence  fails,  on  the  evidence 
given  by  those  who  were  navigating  and  in  charge  of  the 
tug. 

Hibler,  the  master  of  the  tug,  who  was  in  her  pilot 
honse,  and  steering  her,  testifies,  in  his  direct  examini^ 
tion,  that  the  schooner  passed  him  when  he  was  almost 
at  the  lower  end  of  Blackwell's  Island ;  that,  at  that 
time,  he  was  going  full  speed ;  that  the  schooner  got 
pretty  near  up  to  the  other  end  of  the  Island,  a  good 
distance  off ;  that  he  slowed  down  when  he  was  within 
300  feet  of  her ;  that  he  did  not  see  that  she  lost  the 
wind  until  he  got  within  100  feet  or  so  of  her  ;  that,  when 
be  was  about  ten  or  fifteen  feet  off  from  her  he  stopped 
his  engine  ;  that  he  did  not  reverse  it ;  that  the  schooner 
then  got  the  wind  and  went  on,  and  he  rang  to  go  ahead ; 
and  that  the  tide  and  his  stopping  was  the  cause  of  their 
being  carried  over  towards^  Long  Island  shore.  On  his 
cross-examination  he  testifies,  that  the  schooner  got  700 
or  800  feet  ahead  of  him,  when  he  had  got  about  half 
way  up  the  length  of  the  Island  ;  that  he  could  not  see 
her,  at  that  time,  because  she  was  hidden  from  him  by^ 
the  foresail  of  the  vessel  in  tow  on  his  port  side,  and 
that  the  same  cause  prevented  his  seeing  her  till  he  got 
within  fifteen  or  twenty  feet  of  her ;  and  that  then  he 
came  unexpectedly  on  her,  and  stopped  his  engine,  and 
discovered  that  she  had  lost  her  wind.  On  his  redirect 
examination,  he  reiterates  the  statement  that  the  fore- 
sail of  the  vessel  on  his  port  side  prevented  his  seeing 
the  schooner  ahead  until  he  was  right  upon  her;  and 
that  he  went  quite  a  distance  with  the  schooner  out  of 
his  sight,  400  or  500  feet. 

Ward,  the  engineer  of  the  tug,  testifies,  that,  when  he 


472  80UTHER!f  DISTRICT  OF  NEW   YORE. 


The  Steamtog  Nuigan. 


got  the  bell  to  slow,  he  looked  out  and  saw  the  schooner 
200  or  300  feet  ahead ;  and  that  he  got  the  bell  to  stop 
when  the  schooner  was  ten  or  fifteen  feet  off. 

The  deck  hand  on  the  tug  testifies  that  he  noticed 
the  schooner  when  he  heard  the  bell  to  slow,  and  saw 
that  she  had  not  wind  enough  to  sail. 

The  necessary  conclusion  from  this  testimony  is,  that 
the  tug  did  not  stop  her  engine  soon  enough,  or  as  soon 
as  it  might  have  been  stopped,  if  her  master  had  been 
in  a  position  to  observe' sooner  the  losing  of  the  wind  by 
the  schooner  ahead,  or  had  observed  it  as  soon  as,  by 
careful  attention,  he  might  have  observed  it    With  the 
wind  as  it  was,  the  tendency  to  have  it  cut  off  by  the 
buildings  on  the  Island  from  a  vessel  going  up  on  the 
Long  Island  side  was  a  well  known  fact,  and  the  actual 
losing  of  the  wind  by  the  schooner  was  observed  by  per- 
sons on  board  of  the  vessels  in  tow  at  a  distance  snfii- 
ciently  great  for  the  tug  to  have  stopped  much  sooner 
than  she  did.    Her  master  confesses  to  negligence  in 
saying  that  he  did  not  observe  it  at  the  same  distance 
off.    It  is  very  clear,  that,  at  the  time  whea  he  ought  to 
have  seen  that  the  schooner  had  lost  her  wind,  he  migbt 
have  so  retarded  the  onward  movement  of  his  boat  as  to 
have  allowed  time  for  the  schooner  to  get  out  of  the  way 
before  he  reached  her.    The  consciousness  that  it  was 
the  duty  of  the  tug  to  stop  as  soon  as  the  schooner  lost 
her  wind,  is  shown  by  the  averment  of  the  answer  that 
the  engine  of  the  tug  was  at  once  stopped  when  the 
schooner  lost  a  large  part  of  her  headway  by  the  tern- 
porary  dying  out  of  the  wind.    But  that  averment  is  not 
supported  by  the  evidence. 

But,  irrespective  of  this,  the  weight  of  the  evidence 
is,  that  the  tug  undertook  to  get  by  the  schooner  by 
going  between  her  and  the  Long  Island  shore,  and  that 
that  caused  the  accident,  coupled  with  the  negligence  of 
the  tug  in  getting  up  so  near  to  the  schooner  as  to  make 
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it  necessary  for  her  either  to  hit  the  schooner  or  to  at- 
tempt to  go  around  her. 

The  allegation  in  the  answer  that  the  Margaret 
Powell  did  not  have  a  proper  supply  of  pumps,  and  that 
she  might  have  been  kept,  afloat  if  the  pumps  she  had 
had  been  properly  used,  is  not  sustained  by  the  proofs. 

No  such  matter  is  set  up  in  the  answer,  as  that  the 
Margaret  Powell  might  have  been  put  ashore  by  the 
other  tug,  if  those  in  charge  of  the  Margaret  Powell  had 
cast  off  their  lines  sooner.  If  she  could  have  been  so  put 
ashore,  it  was  the  business  of  the  Niagara  to  see  that 
measures  were  taken  to  that  end,  and  to  have  the  lines 
cut  off  or  cast  off.  It  is  not  shown  that  any  orders  to 
have  the  lines  cast  off  sooner  came  from  the  Niagara. 
Moreover,  I  am  not  satisfied,  by  the  evidence,  that  the 
vessel  could  have  been  beached. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  their 
damages. 


APRIL,  1878. 

IN   THE  MATTER   OF   JOSIAH  S.  FEERIS,  JE., 
AND  PLOEENOE  MAHONY,  BANKEUPTS. 

Marshal's  Return. — Sbrvicb  of  Notice  on  Creditors. 

In  a  proceeding  in  iDYolontary  bankruptcy,  the  marshal  returned  to  the  war- 
rant that  he  had  sent  notices  to  the  creditors  named  on  a  schedule  delivered  to 
him  by  the  attorney  for  the  petitioning  creditor : 

ffeU,  That  the  return  was  defective,  and  must  be  amended. 

The  1 2th  section  of  the  bankruptcy  Act,  and  the  13th  General  Order  must  be 
complied  with,  as  to  the  manner  of  serving  such  notices. 

In  this  case,  which  was  a  proceeding  in  involuntary 
bankruptcy,  the  marshal  returned  to  the  register  the 
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warrant,  with  a  return  thereto  that  he  had  published 
notice  by  advertisement,  and  that  he  also,  within  fifteen 
days  after  the  date  of  the  warrant,  sent  written  op 
printed  notices  to  the  banlcrupts,  *^  and  to  the  creditors 
named  on  the  schedule  delivered  to  me  by  the  attorney 
for  the  petitioning  creditor,  and  herewith  returned."  Ob- 
jection was  made  to  the  sufficiency  of  the  return,  in  that 
it  did  not  show  that  the  marshal  had  fully  obeyed  the  man- 
date of  the  warrant,  in  the  matter  of  notifying  the  cred- 
itors whose  names  should  be  given  to  him  by  the  bank- 
rupts, or,  in  default  thereof,  had  not  shown  why  he  had 
not  done  so,  and  that  it  did  not  appear  that  the  state- 
ments on  which^  his  return  was  made  were  in  writing, 
and  3worn  to  by  the  parties  making  them.  The  register 
thereupon  adjourned  the  first  meeting  of  creditors  to  a 
subsequent  day,  that  the  marshal  might  amend  his  re- 
turn, so  as  to  show  why  he  had  not  procured  a  list  of 
creditors  from  the  bankrupts,  or  prepared  a  list  from  the 
books  and  papers  of  the  bankrupts  (concerning  which  he 
had  made  no  statement),  or  served  the  creditors  from  a 
sworn  statement  made.  The  warrant  was  sent  back  to 
the  marshal,  who  returned  it  on  the  adjourned  day, 
declining  to  make  any  further  return.  Objection  was 
made  to  proceeding  under  the  warrant  and  return, 
whereupon  the  register  again  adjourned  the  meeting, 
and  certified  to  the  Court  the  question  whether  the 
return  was  sufficient,  giving  his  opinion  that  it  was 
insufficient ;  that  the  12th  section  of  the  bankruptcy 
Act,  and  the  13th  General  Order,  pointed  out  clearly 
the  manner  in  which  service  should  be  made  on  credit- 
ors, and  of  conducting  the  proceedings,  if  due  service  was 
not  had ;  and  that  he  could  not  determine,  on  the  return, 
whether  the  marshal  had  pursued  the  regular  and  neces- 
sary course. 

Blatchford,  J.  The  marshal's  return  is  defective 
in  the  particulars  stated  by  the  register,  and  must  be 
amended. 
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ABEAHAM  HILL  v.  THE  YACHT  AMELIA  AND 

J.  N.  TOWNS. 

Possession. — Equitable  and  Legal  Title  to  a  Vessel. 

T.  built  a  yacht,  called  the  A.,  for  D.,  in  payment  for  which  he  wns  to  receive  a 
Bom  of  money  and  another  yacht  belonging  to  D.-  He  received  p&rt  of  the 
money,  but  did  not  take  possession  of  the  other  yacht.  D.  sold  the  A.  to  H., 
by  bill  of  sale,  with  the  knowledge  of  T.,  who  was  present  when  the  A.  was 
deliyered  to  H.,  and  was  employed  by  H.  to  take  care  of  her.  On  the  next  day, 
T.  took  off  her  sails,  delivered  them  to  a  cart  which  H.  hnd  Eont  for  them, 
and  took  them  to  H/s  store,  and  there  stored  thera.  Aftorwurds  II.  paid 
T.  $6,  on  account  of  his  care  of  the  yacht.  Some  time  after,  on  H.  coming  for 
the  yacht,  T.  refused  to  give  her  up  to  him,  claiming  that  Bhe  was  his  own. 
H.  thereupon  filed  a  libel  of  possession  against  the  yacht  and  T.,  to  recover 
possession  of  the  yacht.  No  papers  had  been  taken  out  at  the  Custom  House 
for  the  yacht  till  after  the  sale  to  H.,  when  T.  took  out  a  license  un  his  own 
certificate,  as  builder : 

Seld,  That  the  Admiralty  had  no  jurisdiction  of  the  action. 

This  was  a  libel  filed  by  tbe  libellaiit  to  recover  pos- 
session of  the  yacht  Amelia.  Tbe  yacht  was  built  by 
tbe  respondent,  Towns,  for  one  Doncourt.  Towns  was 
to  be  paid  partly  in  money  and  partly  by  another  yacht 
belonging  to  Doncourt.  Doncourt  paid  him  part  of  the 
money,  and  told  him  where  to  get  the  other  yacht,  and 
ordered  it  to  be  delivered  to  Towns,  but  Towns  did  not 
take  it.  Doncourt  sold  the  Amelia  to  Hill,  the  libellant, 
giving  him  a  bill  of  sale  therefor.  Before  Hill  paid  any 
part  of  the  price,  the  three  men  met  at  Hill's  store, 
and  Towns  was  informed  of  the  proposed  sale,  and  Hill 
inquired  of  him  if  there  were  any  claims  against  the 
yacht,  and  was  told  there  were  none.  The  three  then 
went  to  the  yacht,  where  Doncourt,  in  Towns'  presence, 
delivered  her  to  Hill,  and  Hill  employed  Towns  to  take 
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charge  of  tho  yacht  for  him.  The  next  day  Hill  sent  a 
cart  for  the  sails,  which  Towns  took  off  and  pnt  on  the 
cart,  and,  going  with  them  to  Hill's  store,  helped  to  store 
them  there.  Hill  afterwards,  on  one  occasion,  on  Towns* 
request,  paid  him  iBve  dollars,  on  account  of  his  taking 
charge  of  the  vessel.  Hill  therealter  went  to  get  the 
yacht,  when  Town  refused  to  deliver  her  up,  claiming 
that  she  was  his.  Hill  thereupon  filed  this  libel  to  re- 
cover ])ossession  of  her.  No  papers  had  been  taken  oat 
at  the  Custom  House  for  the  yacht,  until  after  the  sale 
to  Hill,  when  Towns  took  out  a  license  on  his  own  cer- 
tificate, as  builder. 

For  libellant,  Benedict,  Taft  A  Benedict. 

For  respondent,  M.  Jacobs. 

Blatchfobd,  J.  As  the  legal  title  to  the  vessel  is 
in  the  respondent  Towns,  and  has  never  passed  from  him, 
by  a  bill  of  sale,  and  as  the  libellant  is  seeking,  therefore, 
in  this  suit,  to  enforce  a  merely  equitable  interest  against 
such  legal  title,  and  a  possession  asserted  by  the  respond- 
ent under  it,  I  think  the  case  is  one  of  which  a  Court  of 
Admiralty  will  not  take  cognizance,  to  deliver  possession 
of  the  vessel  to  the  libellants.  A  petitory  suit,  to  try 
the  title  to  a  vessel,  must  be  confined  to,  and  based  on, 
a  legal  title  (Kellum  v.  Emerson,  2  Curtis'  C.  C.  B.  79, 
82 ;  The  S.  C.  Ives,  1  Newberry,  206,  210).     Whatever 

rights  the  libellant  has  must  be  enforced  in  some  other 
forum. 

The  libel  is  dismissed,  with  costs. 
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THE   STEAMBOAT   BEISTOL. 

THE    NAEEAGANSETT    STEAMSHIP    CO.    v. 

OHAELES    CONNOLLY. 

Collision   in   Newport  Harbor. — Steamer  and  Barque. — Fog. — 

Moderate  Speed. — Signals. 

A  barque,  lying  at  anchor,  near  the  breakwater,  off  Newport,  Rhode  Island,  was 
sank  by  a  steamboat,  in  the  night,  in  a  fog.  The  barque  wna  lying  in  the  channel 
which  the  steamboat  usually  passed  through  in  entering  the  harbor  in  a  fi»g. 
The  steamboat  ran  at  the  rate  of  fifteen  or  sixteen  miles  an  hour,  till  she  was 
within  about  a  mile  of  the  barque,  wh(-n  her  engine  was  slowed,  and  she  ran  under 
that  slow  bell,  blowing  her  sleam  whistle  occasionally ,  till  very  near  the  barque, 
before  the  presence  of  the  barque  was  known,  although  a  vigilant  lookout  waa 
kept.  A  bell  was  struck  on  board  the  barque,  but  not  in  a  manner  ailcquate 
to  arrest  the  attention  of  those  on  board  the  stenmboat,  and  no  other  noise  waa 
made  upon  her,  except  that  the  lookout  shouted,  but  too  late  to  be  of  any 
ayail : 

Beld,  That  the  steamboat  waa  in  fault  in  not  g^ing  at  a  moderate  speed  in  a 

fog; 

That,  if  the  barque  had  had  a  vigilant  lookout,  as  he  was  bound  to  know  the  usual 
hour  of  the  arrival  of  tlie  steamboat,  and  bound  to  know  what  sound  her  steam 
whistle  would  make,  he  could,  by  seasonably  making  adequate  noises  on  the 
barque,  have  made  her  presence  and  position  known,  in  season  to  have  enabled 
the  steamboat  to  avoid  her ; 

That  the  making  of  such  noises  was  a  precaution  required  by  the  ordinary  prac- 
tice of  seamen,  and  tlic  special  circumstanees  of  the  case,  and  the  barque  was, 
therefore,  also  in  fault,  and  the  damages  must  be  apportioned. 

Blatchford,  J.  The  libel  in  the  first  of  the  above 
cases  is  filed  by  the  master  and  the  chief  officer  of  the 
barque  B.  Rogers,  against  the  steamboat  Bristol,  to  re- 
cover, on  behalf  of  the  owner  of  the  barque,  and  of  the 
owner  of  the  cargo,  and  of  the  libellants,  the  damages 
sustained  in  consequence  of  the  sinking  of  the  barque, 
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through  a  collision  which  took  place  between  her  and 
the  steamboat  Bristol,  aboat  half  past  three  o'clock  in 
the  morniDg  of  the  10th  of  Angnst,  1872,  jast  oatside 
of  the  light  on  the  north  end  of  Goat  Island  breakwater, 
off  Newport,  Bhode  Island,  the  barqne  being  at  anchor, 
and  the  steamboat  being  on  a  voyage  from  New  York  to 
Newport,  ar.d  there  being  a  thick  fog  at  the  time.  The 
libel  in  the  other  case  is  filed  by  the  owners  of  the 
steamboat  against  the  owner  of  the  barqne,  to  recover 
the  damiiges  sustained  in  consequence  of  the  sinking  of 
the  steamboat  through  the  same  collision. 

The  libel  against  the  steamboat  avers,  that  the  barqne 
entered  the  harbor  of  Newport,  on  the  8th  of  August, 
1872,  at  about  five  o'clock  in  the  afternoon,  and  was  an- 
chorcfl  under  the  direction  of  a  duly  licensed  branch 
pilot,  between  the  Newport  harbor  light  and  Eose  Island, 
in  a  safe  and  proper  and  usual  anshorage  ground  for 
vessels,  and  out  of  the  usual  track  of  steamers  as  well 
as  other  vessels ;  that  the  steamboat  stnick  the  port  side 
of  the  barque  about  amidships,  cutting  into  her  about 
18  feet ;  that  the  steamboat  was  running,  at  the  time  of 
the  collision,  at  a  high  and  imprudent  rate  of  speed, 
about  12  knots  an  hour;  that  the  weather,  at  the 
time,  v«'as  foggy ;  that  the  bar(iue  had  her  light  set,  and 
burning  brightly,  and  the  steamboat  was  hailed,  and  the 
bell  of  the  barque  was  rung,  in  time  to  avoid  the  acci- 
dent, if  the  steamboat  had  been  reduced  to  a  proper 
Tate  of  speed ;  and  that  the  collision  occurred  through 
the  mismanagement  of  the  steamboat,  in  going  out  of 
her  usual  course,  and  at  an  improper  rate,  in  port,  and 
through  a  common  anchorage  ground  for  vessels,  and  in 
neglecting  the  warning  given  by  the  barque's  light,  and 
the  hail  and  signal  bell  of  her  watch.  The  answer  to  this 
libel  avers,  that  the  barque  wr.s  anchored  directly  in  the 
track  of  the  steamboat  and  her  consort ;  that  the  steam- 
boat was  proceeding  at  a  low  rate  of  speed,  as  low  as 
possible,  with  the  most  vigilant  lookout  and  attention ; 
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that  the  barque  had  no  watch ;  that  her  bell  or  si^al 
was  not  rung  or  sounded ;  that  no  signal  light  or  lights, 
aa  required  by  law,  were  shown  or  used  on  her,  and  she 
wa^  in  all  resi)ects,  most  negligently  man^iged ;  and  that 
the  collision  was  entirely  the  fault  of  the  barque,  for 
want  of  a  lookout,  tor  want  of  proper  signal  lights,  and 
in  lying,  as  she  was,  without  giving  any  signal  of  her 
position. 

The  libel  against  the  owner  of  the  barque  avers,  that, 
before  the  steamboat  reached  Newport,  a  fog  sat  in,  and 
the  speed  of  the  steamboat  was  properly  reduced  ;  that 
the  barque  was  found  in  the  direct  track  of  the  steam- 
boat, when  the  steamboat  was  near  her  dock,  without 
any  notice  or  signal  from  the  barque,  the  barque  being 
so  near  as  to  prevent  the  steamboat  from  clearing  her ; 
that  the  steamboat  was  at  once  stopped  and  backed,  and 
all  the  means  possible  taken,  to  avoid  a  collision  ;  that 
the  steamboat  had  her  lights  properly  set  and  burning, 
was  blowing  proper  signals,  and  had  a  proper  watch  set 
and  looking  out;  that  the  collision  was  caused  wholly  by 
the  fault  and  want  of  care  and  attention  of  those  on 
the  barque,  in  anchoring  where  they  did,  in  not  having 
proper  signals,  and  in  having  no  lookout  or  watch  ;  and 
that  the  same  could  not  have  been  avoided  by  those  on 
the  steamboat.  The  answer  to  this  libel  avers,  that 
there  was  no  reduction  whatever  of  the  speed  of  the 
steamboat  until  she  ran  into  the  barque  ;  that  the  barque 
was  anchored,  under  the  directions  of*  a  duly  licensed 
branch  pilot,  out  of  the  usual  or  practicable  and  safe 
course  for  steamers  ;  that  the  barque  had  a  light  in  her 
fore  rigging ;  that  a  bell  was  rung  after  the  fog  arose,  and 
very  shortly  before  the  steamboat  ran  into  her;  that, 
during  the  whole  night,  until  she  was  suuk,  she  had  a 
competent  watch  on  deck,  and  every  requisite  precaution 
was  adopted  to  avoid  accidents;  and  that  the  collision 
was  owing  entirely  to  mismanagement  on  the  part  of 
those  in  command  of  the  steamboat,  and  especially  in 
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running  out  of  ber  course,  and  at  too  high  speed,  in  the 
want  of  a  sufiScient  lookout,  in  the  negligence  of  said 
lookout  in  attending  to  his  duties,  and  in  omitting  to 
set  the  lights,  and  sound  her  whistle,  as  required  by 
statute  and  general  usage. 

A  careful  consideration  of  the  evidence  in  these 
cases  leads  me  to  the  conclusion  that  both  vessels  com- 
mitted faults  which  contributed  to  the  collision.    Even 
if  it  be  conceded  that  McGrath,  the  alleged  lookout  on 
the  barque,  struck  the  bell  of  the  barque,  at  some  time, 
he  did  not  do  so  in  a  manner  adequat.e  to  attract  the  at- 
tention of  those  on  board  of  the  steamboat.    He  made 
no  other  noise,  except  to  shout.     The  shouting  was  be- 
gun at  a  moment  too  late  to  be  of  any  avail.    The  per- 
sons on  watch  on  the  steamboat  were  listening  atten- 
tively for  the  purpose  of  hearing  sounds  from  a  vessel 
which  might  be  in  the  way,  but  they  heard  nothing ;  and 
all  the  evidence  goes  to  show,  that,  if  an  adequate  sound 
had  been  made  by  a  lookout  on  the  barque,  it  would 
have  been  heard  by  those  on  the  steamboat,  so  that  she 
would  have  been  able,  by  stopping  and  backing  sooner, 
to    avoid   the    barque.    The    barque  was   lying  in  a 
channel  which  the  steamboat  always    took  in  a  fog. 
The  barque  was  bound  to  know  this.    The  fog  was 
very  dense.    The  steamb6at  kept  blowing  her  steam 
whistle,  as  she  went  along,  and  a  vigilant  lookout  oh 
the  barque,  bound  to  know  the  usual  hour  for  the  arrival 
of  the  steamboat,  and  bound  to  know  what  sound  her 
steam  whistle  would  make,  could,  by  seasonably  making 
adequate  noises  oh  the  barque,  have  made  the  j)resence 
and  position  of  the  barque  known,  so  as  to  have  enabled 
the  steamboat  to  avoid  her.    The  making  of  such  noises, 
under  the  circumstances  of  this  case,  was  a  precaution 
required  by  the  ordinary  practice  of  seamen  and  the 
special  circumstances  of  the  case.    But,  the  steamboat 
was  in  fault  in  not  going  at  a  sufficiently  moderate 
speed.     She  maintained  her  usual  speed,  of  15  or  16 
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miles  an  hour,  until  she  had  cleared  Fort  Adams,  and 
then  slowed  by  shutting  off.  At  that  time  she  was  not 
over  a  mile  from  the  barque.  She  did  not  stop  or  back. 
She  had  on  her  the  headway  derived  from  a  previous 
speed  of  15  or  16  miles  an  hour,  and  from  there  she 
continued  on,  under  a  slow  bell,  until  she  was  within 
a  few  feet  of  the  barque,  and  a  collision  was  inevitable. 
The  speed  of  so  large  a  vessel,  with  her  engine  still 
working  ahead,  could  not  have  been  greatly  retarded ; 
and  some  idea  of  her  rate  of  speed  can  be  formed  from 
the  distance  she  penetrated  into  the  barque.  There  is 
no  satisfactory  evidence  that  her  speed,  before  sighting 
the  barque,  had  been  reduced  below  10  miles  an  hour. 
Whatever  it  was,  it  had  not  been  reduced  to  the 
moderate  rate  required,  in  a  fog,  in  entering  a  harbor 
where  vessels  may  be  expected  to  be  found  lying  at 
anchor. 

There  must  be  an  interlocutory  decree,  in  each  case, 
for  an  apportionment  of  damages,  based  on  the  holding 
of  both  vessels  to  have  been  in  fault  for  the  collision, 
all  other  questions  being  reserved  until  the  amount  of 
the  damages  is  ascertained. 

J.  H.  Choate  and  D.  D.  Lord^  for  the  barque. 
Beebe^  Donahue  <&  Caoke^  for  the  steamboat. 
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BANKRUPT, 

Chattbl  Mortgage. — Comtemporanious  Agreement. 

A  ebattel  mortgage  was  given  by  C.^  who  was  afterwards  adjudged  a  bankrupt 
The  assignee  in  bankruptcy  having  sold  the  property,  the  mortgagee  petitioned 
to  be  paid  the  proceeds,  in  satisfaction  or  the  mortgage.  It  appoai  ed,  that  an 
agreement  was  made,  contenaporaneons  with  the  mortgage,  that  the  mortgagor 
should  retain  possession  of  the  mortgaged  property,  make  sales  of  it  Irom  time 
to  time  as  he  might  deure,  and  reoeiye  the  proceeds  fur  his  own  nae.  The  debt 
for  which  the  mortgage  was  given  was  an  actual  one,  and  unpaid : 

Sdd,  That,  under  the  hiws  of  the  State  of  New  York,  tha  mortgage  was  void, 
and  the  petition  roust  be  denied. 

Benedict,  J.  The  question  presented  for  my  deter- 
mination, upon  tbis  petition,  is,  whether  the  petitioner 
has  a  right  to  claim  the  proceeds  of  certain  personal 
property  of  the  bankrux)t,  taken  and  sold  by  the  assignee 
in  bankruptcy,  because  of  a  chattel  mortgage  upon  the 
property,  held  by  the  petitioner.  This  mortgage,  the 
assignee  insists,  is  void,  for  the  reason  that  it  has  here 
been  shown,  by  evidence,  that  an  agreement  existed  be- 
tween the  mortgagor  and  mortgagee,  contemporaneous 
with  the  mortgage,  that  the  mortgagor  should  retain 
possession  of  the  mortgaged  property,  deal  with  and 
make  sales  of  the  same,  from  time  to  time,  as  he  might 
desire,  and  receive  the  proceeds  for  his  own  use.  Upon 
the  evidence,  I  find  that  such  an  agreement  existed,  and 
I  find  further,  that  the  effect  of  such  an  agreement  is 
not  destroyed  by  the  evidence  introduced  by  the  peti- 
tioner, which,  as  I  also  find,  shows  an  actual  loan  of  the 
money  sought  to  be  secured  by  the  mortgage,  and  an 
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actual  present  iDdebtedness  of  the  amount  sought  to  be 
recovered,  namely,  $2,276  25.  Under  the  law  of  the 
State  of  New  York,  as  I  understand  it,  upon  such  facts, 
the  mortgage  should  be  declared  void.  Being  so  found, 
it  gives  the  holder  no  right  to  the  proceeds  of  the  prop- 
erty taken  and  sold  by  the  assignee.  The  prayer  of  the 
petitioner  must,  therefore,  be  denied. 


Sout!?cm  gistritt  of  |lch)  ITorlu 

MAY,    1878. 
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OTHERS,  BANKRUPTS. 

JuRiflDicTioN. — Injunction  on  Petition  before  Appointment  of 

Assignee. 

In  proce«dinp;s  in  inyoluntary  bankruptcy,  on  a  petition  by  creditors  after  an  ad- 
judication in  bankruptcy,  an  injunction  was  insueil  restraining  certain  creditors 
from  interfering  with  the  property  of  the  bankrupts.  This  injunction  was 
aeryed  on  S..  one  of  tbu  creditors,  before  an  assi^ee  was  chosen.  Afterwards 
proceedings  were  taken  to  punish  S.  for  contempt,  in  yiolating  that  injunction, 
which  resulted  in  an  adjudication  tliat  he  was  guilty  of  contempt.  He  then  ap- 
plied to  the  Court  to  vacate  the  injunction,  on  the  ground  that  the  Court  had 
no  jurisdiction  to  grant  the  injunction  on  n  petition: 

Hdd,  That  the  Court  had  jurisdiction  to  make  the'  injunction  which  it  issued,  and 
that  the  motion  must  be  denied. 

Blatchpokd,  J.  On  the  27th  of  March,  1869,  in  a 
proceeding  in  this  Court,  in  involuntary  bankruptcy, 
against  these  bankrupts,  they  were  adjudged  such.  On 
the  3d  of  April,  18()9,  the  creditors  on  whose  petition 
the  adjudication  took  place  presented  a  petition  to  this 
Court,  setting  forth  the  fact  of  such  adjudication,  and 
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representing  that  the  greater  part  of  the  property  of 
the  bankrupts  consisted  of  merchandise  in  the  State  of 
Illinois ;  that  said  property,  or  some  of  it,  was  in  the 
possession  of  one  Kaufman,  to  whom  the  bankrupts 
made  a  fraudulent  assignment  in  January,  1869 ;  that, 
since  said  assignment  was  made,  H.  B.  Olaflin  &  Co.,  of 
the  city  of  New  York,  and  Steiner  &  Brother,  of  tbe 
same  place,  had  caused  attachments  to  be  put  on  said 
property,  on  their  claims  as  creditors  of  said  bankrupts ; 
and  that  suits  were  still  pending  in  Illinois,  in  favor  of 
H.  B.  Claflin  &  Co.,  and  of  Steiner  &  Brother,  against 
said  bankrupts,  in  connection  with  said  attachments. 
The  petition  prayed,  that  an  order  be  made  by  this  Court, 
restraining  Kaufman  from  making  any  disposition  of  any 
of  said  goods  under  said  assignment,  and  from  any  pro- 
ceedings under  said  assignment,  and  also  enjoining  H. 
B.  Claflin  &  Co.  and  Steiner  &  Brother  from  taking  any 
furtlier  proceedings  in  their  said  actions,  until  the  ques- 
tion of  the  discharge  of  the  bankrupts  should  be  deter- 
mined, and  for  such  further  or  other  order  in  the  prem- 
ises as  the  Court  should  deem  meet.  On  such  petition, 
this  Court,  on  the  3d  of  April,  1869,  made  an  order  di- 
recting that  Kaufman  refrain  from  taking  any  further 
proceedings  under  the  assignment  to  him,  and  from  sell- 
ing or  disposing  of  any  of  the  property  assigned  to  him, 
except  such  as  was  exempt  from  the  operation  of  the 
bankruptcy  Act,  and  further  ordering  that  all  proceed- 
ings in  certain  actions  commenced  by  H.  B.  Claflin  & 
Co.  and  by  Steiner  &  Brother,  in  the  State  of  Illinois, 
against  said  bankrupts,  and  wherein  said  assigned  prop- 
erty, or  a  part  thereof,  had  been  attached,  be  stayed  "so 
far  as  regards  proceedings  against  said  property,  or  any 
part  thereof,  except  such  thereof  as  is  exempt  from  the 
operation  of  the  bankruptcy  Act,"  and  enjoining  and  re- 
straining Kaufman,  and  his  agents  and  attorneys,  from 
further  proceedings  "as  aforesaid"  under  said  assign- 
ment, and  restraining  and  enjoining  H.  B.  Claflin  &  Co. 
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and  Steiner  &  Brother,  and  their  agents  and  attorney s» 
from  further  proceedings  "as  aforesaid  "  in  said  actions, 
until  the  further  order  of  this  Court. 

No  assignee  in  bankruptcy  was  appointed  until  the 
6th  of  May,  1869.  On  the  5th  of  April,  1869,  the  injunc- 
tion order  was  personally  served  on  Michael  Steiner,  one 
of  the  firm  of  Steiner  &  Brother,  within  this  District. 
In  October,  1870,  attachment  proceedings,  in  the  name 
of  the  United  States,  on  behalf  of  the  assignee  in  bank- 
ruptcy, as  relator,  were  commenced  in  this  Court,  against 
Michael  Steiner,  to  punish  him  for  an  alleged  contempt 
of  this  Court,  in  violating  the  injunction  against  Steiner 
&  Brother,  contained  in  said  order,  by  proceeding,  after 
the  service  of  such  injunction  upon  him,  with  the  sale  of 
the  property  attached  in  the  suit  brought  by  Steiner  & 
Brother,  mentioned  in  the  injunction  order.  An  attach- 
ment against  Michael  Steiner  was  issued  by  this  Court, 
and,  after  protracted  proceedings  thereunder,  an  order 
was  made  by  this  Court  on  the  29th  of  March,  1873,  ad- 
judging him  guilty  of  the  contempt  charged  against  him 
(see  ante,  p.  392).  He  now  applies  to  this  Court,  on  behalf 
of  himself  and  of  Steiner  &  Brother,  to  vacate,  annul 
and  set  aside  said  injunction  order,  on  the  ground  that  it 
was  irregular  and  erroneous,  and  that  this  Court  did  not 
have  j  urisdiction  to  grant  it. 

It  is  contended,  on  the  part  of  Steiner,  that  this 
Court,  as  a  Court  of  bankruptcy,  had  no  jurisdiction  to 
enjoin  Steiner  &  Brother  in  the  terms  contained  in  the 
injunction  order,  on  the  application  of  a  creditor  of  the 
bankrupts,  made  after  adjudication,  by  a  petition,  in  the 
exercise  of  the  summary  jurisdiction  conferred  by  the 
1st  section  of  the  bankruptcy  Act,  or  in  the  exercise  of 
any  power  of  granting  injunctions  conferred  by  the  21st 
section,  or  by  the  40th  section  of  the  Act ;  and  that  an 
injunction,  in  such  terms,  against  Steiner  &  Brother, 
could  be  granted  only  in  a  formal  suit  in  equity,  on  bill 
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filed,  under  the  jurisdiction  conferred  by  the  2d  section 
of  the  Act. 

It  is  apparent  that  the  petition  for  the  injunction  pro- 
ceeded, as  regarded  Steiner  &  Brother,  on  the  idea  that 
they  could  be  enjoined,  under  the  21st  section  of  the 
Act,  from  proceeding  further  with  their  suit  against  the 
bankrupts,  to  collect  their  debt,  until  the  question  of  the 
discharge  of  the  bankrupts?  should  have  been  determined 
by  this  Court.  Such  is  the  prayer  of  the  petition,  as  re- 
spects Steiner  &  Brother.  But  the  Court,  in  granting 
the  injunction,  restrained  Steiner  &  Brother  only  from 
further  proceeding  against  the  property  which,  in  the 
suit  against  the  bankrupts,  they  had  attached  as  the 
property  of  the  bankrupts. 

The  question  of  the  jurisdiction  of  this  Court  to  make 
the  injunction  order  in  question,  so  far  as  it  restrained 
H.  B.  Claflin  &  Co.  and  Steiner  &  Brother,  was  raised  in 
the  contempt  proceedings,  which  proceedings  were  taken 
against  a  member  of  the  firm  of  H.  B.  Claflin  &  Co.  as 
well  as  against  Michael  Steiner.  In  its  decision  in  those 
proceedings,  this  Court  said:  *'The  creditors'  petition 
for  adjudication  Wcis  filed  on  the  18th  of  March,  1869. 
The  order  of  adjudication  was  entered  on  the  27th  of 
March,  1869.  The  attachments  were  levied  in  January 
and  February,  1869.  They  were,  therefore,  dissolved  by 
the  bankruptcy  proceedings.  Having  authority,  by  vir- 
tue of  the  adjudication,  to  issue  a  warrant  to  its  messen* 
ger  to  take  possession  of  all  the  estate  of  the  bankrupts, 
and,  among  other  property,  of  the  property  so  attached 
as  the  property  of  the  bankrupts,  and  to  which  the  firms 
of  the  respondents  made  no  claim  except  by  virtue  of  the 
dissolved  attachments,  this  Court  necessarily  had  the 
incidental  and  au'^.illary  authority  to  enjoin  these  re- 
spondents, and  their  firms,  from  further  proceeding 
against  the  attached  property  in  the  suits  such  firms 
had  brought.  The  authority  is  derivable  from  the  power 
given  by  the  1st  section  of  the  bankruptcy  Act,  to  col- 
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lect  and  dispose  of  the  assets,  as  well  as  from  the  power 
given  to  the  Gourt  by  the  judiciary  Act,  to  issue  all 
writs  necessary  for  the  exercise  of  its  jurisdiction.  This 
injunction  was  issued  on  a  special  petition  to  that  effect, 
presented  by  the  petitioning  creditors  after  adjudication, 
and  before  the  appointment  of  an  assignee,  and  the 
Court,  having  jurisdiction  of  the  res^  had  authority  to 
issue  an  injunction  to  restrain  interference  with  such 
res." 

The  same  question  thus  disposed  of  is  now  raised 
directly  in  the  bankruptcy  proceedings.  It  is  contended 
that  the  power  to  stay  proceedings,  given  by  the  21st 
section  of  the  Act,  is  limited  to  a  stay  to  be  made  on  the 
application  of  the  bankrupt,  and  that  the  injunction  pro- 
vided for  by  the  40th  section  of  the  Act,  in  involuntary 
cases,  is  an  injunction  which  cannot  operate,  in  any 
event,  beyond  the  time  of  adjudication,  and  that  there  is 
no  other  power  given  to  the  District  Court,  by  the  Act^ 
to  grant  injunctions,  except  in  a  formal  suit  in  equity 
brought  by  the  assignee  in  bankruptcy,  under  the  2d  sec- 
tion of  the  Act.  In  other  words,  it  is  maintained,  that,  as 
the  40th  section  applies  only  to  involuntary  cases,  and  as 
the  21st  section  provides  only  for  an  application  by  the 
bankrupt  to  stay  proceedings,  so  that  he  may  be  afforded 
an  opportunity  to  obtain  his  discharge  in  order  to  be 
able  to  plead  it  in  bar  of  all  proceedings  to  collect  the 
creditor's  debt,  this  Court  is  utterly  withotit  power,  in 
voluntary  cases,  as  well  as  in  involuntary  cases,  after 
adjudication,  and  before  an  assignee  is  appointed,  to  re- 
strain interference  with  the  acknowledged  property  of 
the  bankrupt,  in  the  custody  of  the  Court.  The  doctrine 
mnst  go  to  that  extent.  In  involuntary  cases,  on  adju- 
dication, there  is  a  warrant  to  the  marshal  to  take  pos- 
session of  all  the  estate  of  the  bankrupt ;  but,  in  a  volun- 
tary case,  there  is  no  warrant  of  seizure.  There  may  be 
no  person  claiming  an  adverse  interest  touching  the 
property ;  or,  if  there  is,  and  the  claim,  as  in  the  present 
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case,  is  one  founded  solely  on  an  attachment  by  mesne 
process,  it  ceases,  by  operation  of  law,  through  the  ipso 
facto  dissolution  of  the  attachment,  the  moment  the  as- 
signee obtains  the  assignment  which  alone  can  authorize 
him  to  bring  a  suit,  under  the  2d  section  of  the  Act, 
against  any  person  claiming  an  adverse  interest  touch- 
ing any  property  covered  by  the  assignment.   Therefore, 
at  least  in  a  voluntary  case,  the  Court  is,  according  to 
the  doctrine  advanced,  powerless,  between  the  time  of 
adjudication  and  the  time  the  assignee  receives  his  as- 
signment, to  restrain  any  person  from  interfering  with 
admitted  property  of  the  bankrupt,  in  its  custody,  un- 
less the  bankrupt  himself  can  be  moved  to  ai>ply  for  such 
interference.    This  is  not  the  law.    Congress  has  not 
confided  to  the  bankruptcy  Court  the  important  trust  of 
administering  the  property  of  adjudged  bankrupts,  and 
yet  left  it  without  the  necessary  means  of  maintaining 
its  authority  and  jurisdiction  in  respect  of  such  property. 
It  has  the  unquestioned  power  of  punishing  for  contempt 
those  who  interfere  with  property  of  a  bankrupt  in  its 
custody.    If  so,  it  must  have  the  subsidiary  power  of  re- 
straining persons,  by  injunction,  from  interfering  with 
such  property,  and  then  punishing  them  for  contempt,  if 
they  violate  such  injunction.    These  powers  have  both 
of  them  been  exercised  by  many  of  the  bankruptcy 
Courts,  and  the  right  to  exercise  them  has  been  upheld, 
on  full  consideration. 

By  the  1st  section  of  the  Act,  the  bankruptcy  Court 
has  power  and  jurisdiction,  as  a  part  of  the  proceeding 
in  bankruptcy,  to  collect  all  the  assets  of  the  bankrupt, 
and  to  ascertain  and  liquid&te  the  liens  and  other  specific 
claims  on  such  assets,  and  to  duly  distribute  such  assets 
among  all  the  creditors.  In  the  present  case,  Steiner  & 
Brother,  by  attaching,  as  the  property  of  the  bankrupts, 
the  property  which  they  did  attach,  in  the  suit  they 
brought  against  the  bankrupts,  to  collect  their  claim,  as 
creditors  of  the  bankrupts,  admitted  such  property  to  be 
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assets  of  the  bankrupts,  and  were,  by  their  attachment, 
seeking  to  enforce  a  lien  and  a  specific  claim  on  such 
assets.  This  Court  had  a  right  to  collect  such  assets, 
to  take  possession  of  such  property  as  cissets,  and  to  as- 
certain whether  such  lien  and  specific  claim  existed  and 
should  be  admitted.  Hence,  it  follows,  logically  and  in- 
evitably, that  this  Court  had  a  right  to  prevent,  by 
injunction,  the  claimants  of  such  lien,  and  all  other  per- 
sons, from  proceeding  against  the  si)eciiic  property  and 
assets  attached,  and  from  interfering  with  or  disposing 
of  the  same,  under  and  by  virtue  of  the  lien  claimed. 
Otherwise,  if  the  assets  attached  should  be  disposed  of 
under  the  lien,  and  in  the  suit  in  which  they  were 
attached,  there  would  be  no  such  assets  for  this  Court  to 
collect,  and  no  lien  or  specific  claim  thereon  for  this 
Court  to  ascertain,  and  no  i)Ower  in  this  Court  to  distrib- 
ute such  assets,  either  by  awarding  them  to  the  claimant 
of  the  lien,  or  dividing  them  among  creditors  generally. 

In  the  case  of  In  re  Schnepf  (2  Benedict,  72 »,  in  the 
District  Court  for  the  Eastern  District  of  New  York, 
Judge  Benedict  recognizes  the  power  of  granting  an 
injunction  as  included  in  the  other  powers  conferred  on 
the  Court  by  the  1st  section  of  the  Act,  in  a  case  where 
a  voluntary  bankrui>t  obtained,  after  adjudication,  an 
injunction  from  the  bankruptcy  Court  restraining  judg- 
ment creditors  from  enforcing  a  levy  under  execution 
against  his  property. 

In  the  case  of  In  re  Wallace  (2  BanJcrupt  EegisteVy  52), 
in  the  District  Court  in  Oregon,  Judge  Deady,  in  a  well- 
considered  opinion,  takes  the  same  view,  in  a  case  where 
the  bankrupt,  after  adjudication,  obtained  an  injunction 
to  restrain  some  of  his  judgment  creditors  from  selling 
his  property  on  execution. 

In  the  case  of  In  re  Vogel  (2  BanJcrupt  Register,  138, 
and  7  Blatchf.  C.  C.  jB.  18),  in  this  Court,  after  the  filing 
of  a  voluntary  petition  by  a  bankrupt,  some  persons  took 
some  of  his  property  by  replevin  proceedings.     This 
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Court  made  an  order  that  they  deliver  op  the  property 
to  the  assignees,  or  pay  its  valne,  within  a  time  limited, 
and  that,  in  default  thereof,  attachments  issue  against 
them  for  contempt.  The  order  was  made  on  the  petition 
o^  the  assignees.  The  jurisdiction  of  the  Court  to  ad- 
minister the  property  was  conferred  upon  it  by  the  1st 
section  of  the  Act,  in  the  clauses  before  referred  to,  and 
its  iwwer  to  punish  for  contempt  those  who  interfered 
with  such  property,  while  in  its  custody,  was  regarded 
as  an  incident  of  its  jurisdiction  to  administer  the  prop- 
erty so  in  its  custody.  The  order  of  this  Court  was 
affirmed  by  Mr.  Justice  Nelson,  in  the  Circuit  Court,  on 
review.  On  this  principle,  Steiner  and  Bancroft  might 
have  been  punished  for  contempt,  if  there  had  been  no 
injunction,  for  interfering  with  the  admitted  property  of 
the  bankrupts,  by  selling  it  after  adjudication.  If  so, 
there  can  be  no  well  founded  objection  to  the  power  of 
the  Court  to  give  them  warning  in  advance,  so  that  they 
may  refrain  from  committing  such  contempt.  At  l^ast, 
they  ought  not  to  be  heard,  after  they  have  committed 
the  contempt  of  selling  the  property,  to  object  that  the 
Court  gave  them  warning  beforehand. 

In  the  case  of  In  re  Mallory  (6  Nationdl  BanlcrupUy 
Begister,  22),  in  the  District  Court  for  Nevada,  Judge  Hill- 
yer,  in  an  opinion  reviewing  all  the  cases  on  the  subject, 
sustained  the  power  of  the  District  Court  to  grant  an 
injunction  which  a  voluntary  bankrupt  applied  for,  after 
adjudication,  to  restrain  a  sheriff  from  selling  property 
of  the  bankrupts,  levied  on  under  an  execution  on  a 
judgment  obtained  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  The  power  is  referred  by  the 
Court,  in  its  opinion,  to  the  jurisdiction  given  by  the  1st 
section  of  the  Act,  as  delegating,  at  the  same  time,  by 
necessary  implication,  the  power  to  administer  such 
remedies,  known  to  the  law,  as  are  absolutely  indispen- 
sable to  the  complete  exercise  of  the  jurisdiction  ex- 
pressly conferred,  and  as  giving  the  right,  in  collecting 
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the  assets,  to  employ  the  proper  legal  process  for  eflFect- 
ing  the  result.  The  report  of  this  case  shows  that,  in  a 
review  of  the  decision  of  the  District  Court,  the  Circuit 
Court  (Mr.  Justice  Field),  aflBrmed  it,  stating  that  he 
concurred  in  both  the  reasoning  and  the  conclusion 
of  the  District  Judge,  and  that  that  opinion  presented 
the  law  in  a  clear  and  satisfactory  manner. 

In  the  case  of  In  re  Clark  (9  Blatchf.  C.  C.  B.  372), 
the  District  Court  for  Vermont,  in  the  exercise  of  its 
summary  jurisdiction  under  the  1st  section  of  the  Act, 
and  on  the  petition  of  the  assignee  in  bankruptcy, 
enjoined  a  creditor  of  the  bankrupt's  from  further  prose- 
cuting, in  a  State  Court,  a  suit  against  the  bankrupt,  in 
which  the  creditor  was  seeking  to  establish  a  lien  oil  the 
bankrupt's  proi)erty.  The  case  being  brought  before  the 
Circuit  Court,  it  was  contended,  by  the  creditor,  that  the 
District  Court  had  no  power  to  proceed  summarily  in 
the  case.  Judge  Woodruff,  in  his  decision,  upholds  the 
power  of  the  District  Court,  under  the  1st  section  of  the 
Act,  to  assume  the  entire  administration  of  the  estate  of 
the  debtor,  to  determine  all  questions  touching  the 
existence  of  liens  thereon,  to  ascertain  and  settle  the 
amount  of  such  liens,  and  to  make  provision  for  the 
liquidation  and  settlement  thereof,  and,  as  incidental  to 
this,  to  restrain  a  claimant  of  such  lien  from  proceeding 
elsewhere  to  enforce  his  lien.  He  also  holds  that  such 
power  may  be  summarily  exercised,  without  a  ibrmal 
suit ;  and  that,  although,  in  some  cases,  the  assignee 
may  be  unable  to  secure  all  the  relief  he  needs  without  a 
formal  suit,  yet,  when  the  property  affected  by  a  lien  is 
confessedly  the  property  of  the  bankrupt,  and  has  passed 
to  the  assignee,  and  it  only  remains  to  ascertain  and 
liquidate  the  alleged  lien,  the  summary  jurisdiction  of 
the  District  Court  is  entirely  adequate. 

There  can  be  no  sound  reason  whatever  given  for  per- 
mitting the  assignee,  after  his  appointment,  or  the  bank- 
rupt, after  adjudication,  and  before  the  appointment  of 
an  assignee,  to  procure  from  the  Court  an  injunction  of 
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the  character  indicated,  which  should  induce  a  denial  of 
the  power  to  grant  such  au  injunction,  after  adjudica- 
tion, and  before  the  appointment  of  an  assignee,  on  the 
application  of  any  creditor,  much  less  of  the  petitioning 
creditor,  who  has,  by  the  fact  of  adjudication,  a  debt 
established  by  the  record.  There  is  no  assignee,  the 
bankrupt  is  not  supposed  to  be  looking  especially  after 
the  interests  of  his  creditors,  and  he  may  be  in  collusion 
with  tlie  creditor  who  ought  to  be  enjoined,  and  it  is 
eminently  proper  that  the  equitable  power  of  the  Court 
should  be  set  in  motion  by  the  petitioning  creditor,  or 
even  by  any  creditor,  either  in  a  voluntary  case  or  in  an 
involuntary  case,  the  action  of  the  Court  being  for  the 
benefit  of  the  creditors  generally. 

It  is  urged  that  the  views  of  the  Supreme  Court  in 
the  case  of  Smith  v.  Mason  (14  WallacCy  419),  are  opi)osed 
to  the  jurisdiction  I  have  maintained.  But  I  do  not  so 
understand  that  case.  In  the  present  case,  the  petition 
on  which  the  injunction  was  granted  prayed  for  no  adju- 
dication as  to  the  rights  or  claims  of  Steiner  &  Brother, 
and  the  time  had  not  arrived  when  any  formal  suit  could, 
under  the  2d  section  of  the  Act,  be  brought,  because 
no  assignee  was  in  existence  to  bring  any  such  suit.  All 
that  is  determined  by  the  case  of  Smith  v.  Mason  is,  that 
a  District  Court,  sitting  in  bankruptcy,  in  the  exercise 
of  the  summary  jurisdiction  conferred  by  the  1st  section 
of  the  Act,  cannot  proceed,  on  the  petition  of  an  assignee 
in  bankruptcy,  to  determine  a  right  of  property,  as  be- 
tween such  assignee  and  a  person  who  claims  the  abso- 
lute title  to,  and  dominion  over,  a  fund,  the  absolute 
title  to  which  such  assignee  also  claims,  and  that,  if 
such  assignee  wishes  to  divest  such  person  of  the  posses- 
sion of  such  fund,  he  must  do  it  by  a  formal  suit,  under 
the  2d  section  of  the  Act. 

The  motion  to  vacate  the  injunction  order  is  denied. 

Eager  A.  Pryor^  for  the  motion. 
Anflwny  JR.  Dyettj  opposed. 
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THE  UNITED  STATES  v.  ONE  CASE,  MARKED 
J.  N.  BLUM,  CONTAINING  TWO  DOZEN 
PINT  BOTTLES,  &o.,  OF  IMITATION  SPAEK- 
LING  WINE. 

Internal  Revenue. — Imitation  Sparkling  Wine  made  from  Grapes 
'  Grown  in  the  United  States. 

The  48th  section  of  the  internal  revenue  Act  of  July  20th,  1868,  ag  amended  by 
the  12th  section  of  the  Act  of  June  6ih,  1872  (l7  V.  S.  Stat,  at  Large,  240),  im- 
poses a  tax,  to  be  collected  by  affixing  a  stamp  on  each  bottle,  "  on  all  wines, 
&c.,  made  in  imitition  of  sparkling  wine  or  champagne,  but  not  made  from 
grapes  grown  in  the  United  States."  An  infor  nntion  was  filed  against  certain 
wines,  alleging  thsit  they  were  imitation  sparkling  wines,  made  "by  the  direct 
injection  of  carbonic  acid  gas.  by  a  wholly  mechanical  process,  into  wines  made 
fi'om  grapea  grown  in  the  United  States,  not  in  and  as  a  part  of  the  process  of 
fermt'nt:ition  and  roanufncturo  of  said  last  mentioned  wines,  but  as  a  new  and 
add  tionnl  process  of  manufacture,  by  usifig  such  wines  (the  same  being  already 
the  completely  fermented  juice  of  said  grapes)  with  said  carbonic  acid  gas  in- 
jected therein  as  aforesaid,  to  make  a  new  product  known  aa  and  being  an  imi- 
tation sparkling  wine  or  champagne."  The  claimant  of  the  wine  demurred  to 
the  information : 

Held,  That  the  article  was  none  the  less  free  from  t.ix,  as  being  "  made  from  grapes 
grown  in  the  United  States,"  notwithstanding  the  carbonic  acid  gas  was  injected 
by  a  separate  process  of  manufacture. 

Blatchfobd,  J.  This  suit  is  brought  by  the  United 
States  against  a  case  containing  certain  **  bottles  of  imi- 
tation sparkling  wine,"  seized  as  forfeited  under  the 
internal  revenue  laws.  The  information  sets  forth, 
"that  the  contents  of  the  said  bottles  contained  in  the 
said  case  of  imitation  sparkling  wine,  were  then  and 
there  wines,  liquors  or  compounds,  known  or  denomin- 
ated as  wine,  and  Avere  made  by  a  certain  manufacturer 
of  imitation  sparkling  wine  or  champagne,  to  wit,  by  J. 
N.  Blum,  at  his  manufactory  of  such  wines  in  the  city  of 
New  York,  by  the  direct  injection  of  carbonic  acid  gas, 
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by  a  wliolly  mcchauical  process,  into  wines  made  from 
grapes  grown  in  the  United  States,  not  in  and  as  a  part 
of  the  process  of  fermentation  and  manufacture  of  said 
last  mentioned  wines,  but  as  a  new  and  additional  process 
of  manufacture,  by  using  such  wines  (the  same  being 
already  the  completely  fermented  juice  af  said  grapes), 
with  said  carbonic  acid  gas  injected  therein  as  aforesaid, 
to  make  a  new  product  known  as  and  being  an  imitation 
sparkling  wine  or  champagne;"  and  *'that  the  said 
wines,  liquors  or  compounds,  known  or  denominated  as 
wine,  and  made  in  imitation  of  spaikling  wine  or  cham- 
pagne, ns  aforesaid,  and  found  and  seized  as  aforesaid, 
were  subject  then  and  there,  and  when  made  as  afore- 
said, to  tax,  by  the  statute  of  the  United  States  in  such 
case  made  and  provided  and,  when  found  and  seized  as 
aforesaid,  the  same  had  been  sold  by  the  said  manufact- 
urer thereof,  and  had  been  removed  from  his  said  manu- 
factory, without  having  on  the  said  bottles  containing 
the  same  any  stamps  affixed  denoting  the  tax  thereon, 
nor  has  any  tax  in  any  manner  ever  been  paid  on  said 
wines,  liquors  or  compounds,  contrary  to  the  form  of  the 
statute  of  the  United  States  in  such  case  provided, 
whereby,  and  by  force  of  the  statute  of  the  United 
States  in  such  ca«e  provided,  the  said  contents  of  the 
said  bottles,  and  the  said  bottles  and  case,  became  and 
are  forfeited  to  the  United  States."  The  claimant  de- 
murs generally  to  the  information. 

The  48th  section  of  the  Act  of  July  20th,  1868,  as 
amended  by  the  12th  section  of  the  Act  of  June  6tb,  1872 
(17  U.  S.  Stat,  at  Large,  240),  imposes  a  tax,  per  bottle  or 
package  (to  be  collected  by  affixing  a  stamp  on  each  bot- 
tle or  package  containing  the  article,  by  the  person  man- 
ufacturing it,  before  removal  from  the  place  of  manufact- 
ure), **on  all  wines,  liquors  or  compounds  known  or 
denominated  as  wine,  and  made  in  imitation  of  sparkling 
wine  or  champagne,  but  not  made  from  grapes  grown  in 
the  United  States." 
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The  information  in  this  case  states  that  the  article 
seized  is  known  or  denominated  as  wine,  and  is  made  in 
imitation  of  sparkling  wine  or  champagne.    The  infor- 
mation does  not  state  that  the  article  is  not  made  from 
grapes  grown  in  the  United  States.    The  tax  is  not  im- 
posed on  an  article  made  from  grapes  grown  in  the 
United  States.     The  information  aims  to  aver,  argn- 
mentatively,  that,  inasmuch  as  the  article  was  made  in 
imitation  of  sparkling  wine  or  champagne,   ''by  the 
direct  injection  of  carbonic  acid  gas,  by  a  wholly  me- 
chanical process,  into  wines  made  from  grapes  grown  in 
the  United  States,  not  in  and  as  a  part  of  the  process  of 
fermentation  and  manufacture  of  said  last  mentioned 
wines,  but  as  a  new  and  additional  process  of  manufact- 
ure, by  using  such  wines  (the  same  being  already  the 
completely  fermented  juice  of  said  grapes),  with  said 
carbonic  acid  gas  injected  therein  as  aforesaid,  to  make 
a  new  product  known  as,  and  being,  an  imitation  spark- 
ling wine  or  champagne,"  it  was,  therefore,  not  made 
from  grapes  grown  in  the  United  States.    But,  the  inl'or- 
mation  avers  that  grapes  grown  in  the  United  States 
were  made  into  wines,  and  that  such  wines  were  the  com- 
pletely fermented  juice  of  said  grapes,  and  that  the  wines 
so  made  were  afterwards  converted  into  an  invitation  of 
sparkling  wine  by  the  additional  mechanical  process  of 
directly  injecting  carbonic  acid  gas  into  them.    It  fur- 
ther says  that,  by  such  process,  the  article  seized  was 
•*  made,"  and  that  such  process  was  a  process  of  **  man- 
ufacture," and  was  used  to  '*  make  "  a  new  product,  be- 
ing the  article  in  question,  and  that  the  article,  when  so 
made,  is  an  imitation  sparkling  wine,  and  is  *'  made  "  in 
imitation  of  sparkling  wine.      The  information,  there- 
fore, substantially  avers,  that  the  article  in  question  was 
made  from  grapes  grown  in  the  United  States.     If  so 
made,  it  was  not  taxable. 

It  is  urged,   that  the  expression,    in    the    statute, 
**  made  from  grapes  grown  in  the  United  States,"  means. 
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luade  by  the  natural  process  of  fermentation,  and  that 
the  article  is  not,  in  the  sense  of  the  statute,  "  made  in 
imitation    of   sparkling   wine    or  champagne,"   "from 
grapes  grown  in  the  United  States,"  if  the  carbonic  acid 
gas  is  injected  into  the  wine  directly  by  mechanical 
means,   instead  of  being  created  in  the  wine  by  the 
process  of  fermentation  taking  place  therein.    The  word 
"  made  "  occurs,  in  the  clause  in  question,  in  two  places. 
But  there  is  no  warrant  for  saying  that  that  word  can 
have  a  difterent  meaning  attached  to  it,  where  it  occurs 
in  the  one  place,  from  what  it  has  where  it  occurs  in  the 
other.    The  tax  is  imposed,  in  terms,  "on  all  w-ines, 
liquors  or  compounds,  known  and  denominated  as  wine, 
and  made  in  imitation  of  sparkling  v.iue  or  champagne, 
but  not  made  from  grapes  grown  in  the  United  States/' 
When  the  article  is  put  into  such  a  condition  as  to  imi- 
tate sparkling  wine,  it  is  spoken  of  as  "  made  "  and  as 
"made  in  imitation."    Whatever  the  process  by  which 
the  imitation  is  produced,  the  article  is  not  "made  in 
imitation  "  until  the  process  is  finished.    If,  therefore,  it 
is  an  article  made  from  grapes  grown  in  the    United 
States,  it  cannot  be  any  the  less  an  article  made  from 
such  grapes  because  the  process  of  making  it  into  an  ar- 
ticle in  imitation  of  sparkling  wine  was  performed  upon 
it  after  it  was  in  a  condition  to  be  already  called  an  arti- 
cle made  from  grapes  grown  in  the  United  States,  though 
not  yet  in  a  condition  to  be  called  an  imitation  of  sjiark- 
ling  wine.    The  word  used  in  both  instances  is  "  made." 
I   understand   the   information    in    this   case   to   aver 
that  the  claimant  took  an  article  which  was  properly 
nothing  but  a  wine  made  from  grapes  grown  in  the 
United  States,  and  was  not  otherwise  a  liquor  or  com- 
pound, and  was  a  completely  fermented  juice  of  such 
grapes,  and  was  nothing  else,  and  that  he  did  nothing  to 
It  but  directly  inject  into  it  carbonic  acid  gas  by  a  wholly 
mechanical  process;  and  I  cannot  come  to  any  other 
conclusion  than  that,  within  the  words  of  the  clause  in 
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question,  the  product,  when  made,  by  such  process,  to  be 
an  imitation  of  sparkling  wine,  must  be  regarded  as 
made  from  grapes  grown  in  the  United  States. 

The  section  in  question  evinces  a  clear  design  to  re- 
lieve from  taxation  certain  articles  made  from  grapes 
grown  in  the  United  States,  and  to  impose  a  tax  on  cer- 
tain articles  not  made  from  grapes  grown  in  the  United 
States.  All  that  is  intended  now  to  be  decided  is,  that 
the  article  described  in  the  information,  as  above  under- 
stood, is  not  taxable.  The  article  is  not  understood  to 
be  a  compound,  otherwise  than  as  it  is  a  compound  of  a 
wine  which  is  the  completely  fermented  juice  of  the 
grape,  with  carbonic  acid  gas.  What  other  compounds, 
known  as  wine,  and  made  in  imitation  of  sparkling  wine, 
could  be  considered  as  made  from  grapes  grown  in  the 
United  States,  and  so  not  taxable,  it  will  be  sufficient  to 
decide,  as  the  cases  arise. 

There  must  be  judgment  for  the  claimant  on  the  de- 
murrer, with  leave  to  the  informants  to  amend  their  in- 
formation. 

Thomas  Simons  {Assistant  District  Attorney)^  for  th^ 
United  States. 


Edwards  Pierrepont^  for  the  claimant. 


MAY,  1878. 

ALBBET     SMITH,     ASSIGNEE,    &o.,    v.    DAVID 
CRAWFORD,  Jr.,  IMPLEADED,  &o. 

Banxruptot. — Limitation  of  Suits. — Adversb  Intebbst. — Cases 

Criticised. 

Ad  action  at  law  was  brought  by  an  assignee  in  bankruptcy,  to  recoyer  a  debt 
doe  to  the  bankrupt  before  the  adjudication.  The  petition  in  bankruptcy  was 
filed  December  81st,  1868,  and  the  plaintiff  was  appointed  assignee  April  ist, 

Bt.  Vol.  VI.— 89 
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1869.    The  debt  accrued  Febrnary  6th,  1867.   The  defendant  pleaded  epecially, 

"  that  the  cause  of  action  did  not  become  vested  in  or  accrue  to  the  plaintiff  at 

any  time  within  two  years  next  before  the  commencement  of  the  suit"    The 

pUintifF  demurred  to  the  plea : 
Hddy  That  the  limitation  of  two  years,  prescribed  in  the  second  section  of  the 

bankruptcy  Act,  did  not  apply  to  such  actions  as  the  present,  and  that  there 

must  be  judgment  for  the  plaintiff  on  the  demurrer. 
The  cases  of  Mitchell  o.  Great  Works  Milling,  dc,  Co.  (2  SlUny,  648),  and 

Pritchard  ».  Chandler  (2  0'i*r/t»  C.  C.  R.  488),  criticised. 
Sedgwick  v.  Casey  (4  Benedict,  062),  maintained. 

Blatchfokd,  J.  This  is  an  action  at  law  to  recover 
an  alleged  debt  due  to  the  bankrupts  before  their  ad- 
judication. The  petition  was  a  voluntary  one,  filed  in 
this  Court,  December  31st,  1868.  The  plaintiff  was  ap- 
pointed assignee  April  1st,  1869.  The  indebtedness  set 
forth  in  the  declaration  is  alleged  therein  to  have  accrued 
on  the  5th  of  February,  1867.  The  declaration  is  on  the 
money  counts,  and  an  account  stated.  The  defendant 
pleads  the  general  issue,  and  also  a  special  pfea,  that  the 
^*  supposed  causes  of  action  in  the  said  declaration  men- 
tioned, touching  the  rights  of  property  of  Merrick  G. 
Beade  and  Charles  D.  Chase,  the  bankrupts  aforesaid," 
did  not  **  become  vested  in,  or  accrue,  to  the  said  plaintiff 
at  any  time  within  two  years  next  before  the  commence- 
ment of  this  suit."  The  plaintiff  demurs  generally  to 
the  special  plea,  and  the  defendant  joins  in  demurrer. 

The  only  question  presented  on  this  demnrrer  is  the 
same  one  adjudged  by  this  Court  in  Sedgwick  v.  Casey 
(4  Benedicty  562).  But  this  Court  is  pressed  to  review  and 
reverse  the  decision  then  made. 

The  plea  demurred  to  is  sought  to  be  maintained 
under  the  2d  section  of  the  bankruptcy  Act,  "which  pro- 
vides»  that  the  several  Circuit  Courts  of  the  United 
States,  within  and  for  the  Districts  where  the  proceed- 
ings in  Imnkruptcy  are  pending,  shall  "  have  concorrent 
jud^diotiou  with  the  District  Courts  of  the  same  Dis- 
triot,  of  all  suits  at  law  or  in  equity  which  may  or  shall 
Ik^  bix>ught  by  the  assignee  in  bankraptcy  against  any 
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person  claimiDg  an  adverse  interei^^^,  or  by  such  person 
against  such  assignee,  touching  any  proi)erty  or  rights 
of  property  of  said  bankrupt  transferable  to,  or  vested 
in,  such  assignee  ;  but  no  suit  at  law  or  in  equity  shall 
in  any  case  be  maintainable  by  or  against  such  assignee, 
or  by  or  against  any  person  claiming  an  adverse  interest, 
touching  the  property  and  rights  of  property  aforesaid, 
in  any  Court  whatsoever,  unless  the  same  shall  be 
brought  within  two  years  from  the  time  the  cause  of 
action  accrued  for  or  against  such  assignee.*'  It  is  con- 
tended that  this  suit  is  a  suit  at  law  against  a  person 
claiming  an  adverse  interest  touching  a  right  of  property 
of  the  bankrupts,  which  is  vested  in  the  plaintiff,  as 
their  assignee.  The  right  of  property  is  said  to  be  the 
debt  or  claim  which  is  sought  to  be  enforced  in  this 
suit.  It  is  said  that  the  suit  is  one  touching,  and  to  en- 
force, that  right  of  property,  and  that  the  defendant 
claims  an  adverse  interest,  because  the  plaintiff  seeks  to 
recover  the  debt  out  of  some  property  which  the  defend- 
ant has  and  claims,  and  to  which,  by  defending  the  suit, 
the  defendant  asserts  an  adverse  interest,  which  interest 
will  be  divested,  if  such  property  shall  be  taken,  as  a 
result  of  the  suit,  to  pay  the  plaintiff's  claim. 

In  Sedgwick  v.  Casey,  the  view  held  was,  that  the  2d 
section  does  not  apply  to  a  suit  merely  to  collect  a  debt 
or  enforce  payment  of  money  due  on  a  contract ;  that, 
to  bring  any  suit  by  an  assignee  in  bankruptcy  within 
the  section,  it  must  be  a  suit  wherein  the  plaintiff  claims 
an  interest  adverse  to  the  defendant  in  or  touching  some 
property,  or  right  of  property,  of  the  bankrupt,  trans- 
ferable to  or  vested  in,  the  plaintiff*,  as  assignee,  or  one 
wherein  the  defendant  claims  an  interest  adverse  to  the 
plaintiff,  as  assignee,  in  or  touching  some  such  property, 
or  right  of  property ;  that,  in  the  case  then  before  the 
Court,  the  defendant  claimed  no  ownership  of,  or  title 
to,  the  debt  or  contract  which  the  plaintiff  was  seeking 
to  enforce  against  the  defendant,  nor  did  the  plaintiff 
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claim  any  ownership^of,  or  titfe  to,  any  specific  property* 
or  right  of  property,  as  having  passed  to  him  by  virtne 
of  his  appointment,  which  the  defendant  also  claimed  to 
own,  nor  did  the  defendant  claim  any  ownership  of,  or 
title  to,  any  specific  property  which  belonged  to  the 
bankrupts ;  that  the  limitation  of  two  years  applies  only 
to  such  controversies ;  that,  besides,  it  applies  to  con- 
troversies of  which,  by  the  same  2d  section,  the  Circuit 
Oourt  of  the  District  has  concurrent  jurisdiction  with 
the  District  Oourt  of  the  same  District ;  and  that  the 
Oircuit  Court  of  this  District  would  have  no  jurisdiction 
of  the  suit  then  before  the  Court. 

The  construction  I  so  placed  upon  the  language  of 
the  2d  section  was,  that  one  of  the  two  adversary  parties 
to  the  suit  must  claim  an  adverse  interest,  that  is,  an 
interest  adverse  to  the  other  party,  respecting  some 
property,  or  right  of  property,  of  the  bankrupt,  trans- 
ferable to,  or  vested  in,  the  assignee,  and  that  the  suit 
must  be  one  involving  such  claim  of  adverse  interest  I 
could  not  and  cannot  regard  a  mere  debtor  to  the  bank- 
rupt as  a  claimant  of  an  adverse  interest,  within  the  sec- 
tion, if  sued  by  the  assignee,  to  recover  such  debt. 
True,  the  suit  is,  in  one  sense,  a  suit  touching  a  right  of 
property  of  the  bankrupt,  vested  in  the  assignee ;  be- 
cause, the  debt  was  a  right  of  property  of  the  bankrupt, 
and  it  is  vested  in  the  assignee,  and  the  suit  is  founded 
on  it.  True,  also,  the  defendant  is  an  adverse  party  in 
the  suit.  But  he  does  not  claim  an  adverse  interest 
touching,  that  is,  in  or  respecting,  the  debt  claimed,  in 
the  sense  of  the  section.  He  does  not  claim  an  adverse 
interest  in  anything  which,  by  the  suit,  the  assignee 
claims  and  seeks  to  enforce  an  interest  in.  The  assignee 
cannot  claim  to  be  vested,  by  the  bankraptcy  proceed- 
ings, with  any  interest  in  such  property  of  the  debtor  as 
may  be  taken  to  pay  the  debt-  Any  interest  which  he 
could  i>ossibly  acquire  in  such  property  would  not  be  an 
interest  jvassing,  or  transferable,  or  vested,  by  the  as- 
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sigament  in  bankruptcy,  bat  would  be  an  interest  result* 
ing  solely  from  a  judgment  in  his  favor  as  plaintiff  in  the 
suit.  Kor  does  the  defendant  claim  to  own,  or  have  any 
interest  in,  or  title  to,  the  debt  sued  on. 

If  the  construction  contended  for  by  the  defendant 
were  to  prevail,  the  language  of  the  2d  section  would 
cover  all  suits  that  an  assignee,  as  such,  could  bring  or 
that  could  be  brought  against  him,  as  such  assignee. 
For,  as  the  assignee  has,  as  such,  no  property  or  right  of 
property  that  does  not  come  from  the  bankrupt,  and  as 
the  party  opposed  to  the  assignee,  in  the  suit,  and  the 
assignee,  are  adverse  parties  to  each  other,  in  the  suit, 
the  description  would  cover  all  such  suits.  Of  all  such 
suits  the  Circuit  Court  would,  by  the  section,  have  con- 
current jurisdiction  with  the  District  Court.  On  such 
view,  all  that  is  said,  in  the  section,  about  adverse 
interest  touching  the  property  and  rights  of  property 
mentioned,  might  as  well  have  been  omitted,  and  the 
jurisdiction  have  been  given,  concisely,  of  all  "suits  by 
or  against  the  assignee,  touching  the  property  and  rights 
of  property  mentioned. 

Jurisdiction  is  expressly  given  to  the  District  Court, 
by  the  1st  section  of  the  Act,  to  collect  all  the  assets  of 
the  bankrupt.  This  suit  is  simply  a  suit  to  collect  an 
asset  of  the  bankrupts,  without  being  a  suit  to  recover 
anything  as  transferred  in  violation  of  the  35th  or  39th 
section  of  the  Act,  under  the  right  of  action  given  by 
those  sections,  and  in  which  the  transferee  claims  an  ad- 
verse interest,  and  without  being  a  suit  to  recover  any- 
thing else  in  which  an  adverse  interest  is  claimed. 
Therefore,  the  jurisdiction  of  this  Court  over  the  subject- 
matter  of  this  suit  needs  no  support,  and  can  receive 
none,  from  any  section  of  the  Act  except  the  1st  sec- 
tion. A  suit  brought  under  the  jurisdiction  conferred 
on  the  Circuit  Courts  by  the  2d  section,  may  be  a  suit 
to  collect  an  asset  of  the  bankrupt.  A  suit  brought 
under  the  right  of  action  given  by  the  36th  and  39th  sec- 
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tioDs  may  result  in  collecting  an  <asset  of  the  bankrupt. 
But,  it  has  been  held  by  the  Supreme  Oourt  (Smith  v. 
Mason,  14  Wallace^  419),  that  the  enumeration,  in  the  1st 
section,  of  the  controversies  to  which  the  general  juris- 
diction of  the  District  Court  extends,  and  which  enumer- 
ation includes  'Hhe  collection  of  all  the  assets  of  the 
bankrupt,"  does  not  include  the  suits  mentioned  in  the 
2d  section  ;  and  that  a  suit  by  an  assignee  in  bankrupt- 
cy, to  divest  a  person  of  an  interest  claimed  by  such 
person  in  a  fund  transferred  by  the  bankrupt  before  the 
adjudication  of  bankruptcy,  must  be  brought  under  the 
2d  section,  in  a  plenary  way,  and  not  under  the  1st  sec- 
tion, as  a  summary  proceeding,  although  the  thing  sued 
on  is,  necessarily,  an  asset  of  the  bankrupt. 

It  is  contended,  for  the  defendant,  that,  whatever 
view  may  be  taken  of  the  clause,  in  the  2d  section,  con- 
ferring jurisdiction  on  the  Circuit  Courts  over  the  suits 
specified  therein,  the  clause  in  regard  to  the  limitation 
is  so  broad  as  to  cover  the  present  suit.  The  provision 
is,  that  ^'  no  suit  at  law  or  in  equity  shall  in  any  case  be 
maintainable  by  or  against  such  assignee,  or  by  or  against 
any  person  claiming  an  adverse  interest,  touching  the 
property  and  rights  of  property  aforesaid,  in  any  Court 
whatsoever,  unless  the  same  shall  be  brought  within  two 
years  from  the  time  the  cause  of  action  accrued  for  or 
against  such  assignee."  It  is  contended,  that  this  is  a 
plain  provision,  that  no  suit  shall  be  maintainable  by  or 
against  the  assignee,  touching  the  property  and  rights 
of  property  of  the  bankrupt,  transferable  to,  or  vested 
in,  the  assignee,  unless  it  is  brought  within  two  years 
from  the  time  the  cause  of  action  accrued  for  or  against 
the  assignee ;  and  that  this  suit  is  one  touching,  and 
founded  on,  such  a  right  of  property.  But  this  view 
allows  no  meaning  to  the  words,  •*  or  by  or  against  any 
person  claiming  an  adverse  interest."  In  order  to  give 
any  meaning  to  those  words,  it  must  be  held  that  the 
limitation  prescribed  refers  only  to  the  kind  of  suits 
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mentioned  in  the  previous  part  of  the  same  section. 
The  two  parts  of  the  sentence  are  separated  by  a  semi- 
colon. The  granting  of  jurisdiction  to  certain  Oircuit 
Courts,  in  such  suits,  precedes,  in  the  sentence.  Then 
follows  the  semicolon.  Then  follows  the  word  "but," 
as  introducing  a  restriction  on  the  exercise  of  jurisdic- 
tion, in  such  description  of  suits,  by  any  Courts,  by  a 
limitation  thereof,  as  to  time.  The  limitation  must,  it 
seems  to  me,  to  give  effect  to  all  its  language,  be  held  to 
mean  the  same  as  if  it  read,  that  "no  suit  at  law  or  in 
equity  shall,  in  any  case,  be  maintainable  by  such  as- 
signee, against  any  person  claiming  an  adverse  interest, 
touching  the  property  and  rights  of  property  aforesaid, 
or  by  any  person  claiming  an  adverse  interest,  touching  the 
property  and  rights  of  property  aforesaid,  against  such 
assignee,  in  any  Court  whatsoever,  unless  the  same  shall 
be  brought  within  two  years  from  the  time  the  cause  of 
action  accrued  for  or  against  such  assignee." 

The  case  principally  relied  on  to  sustain  the  view 
urged  on  the  part  of  the  defendant,  as  to  the  construc- 
tion of  the  clause  of  the  2d  section  in  regard  to  the 
jurisdiction  of  suits,  is  that  of  Mitchell  v.  Great  Works 
Milling  &  Mfg.  Co.  (2  Story,  648),  which  arose  under  the 
bankruptcy  Act  of  August  19th,  1841  (5  77.  S.  Stat  at 
Large,  440).  The  8th  section  of  that  Act  contained  this 
provision  :  *'  The  Circuit  Court  within  and  for  the  Dis- 
trict where  the  decree  of  bankruptcy  is  passed,  shall 
have  concurrent  jurisdiction  with  the  District  Court  of 
the  same  District,  of  all  suits  at  law  and  in  equity  which 
may  and  shall  be  brought  by  any  assignee  of  the  bankrupt 
against  any  person  or  persons  claiming  an  adverse  inter- 
est, or  by  such  person  against  such  assignee,  touching  any 
property  or  rights  of  property  of  said  bankrupt,  transfer- 
able to,  cff  vested  in,  such  assignee ;  and  no  suit  at  law 
or  in  equity  shall,  in  any  case,  be  maintainable  by  or 
against  such  assignee,  or  by  or  against  any  person  claim- 
ing an  adverse  interest  touching  the  property  and  rights 
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of  property  aforesaid,  in  any  Court  whatsoever,  unless 
the  same  shall  be  brought  within  two  years  after  the 
declaration  and  decree  of  bankruptcy,  or  after  the  cause 
of  suit  shall  first  have  accrued.*'    The  language  of  this 
section  is,  to  all  intents,  the  same  as  that  found,  as  be- 
fore quoted,  in  the  2d  section  of  the  present  Act.    There 
is  some  difTerence  in  punctuation,  as  seen  in  the  two 
citations,  but  none  to  afiect  the  question  involved.    The 
suit,  in  the  case  cited,  was  a  bill  in  equity^  brought  in 
the  Circuit  Court  for  the  District  of  Maine,  by  an  as- 
signee in  bankruptcy,  to  obtain  an  accounting  by  the 
defendants  in  respect  of  an  agency  of  the  bankrupts  for 
them,  and  the  payment  of  a  sum  which,  it  was  alleged, 
would  be  found  due  on  such  accounting.    The  bUl  was 
demurred  to.    One  of  the  objections  taken  was,  that 
the  Circuit  Court  had  no  jurisdiction  of  the  case.    The 
Court  (Mr.  Justice  Story)  proceeds,  first,  to  consider  the 
question  of  the  jurisdiction  of  the  District  Court  over 
such  a  case,  and  holds  that  it  finds  such  jurisdiction  con- 
ferred on  the  District  Court  by  the  6th  section  of  the 
bankruptcy  Act  of  1841,  in  its  provision,  that  the  "juris- 
diction in  all  matters  and  proceedings  in  bankruptcy," 
arising  under  the  Act,  "to  be  exercised  summarily,  in 
the  nature  of  summary  proceedings  in  equity,"  conferred 
on  the  District  Court,  "  shall  extend  to  all  acts,  matters, 
and  things  to  be  done  under  and  in  virtue  of  the  bank 
ruptcy,  until  the  final  distribution  and  settlement  of  the 
estate  of  the  bankrupt,  and  the  close  of  the  proceedings 
in  bankruptcy."    This  clause  it  holds  "to  include  the 
jurisdiction  to  entertain   suits   to   adjust   all  adverse 
claims,  and  to  collect  all  outstanding  debts."    It  further 
holds,  that  the  Circuit  Court,  imder  the  8th  section  of 
the  Act,  was  given  jurisdiction  of  the  case.    The  view 
taken  is,  that  "a  debt  claimed  by,  and  due  to,  yie  bank- 
rupt, from  any  person,  is  a  right  of  property  in  the 
bankrupt,"  assignable  under  the  Act,  and  suable  by  the 
assignee ;  that  the  debtor,  in  every  such  case,  is,  neces- 
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sarily,  in  the  sense  of  the  Act,  an  adverse  party,  because 
he  does  not  pay  the  debt,  and  resists  its  payment,  on 
suit  brought,  and  that  the  statement  in  the  8th  section, 
that  the  jurisdiction  therein  given  to  the  Circuit  Court 
is  a  concurrent  jurisdiction  with  the  District  Court, 
shows  that  the  District  Court  has,  by  the  6th  section, 
jurisdiction  of  such  a  suit.  This  reasoning  is,  to  my  mind, 
entirely  unsatisfactory,  and  on  the  grounds  before  stated. 
The  statute  does  not  say  that  the  Circuit  Court  shall 
have  jurisdiction  of  every  suit  to  which  the  assignee  is 
a  party,  and  wherein  he  is  an  adverse  party  to  the  other 
party,  touching  the  property  or  rights  of  property  men- 
tioned. The  fact  of  bringing  the  suit,  makes  the  party 
bringing  the  suit  against  the  assignee,  and  the  party 
against  whom  the  assignee  brings  the  suit,  a  party  adverse 
to  the  assignee,  in  the  suit.  The  statute  does  not  speak 
of ''  an  adverse  party."  It  speaJ^s  of  a  person  claiming 
an  interest  adverse  to  the  assignee,  touching  the  property 
or  rights  of  property  referred  to. 

In  Pritchard  v.  Chandler  (2  Curtis'  C.  C.  B.  488),  Mr. 
Justice  Curtis  follows  such  decision  of  Judge  Story,  and 
holds  that,  ''a  suit  by  an  assignee,  to  recover  a  debt  due 
to  the  bankrupt,  is,"  under  the  8th  section  of  the  Act  of 
1841,  *'  a  suit  against  a  person  claiming  an  adverse  inter- 
est touching  a  right  of  property  of  the  bankrupt,  within 
the  meaning  of  that  section  of  the  Act,  and  that  such  a 
suit  is,  therefore,  within  the  jurisdiction  "  of  the  Circuit 
Court. 

The  case  of  McLean  v.  The  Lafayette  Bank  (3  Mo- 
hean^  185),  did  not  involve  the  question,  for  that  was  a 
suit  to  set  aside  certain  alleged  liens  on  the  property  of 
the  bankrupts,  as  created  in  fraud  of  the  bankruptcy 
Act. 

Opposed  to  the  construction  put  by  Mr.  Justice  Story 
and  Mr.  Justice  Curtis,  on  the  8th  section  of  the  Act  of 
1841,  is  the  language  of  Mr.  Justice  Nelson,  in  In  re 
Conant  (5  Blatchf.  C.  C.  B.  54),  where  he  says,  that  the 
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limitation  in  that  section  *'  applies  only  to  suits  growing 
out  of  disputes  in  respect  to  property  and  rights  of  prop- 
erty of  the  bankrupt  which  come  to  the  hands  of  the  as- 
signee, and  to  which  adverse  claims  existed  while  in  the 
hands  of  the  bankrupt,  and  before  the  assignment." 

Under  the  present  bankruptcy  Act,  the  uniform  cur- 
rent of  decisions  has  been  in  accordance  with  the  views 
of  this  Court  in  Sedgwick  v.  Oasey,  no  case  being  cited 
which  holds  a  different  view. 

In  Woods  V.  Forsyth  (2  Western  Jurist,  348),  the  Cir- 
cuit Court  for  the  District  of  Missouri  (Judges  Treat 
and  Krekel)  held  that  it  had  not  '^concurrent  origins^ 
jurisdiction  given  it  by  the  bankrupt  Act,  for  the  collec- 
tion of  the  debts  due  the  bankrupt  and  the  settlement  of 
his  estate;"  that  the  concurrent  jurisdiction  conferred 
by  the  2d  section  of  the  Act  '*is  confined  to  cases  in 
which  there  is  a  disputed  title  or  claim  to  property,  to 
suits  in  which  some  title  or  claim  to  the  property  or  as- 
sets, adverse  to  that  of  the  assignee,  is  set  up;"  and 
that  the  Court  had  no  jurisdiction  of  the  suit  before  it, 
which  was  a  suit  by  an  assignee  in  bankruptcy  to  collect 
a  debt  due  by  the  defendant  to  the  bankrupt  prior  to  the 
bankruptcy. 

In  In  re  Krogman  (5  Nafl  Bkcxj.  Beg.  16),  the  Dis- 
trict Court  for  the  Eastern  District  of  Michigan  (Judge 
Longyear)  concurred  with  the  views  of  this  Court  in 
Sedgwick  v.  Casey. 

In  Davis  v.  Anderson  (6  Id.  145,  158),  in  the  District 
Court  for  the  Eastern  District  of  Missouri,  Judge  Treat 
states  his  view  to  be,  that  the  limitation  in  the  2d  section 
of  the  Act  "is  to  be  confined  to  controversies  about 
property  rights,  or  legal  and  equitable  titles  to  prop- 
erty." 

In  Goodall  v.  Tuttle  (7  Id,  193,  196),  which  was  a  suit 
in  the  District  Court  for  the  Western  District  of  Wis- 
consin, brought  by  an  assignee  in  bankruptcy  to  collect 
a  debt  claimed  to  be  owing  by  the  defendant  to  the  bank- 
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rupt  at  the  time  of  the  commencement  of  the  bankruptcy 
proceedings,  Judge  Hopkins  says,  that  the  2d  section  of 
the  Act  does  not  clothe  the  Circuit  Court  with  jurisdic- 
tion of  such  a  case. 

The  case  of  Bachman  v.  Packard  (7  Id.  353)  is  a  case 
precisely  like  the  one  at  bar.  The  plain tiif,  as  assignee 
in  bankruptcy,  brought  suit  in  the  Circuit  Court  for  Ore- 
gon, to  recover  the  amount  due  on  a  promissory  note 
made  by  the  defendant  to  the  bankrupt  before  the  bank- 
ruptcj'.  There  was  a  demurrer  to  the  complaint,  assign- 
ing for  cause  that  the  Court  had  not  jurisdiction  of  the 
subject  of  the  action.  The  opinion  of  the  Court  (Deady, 
J.)  is  very  full,  on  the  question,  and  holds  the  same 
views  which  I  have  maintained  in  the  present  case.  It 
cites  the  decision  of  Judge  Story  under  the  Act  of  1841, 
and  examines  it,  and  dissents  from  it,  and  sustains  the 
demurrer. 

There  must,  therefore,  be  judgment  for  the  plaintiff, 
on  his  demurrer  to  the  special  plea. 

F.  B.  Couderty  for  the  plaintiff. 

F.  F.  Marbury  and  C.  M.  Da  Costa,  for  the  defendant. 
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Imtbbnal   Rbybnue. — Penalty. — Priority   op   Debt   to   United 

States. 

Where  a  stitute  of  the  United  States  gives  a  penalty,  and  no  particular  remedy  is 
prescribed  for  enforcing  it,  an  action  of  debt  may  be  brought  to  recover  it,  and 
the  debt  arises  when  the  penalty  is  incurred. 
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R.  filed  a  yolantarj  petition  in  bankruptcy  on  Angrut  14th,  1871,  and  was  on  thalL 
day  adjudged  a  bankrupt.  On  October  8d,  1871,  the  United  States  brought 
a  suit  against  him  to  recorer  penalties  for  alleged  -violations;  by  him  of  the  in- 
ternal revenue  laws,  in  selliog,  in  April,  1871,  cigar  lights  in  packages  wiUioot 
tax  stamps,  contrary  to  the  166th  and  169th  lections  of  the  Act  of  June  SOth, 
1864  (18  ^.  S.  JStoL  at  Large,  296, 802),  as  amended  by  the  8th  section  of  the  Act 
of  July  13th,  1866  (14  Id.  144).  The  bankrupt  appeared  in  the  suit,  but  put 
In  no  defence,  and  on  February  2d,  1872,  the  United  States  recovered  a  judg- 
ment against  him  for  |5,081  68.  Afterwards  a  proof  of  debt  was  filed  on  behalf 
of  the  United  States,  in  the  bankruptcy  proceedings,  founded  on  the  judgment^ 
and  the  United  States  claimed  to  be  paid  in  full,  by  priority,  under  the  28th  aeo> 
tion  of  the  bankruptcy  Act  The  assignee  applied  to  the  register  for  a  re-exam- 
ination of  the  claim,  and  testimony  was  taken,  and  the  register  certified  to  the 
Court  the  qucslion  whether  the  claim  was  a  valid  and  provable  daim,  and 
whether  it  was  entitled  to  a  priority  of  payment : 

Held,  That  the  bankrupt  had  Incurred  the  penalties  in  April,  1871,  when  the  dgar 
lights  were  sold  without  the  stamps ; 

That  the  claim  was  a  provable  debt,  for  so  much  of  the  judgment  as  did  not  can- 
sist  of  costs  of  the  suit,  and  that  for  that  amount  the  United  States  was  entitled 
to  a  priority  of  payment. 

Blatchfobd,  J.  The  petition  in  this  case,  a  volan- 
tary  one,  was  filed  on  the  14th  of  August,  1871,  The 
adjudication  was  made  on  the  same  day.  The  assignee 
was  chosen  on  the  18th  of  September,  1871,  and  an 
assignment  was  executed  to  him  on  the  23d  of  Septem- 
ber, 1871.  On  the  4th  of  October,  1871,  the  United  States 
brought  a  suit  against  the  bankrupt,  in  the  Circuit  Court 
for  this  District,  to  recover  from  him  sundry  penalties 
for  violations  of  the  provisions  of  sections  165  and  169 
of  the  internal  revenue  Act  of  June  30th,  1864  (13 
U.  S.  8taL  at  Large,  296,  297,  302),  as  amended  by  the 
8th  section  of  the  Act  of  July  13th,  1866  (14  U.  S.  Stat, 
at  Large,  144,  145).  The  assignee  was  not  a  party  to 
such  suit.  The  bankrupt  appeared  in  it,  but  filed  no 
plea,  and  a  judgment  by  default  was  entered  against 
him,  on  the  2d  of  February,  1872,  for  $5,081  68.  After 
the  recovery  of  such  judgment,  the  United  States  filed 
in  this  matter  a  proof  of  debt  against  the  estate  of  the 
bankrupt,  founded  on  and  for  the  amount  of  said  judg- 
ment.    On  presenting  this  proof  of  debt,  the  United 
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States  claimed  not  only  that  the  amount  of  it  was  a 
provable  debt,  but  that  it  was  entitled  to  a  preference  or 
priority  in  dividend,  under  the  28th  section  of  the  Act, 
after  the  payment  of  the  fees,  costs  and  expenses  men- 
tioned in  that  section.  The  assignee  controverted  both 
of  these  propositions.  Thereupon,  the  assignee,  under 
the  34th  General  Order,  applied  to  the  register  for  a  re- 
examination of  the  claim,  and  testimony  was  taken 
thereon.  The  testimony  is  addressed  to  the  question, 
whether  the  bankrupt  incurred  the  penalties  in  ques- 
tion in  April,  1871,  to  an  amount  equal  to  the  amount  of 
such  judgment.  The  register  has  certified  to  the  Gourt, 
for  determination,  the  issue  as  to  whether  the  claim  of 
the  United  States  is  a  valid  and  provable  claim,  and,  if 
it  is,  whether  it  is  entitled  to  preference  or  priority. 

The  question  involved  turns  on  the  point,  whether 
the  claim  was  a  debt  provable  against  the  bankrupt  at 
the  time  of  the  adjudication. 

The  165th  section  of  the  Act  referred  to  provides, 
that,  if  any  person  shall  make,  prepare  and  sell,  or 
remove  for  consumption  or  sale,  lucifer  or  triction 
matehes,  cigar  lights  or  wax  tapers,  upon  which  a  duty 
or  tax  is  imposed  by  law,  as  enumerated  and  mentioned 
in  Schedule  0,  of  the  Act,  without  affixing  thereto  an 
adhesive  stamp  or  label  denotibg  the  tax,  he  shall  *Mn- 
cur  a  penalty  of  fifty  dollars  for  every  omission  to  affix 
such  stamp."  Section  169  provides,  that  any  person  who 
shall  offer  or  expose  for  sale  any  of  the  articles  named  in 
Schedule  0,  or  in  any  amendments  thereto,  shall  be 
deemed  the  manufacturer  thereof,  and  subject  to  all  the 
duties,  liabilities  and  penalties  imposed  by  law,  in  regard 
to  the  sale  of  domestic  articles  without  the  use  of  the 
proper  stamp  or  stamps  denoting  the  tax  paid  thereon. 
Schedule  0  imposes  a  duty  or  tax  of  one  cent,  for  each 
parcel  or  package,  on  friction  matches  or  lucifer  matches, 
or  other  articles  made  in  part  of  wood,  and  used  for  like 
purposes,  in  parcels  or  packages  containing  one  hundred 
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matches  or  less.  It  also,  as  amended,  imposes  on  wax 
tapers  a  tax  of  double  the  rates  imposed  on  friction  or 
lucifer  matches;  and  on  cigar  lights,  made  in  part  of 
wood,  wax,  glass,  paper,  or  other  materials,  in  parcels  or 
packages  containing  twenty-five  lights  or  less  in  each 
parcel  or  package,  one  cent,  and  when  in  parcels  or  pack- 
ages containing  more  than  twenty  five  and  not  more 
than  fifty  lights,  two  cents,  and  for  every  additional 
twenty-five  lights,  or  fractional  part  of  that  number,  one 
cent  additional.  The  testimony  shows  that  the  bank- 
rupt, in  April,  1871,  in  the  city  of  New  York,  sold  125 
grosses  of  packages  or  boxes  of  matches^  which  were 
wax  tapers  or  cigar  lights,  and  had  not  upon  them  any 
tax  stamps.  Each  box  cont^ained  about  25  matches. 
There  were  18,000  boxes.  The  penalty  of  $50  for  each 
box  unstamped  would  make  an  aggregate  of  1900,000  of 
penalty. 

It  is  a  well  settled  principle,  that,  in  all  cases  where  a 
forfeiture  of  property  to  the  United  States,  as  a  penalty 
for  a  violation  of  law,  is  made  absolute  by  statute,  with- 
out giving  any  alternative  remedy,  such  as  a  forfeiture 
of  property  or  its  value,  and  without  prescribing  any 
substitute  for  the  forfeiture,  or  allowing  any  exception 
to  its  enforcement,  or  employing  any  language  showing 
a  diiferent  intent,  the  forfeiture  becomes  absolute  at  the 
commission  of  the  prohibited  act,  and  the  title  to  the 
property  vests  from  that  moment  in  the  United  States, 
and  a  subsequent  decree  condemning  the  property  as  for- 
feited, relates  back  to  the  time  of  the  commission  of  the 
prohibited  act,  and  takes  date  from  such  time,  and  not 
from  the  date  of  the  decree  (Gelston  v.  Hoy  t,  3  Wheaton, 
246,  311 ;  Caldwell  v.  United  States,  8  Howard,  3G6,  381; 
Henderson's  Spirits,  14  Wailacej  44,  56,  57). 

The  179th  section  of  the  Act  of  186  J,  as  amended  by 
the  8th  section  of  the  Act  of  1866  (14  U.  8.  Stat,  at 
La/rge,  145),  provides,  that  the  penalties  incurred  uuder 
the  Act  may  be  sued  for  and  recovered  in  the  name  of 
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the  United  States,  in  any  proper  form  of  action,  or  by 
any  appropriate  form  of  proceeding,  before  any  Circuit 
or  District  Conrt  of  the  United  States,  for  the  District 
within  which  said  penalty  may  have  been  incurred,  or 
before  any  Conrt  of  competent  jurisdiction.  It  is  well 
settled,  that,  where  a  statute  gives  a  penalty,  and  no 
particular  remedy  is  prescribed  for  enforcing  it,  an  action 
of  debt  may  be  brought  to  recover  it  (United  States  v. 
Colt,  Peters'  C.  C.  B.  145, 154 ;  United  States  v.  Lyman,  1 
Mason,  482,  498 ;  United  States  v.  Bougher,  6  McLean,  277, 
281 ;  Stockwell  v.  United  States,  14  Wallace,  531,  541, 542). 
When  the  penalty  is  incurred,  by  the  commission  of  the 
act  prohibited  by  the  statute,  the  penalty  accrues  to  the 
Government  thereby,  and  a  debt  to  the  Government 
arises.  In  the  present  case,  the  amount  of  the  debt  was 
fixed  and  made  certain  by  the  statute.  Where  a  statute 
creates  a  charge  or  duty  on  an  importer  of  goods  to  pay 
the  duties  upon  them  immediately  on  the  importation,  a 
debt  is  created  to  the  Government,  for  which  an  action 
of  debt  lies  (United  States  v.  Lyman,  1  Mason,  482,  499  ; 
Meredith  v.  United  States,  13  Peters,  486, 493).  So,  in  the 
present  case,  the  sale  of  the  matches  without  stamps 
created  a  charge  or  duty  on  the  bankrupt  immediately  to 
pay  the  penalty,  and  it  became  a  debt,  within  the  sense 
of  the  bankruptcy  Act. 

Under  the  5th  section  of  the  Act  of  March  3d,  1797 
(1  U.  S.  Stat,  at  Large,  515),  which  provides,  that,  when 
any  person  becoming  indebted  to  the  United  States 
becomes  insolvent,  the  debt  due  to  the  United  States 
shall  be  first  satisfied,  it  has  been  held  that  such  priority 
of  the  United  States  attaches  to  all  debts,  equitable  as 
well  as  legal  (Howe  v.  Sheppard,  2  Sumner,  133,  142) ; 
and  to  debts  created  and  owing,  although  payable  only 
in  fiituro  (United  States  v.  State  Bank  of  North  Caro- 
lina, 6  Peters,  29,  36.  37). 

I  am  of  opinion  that  the  United  States  is  entitled  to 
prove  a  debt  in  respect  to  so  much  of  the  amount  of  its 
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claim  set  forth  in  its  proof  of  debt  as  does  not  consist 
of  any  costs  of  the  suit,  and  to  a  priority  or  preference 
therefor.  I  adhere  to  the  view  taken  by  me  in  In  re 
Brown  (5  Benedict^  1),  that  the  claim  is  provable  as 
a  debt  existing  at  the  time  of  the  adjudication,  although 
a  judgment  on  it  was  recovered  after  the  adjudication. 

Boger  M.  Sherman  (A8sist4int  District  Attorney^  for 
the  United  States. 

James  K.  Hill,  for  the  assignee. 
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Marshal's  Costs. — Custody  Fees. — Property  Held  Under 

Several  Processes. 

Where  the  marshal  holds  property  under  seyeral  processes  in  admiralty,  the 
proper  rule,  as  to  the  per  diem  custody  fee,  is  to  divide  it  equally,  for  each  day, 
among  the  cases  wherein  the  vessel  was  held  by  process  in  force  on  that  day, 
saving  to  the  marshal,  in  case  any  party  fails  to  pay  bis  proper  proportion,  a 
remedy  therefor  against  the  other  parties. 

No  compensation  for  custody  of  property  held  by  the  marshal  under  process,  in 
admiralty,  can  be  made  to  him,  beyond  |2.flO  per  day. 

Blatohford,  J.  The  vessel  being  in  the  custody  of 
the  marshal  on  process  in  each  one  of  several  cases,  the 
question  is  presented,  whether  the  entire  custody  fees 
are  to  be  charged  in  the  suit  wherein  the  process  was 
first  served.  I  think  the  proper  rule  is  that  laid  down 
by  Judge  Sprague,  in  the  case  of  The  John  Walls,  Jr. 
(1  Sprague,  178).  In  that  case,  the  vessel  was  in  the 
custody  of  the  marshal  on  a  previous  libel,  when  the 
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second  suit  was  instituted,  and  it  had  been  the  practice 
of  the  marshal,  where  he  held  property  by  virtue  of  two 
warrants  of  arrest,  to  charge  the  whole  custody  fees  in 
the  first  suit ;  but  the  Court  directed  that  they  should  be 
apportioned  equally,  charging  one-half  to  each  suit. 
The  proper  rule  in  the  present  cases  is  to  divide  the  per 
diem  custody  fee,  for  each  day,  equally  among  the  cases 
wherein  the  vessel  was  held  by  process  in  force  on  such 
day,  saving  to  the  marshal,  in  case  any  party  fails  to  pay 
his  proper  proportion,  a  remedy  therefor  against  the 
other  parties. 

As  to  an  allowance  to  the  marshal  for  keeping  the 
personal  property  attached  in  these  cases,  as  a  compen- 
sation beyond  the  sum  of  $2.50  per  day,  as  the  necessary 
expenses  of  keeping  the  property  attached,  I  do  not 
think  the  Court  has  any  power  to  make  such  allowance. 
These  suits  are  civil  suits,  in  rem^  in  admiralty,  against 
a  vessel.  The  Act  of  February  26th,  1853  (10  U.  S.  Stat,  at 
LargCy  161),  provides,  that  no  other  compensation  to  mar- 
shals than  that  prescribed  by  said  Act  shall  be  taxed  and 
allowed,  and  that  the  compensation  prescribed  by  said 
Act  shall  be  taxed  and  allowed.  Under  the  head  of 
" marshal's  fees,"  the  Act  says:  "For  service  of  any 
warrant,  attachment,  summons,  capias,  or  other  writ 
(except  execution,  venire,  or  a  summons  or  subpoena  for 
a  witness),  two  dollars  for  each  person  on  whom  such 
service  may  be  made,  provided,  that,  on  petition,  setting 
forth  the  facts  on  oath,  the  Court  may  allow  such  fair 
compensation  for  the  keeping  of  personal  property 
attached  and  held  on  mesne  process,  as  shall,  on  exam- 
ination, be  found  to  be  reasonable."  But,  subsequently 
in  the  Act,  there  are  provisions  covering  compensation 
for  the  sale  of  property  under  process  in  admiralty,  in 
the  nature  of  commissions  on  the  proceeds,  and  the  fee 
for  serving  process  in  admiralty,  and  the  expense  of 
keeping  property  attached  in  admiralty,  and  commis- 
sions  to  the  marshal  in  case  of  a  settlement  by  the 
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parties  of  a  claim  in  admiralty  without  a  sale  of  the 
property  attached.  Among  the  provisions  is  this  one : 
**  For  serving  an  attachment  in  rem^  or  a  libel  in  admi- 
ralty, two  dollars ;  and  the  necessary  expense  of  keeping 
boats,  vessels,  or  other  property,  attached  or  libelled  in 
admiralty,  not  exceeding  two  dollars  and  fifty  cents  per 
day."  This  covers  the  entire  subject  of  the  expense  of 
keeping  property  attached  or  libelled  in  admiralty.  Only 
the  necessary  expense  can  be  allowed,  but  the  amount 
can  never  exceed  $2.50  per  day.  The  clause  in  regard  to 
the  allowance  of  a  fair  compensation,  by  the  Court,  on 
petition,  for  the  keeping  of  personal  property  attached 
and  held  on  mesne  process,  refers  to  property  other  than 
that  attached  or  libelled  in  admiralty.  The  word  "com- 
pensation "  means  the  same  thing,  in  the  Act,  as  fees  or 
expenses ;  and,  when  the  expenses  of  keeping  property 
are  limited,  that  is,  within  the  meaning  of  the  Act,  a 
limitation  on  the  '* compensation"  of  the  marshal  in 
respect  of  such  keeping.  The  Act  authorizes  the  bill  of 
"fees"  of  the  marshal  to  be  taxed  and  included  in  the 
judgment  or  decree  against  the  losing  party  ;  and  it  for- 
bids the  marshal  from  receiving  any  other  or  greater 
"compensation,"  for  any  services  rendered  by  him,  than 
is  i)rovided  in  the  Act,  and  repeals  all  Acts  allowing  to 
him  any  other^or  greater  "fees"  than  those  allowed  in 
the  Act.  It  may  be  that  the  limitation  in  respect  to 
the  exx)ense  of  keeping  i)roperty  attached  in  admiralty 
is,  at  present,  fixed  at  too  low  a  rate,  for  this  port;  but 
the  remedy  is  with  Congress.  Since  the  Act  of  1853  was 
passed,  there  has  never  been,  so  far  as  I  am  informed, 
any  allowance  made,  in  this  District,  or  in  any  other 
District,  for  the  expenses  of  keeping  property  attached 
in  admiralty,  beyond  $2.50  per  day. 

H.  E.  Tremain,  for  the  marshal. 

C.  Donolme^  for  the  libellants. 
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IN  THE  MATTEE  OP  COSMOEE  G.  BEUOE,  A 

BANKEUPT. 

Proof  of  Debt. — Rent. — Consideration   of  Indorsement. — Judg- 

ment  Set  Aside. 

B.,  before  he  became  bankrupt,  hired  premises,  and  afterwards  sold  out  his  busi- 
ness to  bis  brother,  and  surrendered  the  premises  to  him,  but  still  paid  the 
rent,  and  afterwards  directed  the  landlord  to  relet  them,  as  he  was  not  able  to 
pay  the  rent,  and  arrreed  to  be  accountable  for  the  rent  till  they  were  relet : 

Held,  That  a  proof  of  debt  for  the  rent  till  the  premises  were  relet  was  valid. 

B.  also  agreed  to  furnish  money  t?  H.,  to  tnke  out  a  patent,  and  to  pay  the  ex- 
pense of  taking  it  out,  and  received  an  interest  in  the  patent.  Therearter  a 
note  made  by  H.,  and  indorsed  by  B.,  was  given  to  J.,  for  work  done  as  a 
chemist  on  the  patent : 

Held,  That  J.  could  prove  the  note  as  a  valid  claim  against  tlie  estate  of  6. 

A  claim  of  debt  was  oflFered  by  the  petitioning  creditors  against  B.*8  estate, 
founded  upon  a  judgment.  It  appeared  that.  {Subsequent  to  the  presentation  of 
the  proof  of  debt,  the  Court  in  which  the  judgment,  which  was  entered  on  an 
inquest,  was  obtained,  had  opened  the  inquest  and  set  aside  the  judgment : 

Held,  That  the  proof  of  debt  must  be  expunged. 

In  this  case,  the  register  certified  to  the  Court  that  a 
claim  which  had  been  presented,  for  tlie  rent  of  certain 
premises,  was  objected  to  by  the  bankrupt,  on  the  ground 
that  he  did  not  rent  the  premises  for  the  time  claimed; 
that  the  facts  were,  that  the  bankrupt  hired  the  i)remises 
on  May  1,  1871,  and  about  July  1,  1871,  he  sold  out  his 
business  to  his  brother,  and  surrendered  the  premises  to 
him,  but  paid  the  rent  for  August  and  September  to  the 
landlord's  agent,  and  in  December  told  the  agent  to  re- 
let the  premises,  and  he  would  be  accountable  for  the 
rent  till  they  were  relet,  and  they  were  not  relet  till 
March  1,  1872.  The  register  gave  his  opinion  that  the 
bankrupt  was  liable  for  the  rent  up  till  March  1,  1872. 

Blatcetpord,  J.  I  concur  in  the  conclusion  of  the 
register. 
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The  register  also  certified  that  a  claim  presented  by 
Samuel  H.  Johnson  as  a  creditor  had  been  objected  to 
by  the  bankrupt,  as  being  founded  on  an  mdorsement  of 
a  note  by  the  bankrupt,  for  which  he  received  no  consid- 
eration ;  that  it  appeared  that  a  few  days  before  the  date 
of  the  note,  Hogel,  the  maker  of  the  note,  and  the  bank- 
rupt, made  an  agreement  that  the  bankrupt  should  for- 
nish  said  maker  with  money  to  take  out  a  patent,  and 
that  the  bankrupt  was  to  pay  the  expense  of  taking  it 
out ;  that  the  note,  indorsed  by  the  bankrupt,  was  given 
to  Johnson  for  labor  as  a  chemist  upon  the  patent ;  that 
most  of  the  work  had  been  done  before  the  making  of 
the  agreement;  and  that,  under  the  agreement.,  the 
bankrupt  received  an  interest  in  the  patent,  prior  to  the 
making  of  the  note.  The  register  certified  that  the  claim 
was  a  legal  one,  and  must  be  allowed. 

Blatghfobd,  J.  J  concur  in  the  conclusion  of  the 
register. 

The  register  further  certified  that  the  bankrupt  had 
objected  to  the  proof  of  debt  of  the  petitioning  creditr 
ors,  on  the  grouiid  that  the  debt  was  founded  on  a  judg- 
ment which  had  been  set  aside  by  the  Court  in  which  it 
was  obtained,  and  that  it  appeared  that  the  judgment  in 
question,  which  had  been  entered  on  an  inquest  against 
the  bankrupt,  had  been  vacated  by  the  Court,  subse- 
quent to  the  presentation  of  the  proof  of  debt.  The 
register  gave  his  opinion  that  the  creditors  might  be 
allowed  to  attach  to  their  claim  a  statement  of  the 
items  on  which  it  was  founded. 

Blatghfobd,  J.  As  the  proof  of  debt  is  on  the 
judgment,  and  the  judgment  no  longer  exists,  the  proof 
of  claim  must  be  expunged. 
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Bill  of  Lading. — Delivkry  of  Cargo. — Notice  to  Consignee  when 
Vessel  is  not  named  in  the  Bill  of  Lading. 

A  bill  of  lading  was  executed  at  Malta,  on  January  2,  1872,  acknowledging  the 
receipt  there,  in  good  condition,  of  eighty-five  boxes  of  oranges  for  shipment  to 
Liverpool,  "to  be  there  reshipped  on  board  a  Cunard  steamer  or  steamers 
bound  for  New  York,  via  QueenstQwn  and  (or)  Boston,"  to  be  there  delivered 
in  like  good  order  and  well  conditioned,  on  payment  of  certain  freight  It  also 
contained  a  clause  that  the  goods  were  *'  to  be  taken  from  alongside  by  the 
consignee,  immediately  the  yessel  is  ready  to  discharge,"  or  they  would  be 
landed  and  deposited  in  a  warehouse  or  sent  to  public  store.  On  the  2d, 
Sd,  or  6th  of  February,  1872,  the  consignee  named  in  the  bill  of  lading 
sent  bis  agent  with  the  bill  of  lading  to  the  office  of  the  Cunard  Steamship 
Company  in  New  York.  He  showed  the  bill  of  ladiog  to  the  clerk  having 
charge  of  the  department  of  inward  freight,  and  asked  if  the  goods  named  in  it 
had  arrived.  He  was  told  that  they  would  probably  arrive  by  the  Russia, 
which  was  to  sail  from  Liverpool  on  February  3d,^and  that,  en  the  arrival  of 
any  steamer,  a  list  of  the  cargo  and  consignees  of  goods  on  board  of  her  was 
published  in  the  Journal  of  Commerce.  The  consignee  inspected  that  Uat  on 
the  arrival  of  the  Russia,  and  not  finding  his  name,  sent  again  to  the  office,  and 
was  told  that  the  goods  had  not  come  by  the  Russia,  but,  if  they  were  coming, 
would  come  by  the  next  steamer.  On  the  arrival  of  that  steamer,  his  goods 
were  not  on  her,  and  he  sent  again  to  the  company's  office,  and  was  then  told 
that  the  goods  had  arrived  by  the  China,  which  came  on  the  1st  of  February. 
Her  cargo  list  had  been  published  on  the  8d  of  February,  and  on  the  5th  of 
February  the  goods  had  been  sent  to  the  public  store  under  a  general  order. 
Before  the  consignee  learned  these  facts  and  applied  for  his  goods,  they  had 
been  sold  to  pay  storage.  The  consignee  filed  a  libel  against  the  company  to 
recover  their  value : 

Beld,  That  the  publication  of  the  cargo  list  of  the  China  was  not  such  a  notice  to 
the  consignee  as  is  requisite  to  discharge  a  ship  owner  from  liability  under  a  bill 
of  lading; 

That,  under  such  a  bill  of  lading  as  this,  which  mentioned  no  vessel,  and  on  such 
inquiry  as  the  consignee  made,  it  was  the  duty  of  the  ship  owners  to  have  seen 
to  it  that  he  was  advised  truly  as  to  the  arrival  of  his  goods ; 

That  the  ship  owners  were  therefore  liable,  on  the  bill  of  lading,  for  the  value  of 
the  goods. 
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Blatchford,  J.  This  suit  is  Brought  to  recover  the 
value  of  eighty-five  boxes  of  oranges,  shipped  at  Malta, 
under  a  bill  of  lading  given  by  the  respondents,  the  pro- 
prietors of  a  line  of  steamers  running  between  Liverpool 
and  New  York,  and  known  as  the  **  Ounard  Line,"  and 
consigned  to  the  libellant,  at  New  York.  The  bill  of 
lading  is  dated  at  Malta,  January  2d,  1872.  It  reads 
thus  :  **  Beceived,  in  good  order  and  condition,  from  Dr. 
L.  Ullo,  for  shipment  io  Liverpool,  to  be  there  reshipped 
on  board  a  Ounard  steamer  or  steamers  bound  for  Ne\T 
York,  via  Queenstown  and  [or]  Boston,  eighty-five  boxes 
oranges,  being  marked  and  numbered  as  in  the  margin," 
eighty-five  boxes,  0.  P.  0.,  **  and  are  to  be  delivered,  in 
the  like  good  order  and  well  conditioned,  at  Jersey  City, 
being  within  the  jurisdiction  of  the  custom  house  of  the 
aforesaid  port  of  New  York,  *  *  *  unto  0.  F.  Oaru- 
ana,  Esq.,  or  to  his  assigns,  freight  for  the  said  goods 
being  paid  on  delivery,  as  per  margin,"  £18  14  *  *  * 
**  The  goods  to  be  taken  from  alongside  by  the  consignee, 
immediately  the  vessel  is  ready  to  discharge,  or  otherwise 
they  will  be  landed  by  the  master,  and  deposited  at  the 
expense  of  the  consfgnee,  and  at  his  risk  of  fire,  loss  or 
injury,  in  the  warehouse  provided  for  that  purpose  on 
the  steamship  wharf  at  Jersey  City,  or  elsewhere,  or 
sent  to  the  public  store,  as  the  collector  of  the  port  of 
New  York  shall  direct,  and,  when  deposited  in  the  ware- 
house, to  be  subject  to  storage,  the  collector  for  the 
port  being  hereby  authorized  to  grant  a  general  order 
for  discharge  immediately  after  entry  of  the  ship." 

The  libel  alleges  the  shipment  of  the  goods  under  the 
bill  of  lading,  and  avers  that  they  arrived  in  New  York, 
but  the  respondents  did  not  deliver  them  to  the  libel- 
lant, and  they  became  wholly  lost  to  him. 

The  answer  avers  that  the  goods  were  taken  to  Liver- 
pool, and  there  shipped  in  a  Ounard  steamer  for  New 
York ;  that,  by  the  usage  of  trade,  notice  of  the  arrival 
of  goods  and  of  readiness  to  discharge  is  given  by  pub- 
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lication  Id  a  daily  newspaper,  notice  of  the  day  when  the 
vessel  will  be  ready  to  discharge  being  also  posted  in  a 
conspicuous  place  in  the  New  York  custom  house,  of 
which  usage  the  libellant  had  notice ;  that  the  notice  of 
arrival  of  the  goods  and  of  readiness  to  discharge  was 
duly  given  in  the  manner  described,  and  thereupon  it 
became  the  duty  of  the  libellant  to  procure  a  permit  for 
the  delivery  of  the  said  goods,  and  to  take  them  from 
alongside  of  the  vessel  when  landed ;  that  the  goods 
were  landed  on  the  respondents'  wharf  at  Jersey  City ; 
that  the  libellant  was  not  ready  to  take  them,  and  did 
not  obtain  a  permit  therefor,  whereupon  they  were  sent 
to  theT)ublic  store,  under  a  general  order  granted  by  the 
collector  of  the  port  of  New  York ;  that,  after  deposit 
in  the  said  warehouse,  and  in  consequence  of  the  libel- 
lant's  neglect  to  take  the  same,  as  he  was  bound  to  do 
by  the  terms  of  his  contract,  the  goods  became  liable  to 
decay  and  were  sold  to  pay  storage,  such  sale  being  in 
conformity  with  the  usage  and  custom  of  trade ;  and 
that  the  respondents  are  not  responsible  for  the  loss  on 
the  goods. 

The  name  of  the  steamer  by  which  the  goods  were  to 
be  sent  from  Liverpool  to  New  York,  is  not  given  in  the 
bill  of  lading,  nor  is  the  day  on  which  they  would  leave 
Liverpool  stated  therein.  The  days  of  sailing  of  steam- 
ers of  the  Ounard  line  from  Liverpool  for  New  York,  in 
January  and  February,  1872,  were  as  follows  :  the  Java, 
January  6th ;  the  Oalabria,  January  13th ;  the  China, 
January  20th ;  the  Abyssinia,  January  27th  ;  the  Eussia, 
February  3d;  and  the  Algeria,  February  10th.  The 
libellant  had  no  information  as  to  what  steamer  would 
bring  the  goods.  On  the  2d,  3d  or  5th  of  February  (the 
4th  falling  on  Sunday),  the  libellant's  son  and  agent,  on 
his  behalf  (no  information  that  the  goods  had  arrived 
having  been  received  by  the  libellant),  went  to  the  office 
of  the  respondents,  in  New  York,  having  the  bill  of  lad- 
ing with  him,  and  placed  it  in  the  hands  of  a  clerk  of  the 
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respondents  in  such  office,  who  had  charge  of  the  depart- 
ment of  inward  freight,  and  asked  him  if  the  goods 
named  in  it  had  arrived.  The  clerk  inspected  the  hill  of 
lading  and  informed  the  libellant's  son,  that  the  goods 
would  probably  arrive  by  the  Bussia,  which  was  assigned 
to  sail  from  Liverpool  February  3d.  He  also  then  gave 
to  the  libellant's  son  a  printed  list,  as  above,  of  the 
names  of  the  vessels  and  the  days  of  their  sailing  from 
Liverpool,  and  informed  him  that  a  list  of  the  names  of 
the  consignees,  and  of  the  number  of  packages  con- 
signed to  them  respectively,  by  the  vessels  of  the  line, 
was  on  their  arrival,  generally  published  in  a  daily  news- 
paper published  in  New  York,  called  the  Journal  of 
Commerce.  The  libellant  was  a  subscriber  to  that  paper. 
He  watched  for  the  arrival  of  the  Bussia,  and,  when  she 
arrived,  examined  her  cargo  list  as  published  in  the 
Journal  of  Commerce,  but  it  did  not  contain  his  goods. 
They  did  not  come  by  the  Bussia.  The  libellant's  son 
thereupon  went  to  the  respondents'  office,  and  saw  the 
same  clerk,  and  asked  him  if  the  goods  had  arrived  by 
tbe  Bussia,  and  was  answered  that  they  had  not,  and 
was  also  told  by  the  same  clerk,  that,  if  they  were  com- 
ing at  all,  they  would  come  by  the  Algeria.  The  libel- 
lant then  watched  for  the  arrival  of  the  Algeria,  and, 
when  she  arrived,  examined  her  cargo  list  in  the  same 
newspaper,  but  did  not  find  his  goods  in  it.  The  libel- 
lant s  son  thereupon  went  to  the  office  of  the  respondents, 
and  was  told  by  the  same  clerk,  that  the  goods  had  not 
.arrived  by  the  Algeria,  but  had  come  by  the  China,  which, 
he  said,  had  arrived  about  the  3d  of  February.  He 
demanded  the  goods,  but  they  were  not  delivered  to  him. 
The  China  did  bring  the  goods.  She  arrived  on  the  1st 
of  February,  and  was  entered  at  the  custom  house  on  the 
2d.  Her  cargo  list,  containing  a  statement  that  she  had 
arrived,  and  had  brought  85  packages  of  merchandise  for 
the  libellant,  was  published  in  the  Journal  of  Commerce 
on  the  morning  of  the  3d  of  February.    The  85  boxes 
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were  sent  to  the  public  store,  under  a  general  order, 
after  10  o'clock,  A.  M.,  on  the  5th  of  February,  the  libel- 
lant  not  having  obtained  any  permit  for  them,  or  entered 
them  at  the  custom  house,  because  he  did  not  know  of 
their  arrival. 

At  the  time  of  the  first  visit  of  the  libellant's  son, 
the  clerk  had  not  seen  a  manifest  of  the  China's  cargo, 
even  if  such  manifest  was  in  the  oflSice.  The  latest  man- 
ifest he  had  seen  was  that  of  the  Java's  cargo.  The  * 
clerk  acknowledges,  in  his  testimony,  that  the  reason  he 
told  the  libellant's  son  that  he  thought  the  goods  would 
arrive  by  the  Eussia  was,  that  he  did  not  think  they 
would  reach  Liverpool  in  time  to  come  by  either  the 
Oalabria,  the  China  or  the  Abyssinia.  The  manifests  of 
the  cargoes  of  the  various  steamers,  as  they  arrived, 
were  taken  to,  and  kept  in,  the  oflBce  of  the  respondents. 
They  were  there  for  reference.  On  the  second  visit  of 
the  libellant's  son,  after  the  arrival  of  the  Bussia,  and 
which  must  have  been  after  the  15th  of  February,  and 
when  the  attention  of  the  clerk  was  called  to  the  goods 
a  second  time,  the  manifest  of  the  China's  cargo  must 
have  been  in  the  office,  showing  that  the  libellant's 
goods  ^came  by  her.  Yet  the  clerk  did  not  consult  it,  nor 
did  he  tell  the  libellant's  son  that  the  goods  had  come  by 
the  China.  The  publication  of  the  cargo  lists  in  the 
newspaper  is  not  shown  to  be  the  act  of  the  respondents, 
as  a  notice  emanating  from  them  in  fulfilment  of  any 
duty  to  give  a  notice.  The  answer  avers,  that,  by  the 
usage  of  trade,  notice  of  the  arrival  of  goods  and  of 
readiness  to  discharge  is  given  by  publication  in  a  daily 
newspaper,  and  that  notice  of  the  day  when  the  vessel 
will  be  ready  to  discharge  is  also  posted  in  a  conspicuous 
place  in  the  New  York  custom  house,  and  that  the  libel- 
Ian  t  had  notice  of  such  usage,  and  that  notice  of  the 
arrival  of  these  goods  and  of  readiness  to  discharge  was 
duly  given  in  the  manner  described.  No  such  u«age  is 
proved.    Nor  is  it  shown  that  the  respondents  gave 
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any  such  notice  as  is  averred.  Whatever  notice  the 
publication  of  the  cargo  list  of  the  China  was,  it 
is  not  shown  to  have  emanated  from  the  respond- 
ents, nor  was  there  any  publication  of  any  notice  of 
readiness  to  discharge.     The  libellant  had  no  knowl- 

*  edge  or  information  as  to  the  vessel  which  was  to 
bring  his  goods.  He  sent  his  bill  of  lading  in  abundant 
season  to  the  oflSce  of  the  respondents,  and  spread  be- 

*  fore  them  all  the  information  he  had,  which  was  the  date 
of  the  bill  in  Malta.  It  was  their  dutv,  under  such  a 
bill  of  lading,  and  on  such  inquiry  as  the  libellant  made, 
to  have  seen  to  it  that  he  was  advised  truly  as  to  his 
goods.  Instead  of  that,  the  respondents  misled  him. 
They  substantially  told  him  that  his  goods  could  not 
arrive  sooner  than  by  the  Bussia,  knowing  as  they  did 
the  date  of  their  delivery  in  Malta.  He  could  know 
nothing  on  that  subject.  They  were  bound  to  know 
everything.  They,  in  effect,  told  him  that  his  goods  had 
not  arrived  by  the  China,  when  his  son  went  there  aft«r 
the  arrival  of  the  Bussia.  He  cannot  be  held  responsible 
for  not  having  examined  the  cargo  list  of  the  China,  as 
published  in  the  newspaper  February  3d. 

The  provision  in  the  bill  of  lading,  that  the  consignee 
is  to  take  the  goods  from  alongside  as  soon  as  the  vessel 
is  ready  to  discharge,  must  have  a  sensible  construction. 
What  vessel  ?  None  is  named  in  the  bill  of  lading.  It 
is  to  be  **  a  Cunard  steamer  or  steamers."  The  respond- 
ents could  divide  the  shipment,  and  send  it  in  parts,  by 
several  steamers.  The  steamer  or  steamers  were  to  be 
*'  bound  for  New  York  via  Queenstown  and  [or]  Bos- 
ton." The  respondents  could  send  the  goods  all  by  way 
of  Boston,  or  could  send  some  by  way  of  Boston  and 
some  direct  to  New  York,  and  could  divide  the  goods 
among  several  steamers.  If  sent  by  way  of  Boston,  their 
ultimate  destination  being  the  respondents'  wharf  at 
Jersey  City,  they  must  reach  that  wharf  by  a  convey- 
ance other  than  that  in  which  they  left  Liverpool.    Un- 
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der  such  a  contract,  the  consignee  is  entitled  to  a  notice 
of  the  arrival  of  his  goods,  and  is  not  obliged  to  watch 
for  the  arrival  of  a  nameless  vessel,  or  for  the  appear- 
ance on  the  wharf  of  goods  which  may  come  from  Bos- 
ton by  one  of  many  means  of  transport ;  and,  if  he  does 
what  this  consignee  did,  he  does  all  that  is  incumbent  ' 
upon  him  to  entitle  himself  to  receive  actual  notice  of 
the  arrival  of  the  goods,  when  they  do  arrive  and  their 
arrival  is  known  to  the  carrier. 

There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the 
amount  of  the  damages  sustained  by  the  libellant. 


Cha/rles  Donohue^  for  the  libellant. 
Daniel  Z>.  Lord^  for  the  respondents. 


Eastern  §istrirt  ai  ^eto  ^ork* 

MAY,  1873. 

THE  SCHOONER  SYLVESTEE  HALE. 

Collision  in  Long  Island  Sound. — Schooners  Meeting. — Porting 

Helm. 

Two  schooners  came  in  collision  in  Long  Island  Sound  in  a  clear  night  They 
were  sailiog  on  meeting  courses,  not  varying  more  than  half  a  point  from  heiug 
exactly  opposite  courses  Both  yessels  had  the  wind  free ;  neither  made  any 
change  of  course  before  the  collision  : 

Held,  That  the  case  was  one  for  the  application  of  the  11th  of  the  Rules  for. avoid, 
ing  collisions.    That  hoth  Tessels  were,  therefore,  bound  to  have  ported  thoir 
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beloifl,  and,  aa  neither  had  done  ao,  both  reaaela  were  in  £uilt,  and  the  damages 
moat  be  apportioned. 
Whether  the  llth  Role  ta  applicable  to  the  eaae  of  twoaaiBngTaeaels  meetin|^  end 
on  or  nearly  ao,  one  being  cloae  hanled  and  the  other  aoiling  free,  qmert. 

Benedict,  J.  This  action  is  brought  to  recover  the 
Talue  of  the  schooner  G.  B.  Mumey,  a  vessel  owned  and 
commanded  by  the  libellanty  John  Momey,  which  was 
sunk  on  the  night  of  the  20th  of  Julv,  1872,  by  colliding 
with  the  schooner  Sylvester  Hale  in  Long  Island  Sound. 

The  Murney  was  a  canal  schooner  laden  with  coal, 
upon  a  voyage  from  Elizabethport,  N.  J.,  to  Norwich, 
Connecticut.  The  Hale  was  a  schooner  bound  from 
Taunton  to  Elizabethport  light.  The  Murney  was  going 
four  or  five,  the  Hale  six  or  seven  miles  an  hour  under 
a  good  sailing  breeze.  The  night  was  clear  and  nearly 
as  light  as  day. 

The  libel  gives  the  course  of  the  Murney  as  east 
northeast  half  east,  with  the  wind  due  north,  but  claims 
that  she  was  close  hauled  and  held  her  course.  It 
charges  that  the  Hale  was  sailing  free,  and  that,  al- 
though bound  to  avoid  the  Murney,  she  did  nothing, 
but  held  her  course,  and  thereby  ran  into  the  Murney, 
striking  her  upon  her  lee  bow  and  causing  her  to  sink 
almost  immediately. 

The  answer  presents  features  calculated  to  attract 
attention.  It  states  that  the  Murney  was  sailing  free, 
and  the  Hale  close  hauled,  but  also  states  that  the  course 
of  the  Hale  was  due  west,  with  the  wind  north  north- 
west, which  makes  the  Hale  free.  It  states  that  the 
Murney  appeared  to  those  on  the  Hale  to  be  bound  to 
the  eastward,  and  upon  a  course  which  would  have 
carried  her  to  the  southward  of  the  Hale ;  but  the  men 
on  the  Hale  swear  that  the  Murney  was  taken  for  a 
vessel  bound  to  the  westward — a  statement  not  always 
adhered  to  however  by  the  man  at  her  wheel. 

The  answer  also  in  unequivocal  terms  states  a  case 
of  vessels  not  meeting  end  on  or  nearly  so,  while  the 
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argument  addressed  to  me  in  behalf  of  the  Hale  was 
largely  based  upon  the  theory,  that  the  vessels  were 
so  meeting.  Finally  the  wrong  movement  charged 
upon  the  Mumey  in  the  answer  is  starboarding,  but 
the  movement  is  there  so  described,  as  to  show  that 
faulty  navigation  in  allowing  the  vessels  to  get  into 
such  close  proximity,  and  not  any  starboarding  by 
the  Mumey,  must  have  been  the  cause  of  the  acci- 
dent. 

The  testimony  offered  in  support  of  these  pleadings 
respectively  abounds  in  inexplicable  statements,  ana 
contradictions  which  it  is  vain  to  attempt  to  reconcile. 

A  prominent  statement  is  that  those  on  the  deck  of  the 
Hale  were  keeping  a  good  lookout,  and  saw  the  Murney 
at  a  distance  to  leeward.  When  the  evidence  of  the 
two  persons  who  were  on  the  deck  of  the  Hale,  as  to 
what  they  did  on  board  their  vessel,  is  examined,  the 
fact  appears  that  they  kept  no  proper  lookout,  did  not 
see  the  Murney  until  the  instant  of  collision,  and  made 
no  change  in  the  helm  of  the  Hale  in  time  to  alter  her 
course  before  the  vessels  came  in  contact.  This  control- 
ling fact  is  disclosed  by  the  following  evidence  given  by 
the  witnesses  for  the  Hale. 

The  mate  was  in  charge  of  her  deck,  and  the  supposed 
lookout.  He  says  that  he  saw  a  schooner  approaching 
to  windward,  and  at  once  went  aft  to  the  wheel,  and 
inquired  of  Petersen,  the  man  at  the  wheel,  if  he  saw 
her ;  that  when  aft  he  looked  at  the  compass,  as  was 
natural,  and  found  the  vessel  to  be  sailing  west  by  south, 
the  course  which  had  been  given  to  the  wheelsman.  He 
mentions  no  change  in  the  helm,  as  being  then  made, 
and  he  directed  none ;  but,  having  looked  at  the  compass, 
he  started  forward,  and  when  he  arrived  at  the  main- 
mast stopped  to  give  the  winch  two  or  three  turns,  just 
enough  to  taught^n  the  topsail  sheet.  From  the  winch 
he  moved  towards  the  steps,  to  windward,  and  he  had 
gone  but  a  few  feet  when  the  vessels  came  in  contact. 
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All  that  was  done  on  board  the  Hale,  with  reference 
to  the  Murney,  transpired  during  the  very  short  period 
of  time  which  elapsed  between  the  mate's  leaving  the 
wheel  and  the  blow,    Petersen,  the  man  at  the  wheel, 
says  that  duriDg  this  period  he  looked  under  his  boom 
twice ;  that  the  mate  had  not  reported,  nor  had  he  seen 
the  Murney  till  he  first  looked  under  the  boom,  after  the 
mate  left  him  to  go  to  the  winch  ;  that  when  he  first 
looked,  he  saw  the  Murney  two  points  off  his  bow,  but 
did  nothing;  that  the  second  time  he  looked  she  was 
still  two  points  off  bis  bow  on  the  same  course,  but 
very  near  him,  and  that  he  at  once  ported  his  wheel. 
It  is  impossible  that  the  Murney  should  have  then  been 
two  points  off  his  bow.    His  statement  that,  as  he  stood 
to  leeward  on  his  vessel  to  look  under  his  boom,  he  saw 
the  Murney  through  the  parts  of  the  fore-rigging,  is 
more  likely  to  be  accurate,  and  places  her  nearly  ahead 
and  upon  him,  as  the  fact  was. 

I  conclude,  without  difficulty,  from  this  evidence,  that 
the  Murney  was  not  seen  from  the  Hale,  until  the  in- 
stant before  the  collision,  and  when  no  action  of  the 
helm  could  effect  any  useful  change  of  course. 

While  considering  the  testimony  of  the  persons  on 
the  deck  of  the  Hale,  I  may  here  remark  that  the  mate 
says,  that  he  saw  and  reported  the  Murney  to  the  man 
at  the  wheel  before  he  went  to  the  winch,  but  the  state- 
ment is  contradicted  by  the  statement  of  the  latter  and 
by  the  action  of  both ;  and  that  the  man  at  the  wheel 
says  that  he  supposed  the  Murney  to  be  going  the  same 
way  the  Hale  was,  but  the  statement  is  wholly  incon- 
sistent with  other  parts  of  his  testimony  and  with  his 
acts.  These  and  other  misstatements,  which  appear  in 
the  evidence  of  those  responsible  for  the  movements  of 
the  Hale,  make  it  difficult  to  place  great  reliance  upon 
any  of  their  statements  or  conclusions. 

Their  own  account  of  what  they  did  contradicts  their 
theory  of  the  case,  and  shows  them  guilty  of  the  great 


MAY,   1878.  527 


The  Schooner  Sylvester  Hale. 


negligence  of  running  in  the  night  without  keeping  a 
proper  lookout,  and  that  they  made  no  change  of  course 
to  avoid  the  Murney. 

Having  thus  ascertained  the  movements  of  the  Hale 
with  reference  to  the  Murney,  I  turn  to  consider  the 
movements  of  the  Murney.  Upon  this  point,  the  testi- 
mony of  those  on  the  Hale  throws  no  light,  for  they  did 
not  see  her  till  she  was  upon  them.  Those  on  the  deck 
of  the  Murney  say  that  they  had  a  lookout,  who  saw  the 
Hale  for  a  long  distance.  In  order  to  disprove  this,  evi- 
dence has  been  given  tending  to  show  that  the  man 
claiming  to  be  the  Murney's  lookout  came  on  board  the 
Hale  in  a  condition,  as  to  his  dress,  which  indicates  that 
he  had  been  roused  from  his  berth  by  the  collision. 
Upon  a  careful  examination  of  the  testimony  of  the  vari- 
ous witnesses  on  this  point,  the  weight  is  found  to  favor 
the  allegations  of  the  Murney  that  she  had  a  lookout 
and  saw  the  Hale  in  time. 

The  actual  management  of  the  Murney  is  indeed 
more  consistent  with  the  idea  that  the  Murney  was  being 
sailed  without  knowledge  of  the  presence  of  the  Hale, 
imtil  the  vessels  were  close  together,  than  with  any 
other ;  but  it  is  also  consistent  with  the  theory  that  the 
Hale  was  seen  and,  under  the  supposition  that  she  was 
more  free  than  the  Murney,  it  was  judged  that,  if  the 
Murney  held  her  course,  the  Hale  would  feel  forced 
to  keep  out  of  the  way— a  result  which  doubtless  would 
have  been  attained  if  any  one  on  the  Hale  had  been 
looking  at  the  approach  of  the  Murney. 

But  whether  the  Hale  was  seen  or  not,  there  is  no 
evidence  of  any  change  in  the  course  of  the  Murney  prior 
to  the  time  when  the  vessels  were  close  together  and  the 
collision  inevitable. 

It  thus  appearing  that  no  changes  occurred  in  the 
courses  of  the  vessels  calculated  to  cause  the  collision, 
next  in  order  is  to  determine  what  the  courses  were  upon 
which  these  vessels  were  thus  sailing.    As  claimed  by  the 
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respective  crews,  and  as  proved  by  the  evidence,  the 
course  of  the  Mi;irney  was  E.  N.  E.  i  E.,  and  that  of  the 
Hale  W.  by  S. 

Their  divergence  was,  therefore,  half  a  point.  By 
holding  these  courses,  the  vessels  came  in  contact,  and 
it  must,  therefore,  be  found  that  the^peed  at  which  these 
vessels  were  going  respectively  was  such  that  the  courses 
they  were  upon  involved  risk  of  collision.  The  question 
then  arises  whether  they  were  crossing,  within  the  mean- 
ing of  Bule  12  of  the  International  Bules  adopted  by  the 
United  States  in  1868,  or  meeting  end  on  or  nearly  so, 
within  the  meaning  of  Eule  11. 

This  brings  up  for  consideration  the  proper  construc- 
tion to  be  given  to  Eule  11  of  the  International  Bules,  a 
rule  which  has  been  often  called  in  question,  and,  as  it 
appears  to  me,  greatly  liable  to  be  misapplied* 

The  practicability  of  this  rule  at  all  in  the  actual 
navigation  of  sailing  ships  has  been,  and  still  is,  in  some 
quarters  doubted,  and  at  its  door  have  been  laid  many 
disastrous  collisions,  for  '^  The  reckless  use  of  port-helm 
leads  to  collision." 

Perhaps  the  better  opinion  now  is,  that  the  rule  is 
practicable,  provided  its  application  be  carefully  re- 
stricted to  the  cases  to  which  alone  its  terms  make  it 
applicable.  As  is  well  known,  the  rule  originated  in 
England,  and  stands  there  as  a  substitute  for  a  rule  dif- 
ferently worded,  which  was  found  to  be  impracticable, 
and,  accordingly,  was  substantially  destroyed  by  judicial 
decisions  {Lowndes^  Laiv  of  Collision  at  Sea,  p.  22).  As 
at  first  understood,  the  rule,  in  its  present  form,  was 
greatly  criticised,  and  was  defended  by  claiming  it  to 
read  as  not  applicable  to  ships  which  must,  if  both  keep 
on  their  respective  courses,  pass  clear  of  each  other ; 
but  applicable,  in  the  night  time,  only  to  cases  in  which 
each  ship  is  in  such  a  position  as  to  s^e  both  the  side  lights 
of  the  other.  This  was  the  construction  given  bj?  Mr. 
Thomas  Gray,  of  the  British  Board  of  Trade,  and  it  was 
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approved,  in  Enjsrland,  by  the  Admiralty,  Board  of  Trade, 
and  Trinity  House,  and,  in  France,  by  the  French  Goy- 
emment. 

By  the  Order  in  Oouncil  of  July  30,  1868,  it  became 
part  of  the  law  in  England.  It  was  adopted  as  a  sup- 
plement to  the  International  Bules  by  the  Assembly  of 
the  Senate,  at  Hamburg,  Oct.  16, 1868.  This  interpreta- 
tion was  adopted  by  Bussia,  by  order  of  the  Emperor, 
Nov.,  1868,  and  by  Sweden,  Dec.  12, 1868. 

[See  Appendix  to  ^^A  few  remarks  respecting  the 
rule  of  the  road  for  steamships,"  by  Thomas  Gray,  for 
the  words  of  the  order.] 

The  paramount  importance  of  having  international 
rules,  which  are  intended  to  become  part  of  the  law  of 
nations,  understood  aliice  by  all  maritime  powers,  is 
manifest ;  and  the  adoption  of  any  reasonable  construc- 
tion of  them,  by  the  maritime  powers  named,  affords 
aufficient  ground  for  the  adoption  of  a  similar  construc- 
tion of  our  statute  by  the  Oourts  of  this  country. 

For  this  reason,  and  because  the  rule,  so  understood, 
will  seldom  come  into  play,  and,  therefore,  affect  but 
little  the  old  maritime  rules  of  the  seas,  which  were  fol- 
lowed for  centuries  before  the  rules,  and  which  are,  for 
the  most  part,  still  followed  by  seamen  in  the  actual 
navigation  of  sailing  ships,  I  so  construe  the  rule.  But, 
so  understood,  it  is,  nevertheless,  applicable  here,  for 
the  evidence  shows  the  present  to  be  what  has  been 
ealled  '*  the  exceptional  case," — the  case  ^*  hardly  deter- 
mined by  the  rules,"  of  two  sailing  vessels  meeting,  in 
such  a  position  that  each  should  have  seen  both  the  side 
lights  of  the  other. 

1  do  not  overlook  the  testimony  of  those  on  the 
Murney,  that  only  the  green  light  ot  the  Hale  was  seen 
by  them,  nor  the  claim  of  the  Hale  that  only  the  red 
light  of  the  Murney  was  visible  to  her. 

'  But  the  observation  of  the  Murney  by  those  on  the 
Hale  was  when  danger  was  imminent^  and  is  not  reliable. 

Br.Vok  VL— 84 


680  EASTERN  DISTRICT  OF  NEW   YORK, 


The  Schooner  Sylyester  Hale. 


And,  on  the  other  side,  the  Oaptain  of  the  Mumey,  who 
was  at  her  wheel,  reconciles  his  statement  that  he  saw 
only  the  green  light  of  the  Hale,  with  the  mode  in  which 
the  vessels  were  approaching,  by  the  not  improbable  sup- 
position that  the  red  light  of  the  Hale  was  hid  by  her  jib. 
Other  facts  in  the  case,  and,  among  them,  the  nature  of 
the  injury  upon  the  starboard  bow  of  the  Hale,  and  the 
mode  in  which  the  blow  was  delivered,  indicate  that 
the  vessels  were  meeting  almost  exactly  end  on,  and 
such  is  the  description  of  the  collision  as  given  by  the 
libel. 

At  this  stage  of  my  examitiation  of  this  case  I  am 
brought  very  near  to  a  question  respecting  the  applica- 
tion of  fiule  11,  of  so  much  importance  that,  although 
not  called  on  by  the  facts  of  this  case  to  decide  it,  I  do 
not  feel  at  liberty  to  allow  it  to  pass  without  allusion. 
That  question  is  whether  Bule  11  is  to  be  considered  as 
subject  to  the  ancient  and  most  universal  law  of  the  sea, 
that  a  vessel  sailing  free  shall  give  way  to  a  vessel  sail- 
ing close-hauled.  As  worded,  the  rule  contains  no  ex- 
ception unless  it  may  be  found  in  the  phrase,  ''so  that 
each  may  pass  on  the  port  side  of  the  other."  These 
words  seem  to  indicate  that  the  rule  is  only  applicable 
to  vessels  which  have  the  wind  alike,  inasmuch  as  a  ves- 
sel close-hauled  upon  the  starboard  tack,  if  she  ports, 
will  necessarily  come  into  the  wind  and  her  way  be 
stopped;  therefore  if  she  ports  she  cannot  be  said  to 
pass  the  other  at  all.  Instead  of  passing  she  makes  her- 
self a  stationary  object  to  be  avoided  by  all  approaching 
vessels.  The  provisions  of  Bules  19  and  20  may  also  be 
resorted  to,  as  affording  ground  for  the  conclusion  that  a 
vessel  sailing  close-hauled  is  exempted  from  the  obliga- 
tion to  port.  Aside  from  the  wording  of  the  Bules,  it  has 
been  urged  that  they  must  be  so  construed  as  to  be  rea- 
sonable, and  that  it  is  unreasonable  to  require  a  vessel  to 
throw  herself  out  of  command,  or  to  compel  her  to  work 
her  sails  or  to  run  off  to  leeward,  to  avoid  a  vessel  which 
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by  a  movement  of  ber  belm  can  go  either  way  without 
loss  of  position. 

This  consideration  was  doubtless  the  ground  of  the 
decision  of  Dr.  Lushington  in  the  case  of  The  Halcyon 
(I  Lush.  101),  where,  notwithstanding  the  statutory  rules, 
a  vessel  sailing  close-hauled  upon  the  starboard  tack  was 
held  not  bound  to  port.  Similar  considerations  would 
seem  to  have  force  in  the  case  of  a  vessel  close-hauled 
upon  the  port  tack,  for,  although  a  vessel  close-hauled 
Qn  the  port  tack  can  port  without  losing  her  headway^ 
she  cannot  do  so  without  making  distance  to  leeward 
which  she  must  beat  to  windward  to  overcome.  She  can 
run  off  with  ease,  but  she  cannot  regain  her  original  line 
without  tacking.  If,  without  tacking,  she  resumes  her 
course  by  the  wind,  she  must  do  so  upon  a  line  parallel 
to,  but  to  leeward  of  her  original  course,  to  her  great 
disadvantage.  The  necessary  result  of  porting  by  a  ves- 
sel close-hauled  upon  the  port  tack  is  so  disadvantageous 
that  it  has  been  said  by  good  authority,  that  in  all  ordi- 
nary cases  a  vessel  so  situated  will  come  into  the  wind 
and  stop  in  preference  to  keeping  off.  (See  "  The  Law 
of  the  Port-helmj — An  Examination  into  its  History 
and  Dangerous  Action."  By  Commanders  P.  H.  Co- 
lomb  and  H.  W.  Brent,  H.  B.  M.  Navy.  Largely  quoted 
in  the  collation  made  by  Gommodore  Jenkins,  U.  S. 
Navy,  and  published  by  the  Navy  Department  in  1819, 
page  164.)  Furthermore,  the  sailing  rules  were  supposed 
to  be  intended  to  make  definite,  but  not  to  change,  any 
of  the  sailing  rules  known  and  practiced  by  seamen 
everywhere ;  and  it  will  be  found,  I  think,  that  such  has 
been  the  interpretation,  in  the  particular  now  in  ques- 
tion, which  has  been  given  to  the  rules  by  those  whose 
peculiar  business  it  is  to  apply  them  in  actual  naviga- 
tion. If  this  should  prove  true,  any  attempt  by  the 
Courts  to  adopt  a  construction  at  war  with  the  traditions 
of  the  sea,  and  not  adapted  to  the  necessities  of  sailing 
ships,  would,  as  I  fear,  prove  much  worse  than  useless. 
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These  considerations  affecting  the  construction  of 
Bnle  11  I  have  thought  proper  to  state  when  examining 
the  Bule,  although  I  am  not  now  called  on  to  determine 
as  to  their  validity,  for  the  reason  that  upon  the  evi- 
dence in  this  case  I  deem  it  quite  clear  that  neither  of 
the  vessels  in  question  wa^  close-hauled*     As  to  the 
Hale,  her  own  crew  say  she  was  sailing  free.    As  to  the 
Mumey,  her  libel,  and  her  master  upon  the  stand,  make 
her  half  a  point  free,  if  the  wind  was  north,  and  his  ves- 
sel only  able  to  lie  within  six  points,  as  he  claims,  but 
which  is  doubted.    She  was  a  point  and  a  half  free  if  the 
wind  was  N.N.W.,  as  is  claimed  by  the  Hale  to  have 
been  shown.    But  half  a  point  would  have  enabled  the 
Mumey  to  port  sufficiently  to  avoid  the  Hale  and  still 
regain  her  distance  to  windward,  and  removes  from  her 
any  ground  of  exemption  from  the  obligation  to  port. 
Both  of  these  vessels  were,  therefore,  bound  to  port  as 
they  approached  each  other,  unless  excused  l^y  some  pe- 
culiar circumstance.    This  neither  did.    The  libel  of  the 
Murney  avers  that  she  did  not,  and  the  answer  avers 
that  the  Hale  did  not.    For  this  omission  the  evidence 
furnishes  no  excuse.    In  the  libel  an  excuse  is  suggested 
for  the  Murney  that  the  actions  of  the  Hale  led  the  mas- 
ter of  the  Murney  to  suppose  that  the  Hale  was  going  to 
keep  off,  but  there  is  nothing  in. the  evidence  to  counte- 
nance the  suggestion.    The  answer  states,  in  excuse  of 
the  omission  by  the  Hale,  that  a  vessel  was  to  windward 
of  the  Murney,  and  sailing  so  near  to  her  course,  that  it 
was  not  safe  or  proper  for  the  Hale  to  port.    But  the 
Hale  had  abundant  time,  after  these  schooners  were  in 
plain  sight,  to  have  gone  to  windward  of  both  of  them, 
and  she  could  have  done  it  easily  by  a  movement  in  time. 
Nor  were  the  approaching  schooners  so  near  together  as 
to  prevent  her  at  a  subsequent  period  from  luffing  suffi- 
ciently to  clear  the  Murney  and  passing  between  them, 
without  danger  of  collision  with  the  windward  schooner. 
In  fact,  the  man  at  her  wheel  swears  that  he  did  luff  half 
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a  point,  but  as  already  shown,  all  that  this  man  did  was 
done  at  the  instant  of  collision,  when  it  is  donbtf nl  if 
any  movement  of  his  wheel  conld  have  any  effect  npon 
his  course,  or  did  any  more  than  to  transfer  the  blow 
from  the  side  of  the  Mumey  to  her  bow. 

This  case,  restated  then  as  I  find  it,  is  that  of  two 
vessels  meeting  in  a  clear  night  end  on,  both  free  and 
each  able  to  port  so  as  to  avoid  the  other.  The  one 
bound  to  the  westward  runs  into  the  bows  of  the  other 
without  attempting  to  avoid  her,  and  in  fact  without  see- 
ing her  at  all,  owing  to  the  want  of  lookout.  The  one 
bound  to  the  eastward,  and  equally  bound  to  port,  if  she 
saw  the  other  at  all,  made  no  change  of  course,  gave  no 
hail  whatever,  but  held  on  until  her  bows  were  stove  by 
the  collision.  Both  without  excuse  neglected  to  obey 
Rule  11,  which,  if  it  had  been  obeyed  by  either,  would 
have  prevented  the  accident ;  and  both  vessels  being  in 
fault,  the  damages  resulting  must  be  apportioned. 

Let  a  decree  be  entered  accordingly. 

For  libellant,  WUoax  dk  Hdbbs. 

For  claimants,  Evarts^  Sauthmayd  dk  ChoaU. 
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Charter   Vakty, — Dbmurraqe. — Master's  Refusal  to  sign  Bhj^ 

OF  Lading. 

The  ownen  of  a  yessel  filed  a  libel  against  a  cargo  of  guano,  wbich  had  been 
brought  in  her,  from  Snrrano  Cay  to  New  York,  nnder  a  charter-party,  to  re- 
eorer  for  demurrage  in  loading  her  and  in  discharging,  and  to  reoorer  paaiage 
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money,  agreed  in  the  charter  to  be  paid  by  the  charterer.  Detention  of  the 
Teasel  in  loading  beyond  the  specified  time  was  admitted,  bat  the  charterer 
claimed  that  it  was  caused  by  the  master  of  the  vessel,  in  that  he,  withont 
cause,  when  she  was  partly  loaded,  changed  the  place  of  anchorage  of  the 
vessel  to  a  greater  distance  from  the  spot  where  her  cargo  of  g^ano  was  being 
loaded.  On  the  arrival  of  the  vessel  in  New  York,  the  master  refused,  for 
several  days,  to  sign  bills  of  lading  for  the  cargo,  because  the  charterer  would 
not  admit  the  claim  for  demurrage  in  loading.  The  charterer  also  refused  to 
pay  the  passage  money,  on  the  ground  that  the  fare  was  so  bad  as  to  constitute 
a  breach  of  the  contract: 

Held,  That,  on  the  evidence,  the  master  was  entitled  to  the  presumption  that  he 
knew  best  where  his  vessel  should  anchor,  and  that  his  moTiog  of  his  yessel 
was  not,  therefore,  a  defence  to  the  claim  for  demurrage  in  loading ; 

That  the  master  was  not  justified  in  refusing  to  sign  the  bills  of  lading,  and  the 
owners  could  net,  therefore,  claim  demurrage  during  the  time  of  such 
refusal ; 

That,  on  the  evidence,  the  fare  was  sufficient  to  entitle  the  owners  to  the  passage 
money. 


Benedict,  J.  The  demand  in  this  case  is  for  a 
balance  due  to  the  owners  of  the  bark  Nicaragua,  upon 
a  charter  of  her  for  a  voyage  from  New  York  to  Surrano 
Cay  and  back.  The  balance  claimed  to  be  unpaid  con- 
sists of  three  items.  One  item  is  for  a  balance  of  de- 
murrage for  detention  while  loading  in  Surrano  Gay.  A 
detention  of  four  days,  unpaid  for,  is  not  disputed  ;  but 
it  is  insisted  that  this  delay  was  caused  by  the  wrong- 
ful acts  of  the  master,  in  that,  while  the  vessel  was  be- 
ing loaded,  he  changed  her  place  of  anchorage,  and, 
without  cause,  removed  her  a  quarter  of  a  milb  further 
from  the  shore,  whereby  the  loading  of  the  guano,  which 
composed  the  cargo,  was  retarded  for  four  days. 

I  cannot  find  that  this  defence  is  supported  by  su£B- 
cient  evidence.  The  master  says  that  he  changed  his 
anchorage  for  the  safety  of  his  vessel.  No  particular 
l)lace  of  anchorage  was  agreed  upon  in  the  charter- 
party  ;  and  it  cannot  be  said,  upon  the  proofs,  that  the 
vessel  was  at  any  time  anchored  at  an  unfit  place,  con- 
sidering the  nature  of  the  harbor.  There  is  no  evidence 
that  the  object  of  the  removal  was  to  delay  the  loading, 
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and  the  master  is  entitled  to  the  presumption  that  he 
best  knew  where  his  vessel  should  anchor.  The  libel- 
lants  must,  therefore,  be  held  entitled  to  the  four  days' 
<lemurrage  in  dispute  for  detention  in  Surrano  Oay, 

Another  item  of  the  libellants'  demand  arises  out  of 
a  provision  in  the  charter,  that  the  charterer  should  go 
as  passenger  in  the  cabin,  paying  one  dollar  per  day  as 
long  as  he  might  be  on  board.  To  this  the  defence  is, 
that  the  fare  furnished  to  the  charterer  was  so  wretched 
and  bad,  as  to  constitute  a  breach  of  the  contract  to 
convey  him  as  a  cabin  passenger.  This  defence  also 
fails  upon  the  proofs.  The  fare,  doubtless,  was  not  of 
the  best,  but  one  must  not  scrutinize  too  closely  the  bill 
of  fare  of  a  vessel  freighting  guano  from  the  Oarribean 
sea.  Upon  the  evidence,  I  judge  the  fare  to  have  been 
sufficient  to  entitle  the  libellant  to  the  dollar  a  day  which 
the  charter-party  provides  for. 

Another  part  of  the  libellants'  claim  arises  out  of 
delay  in  discharging  the  cargo  in  New  York.  It  appears 
by  the  evidence,  that  the  master  refused,  in  Surrano 
Gay,  to  sign  a  bill  of  lading  for  the  cargo  on  board,  and 
again  refused  after  the  arrival  of  the  vessel  in  Ne\v»Tork, 
because  the  charterer  refused  to  assent  to  the  demurrage 
charged  by  the  ship  in  Surrano  Oay.  Some  days  were 
lost  in  New  York  in  the  effbrt  to  adjust  this  claim  for 
demurriige,  and  it  was  not  until  after  the  19th  of  June, 
which  was  Saturday,  ^lat  any  bills  of  lading  were  deliv- 
ered to  the  charterer.  During  this  time  it  was  impos- 
sible for  the  consignee  to  enter  his  cargo  at  the  Oustom 
House,  and  obtain  a  permit  to  discharge  it,  because  he 
had  been  unable  to  procure  a  bill  of  lading.  The  claim 
of  the  master  tl^at  the  demurrage  should  be  agreed  to 
before  the  bill  of  lading  was  signed  had  no  foundation 
in  law.  The  master  was  bound  to  sign  the  bill  of  lad- 
ing, without  reference  to  his  claim  for  demurrage,  and 
so  long  as  he  wrongfully  withheld  from  the  consignee 
the  bill  of  lading,  which  was  necessary  to  enable  him  to 
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enter  the  cargo,  and  to  obtain  a  permit  to  discharge  it^ 
the  discharge  was  prevented  by  the  master  of  the  ship, 
and  for  that  delay  he  cannot  hold  the  charterer  liable. 
Monday,  the  21st  of  October,  was  the  first  day  that  the 
consignee  conld  obtain  his  permit,  owing  to  the  refusal 
of  the  master  to  deliver  the  bills  of  lading ;  and  from 
that  time  his  obligation  to  receive  the  cargo  mnst 
date. 

According  to  this  view,  the  libellants  are  only  entitled 
to  five  days'  demurrage  in  New  York,  instead  of  the 
twelve  days  which  they  sue  for. 

The  libellant'S  are,  therefore,  entitled  to  receive  $1G0 
for  four  days'  detention  in  Surrano  Gay,  $200  for  five  days' 
detention  in  ifi^ew  York,  8141  from  Mr.  Wachschlager, 
passenger ;  and  he  is  also  entitled  to  116  for  moving  the 
vessel,  and  $10  paid  for  towage,  making  in  all  $527. 

Let  a  decree  be  entered  for  this  amount. 

For  libellants,  Beebe^  Danohue  db  Cooke. 
For  claimant,  KoVbe  <k  Fowler. 


Sott%m  gistrict  of  ffeto  gork, 

JUNE,  1873. 

THE    SOHOONEE    HELEN    J.    HOLWAT.  — THE 

SCHOONER  ENOCH  MOORE. 

CoLLiBiON  IN  Cbbsapbakb  Bat. — Sailiko  Vbbskls  Crossiko.— 

EVIDBNOB. PlBADINO  . 

Two  sobooners,  the  H.  and  the  M.,  came  in  collision  at  night  in  Chesapeake  Bay. 
The  M.  alleged  that  the  wind  was  east-northeast  and  she  was  sailing  sooth  ,' 
that  she  saw  both  lights  of  the  H.  a  little  to  windward  of  her  coarse,  oomiog 
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up  the  bay,  heading  north,  and  doee-hanled ;  that  the  M.  ported,  bnt  the  H.,  in- 
stead  of  keeping  her  course,  as  she  was  bound  to  do,  starboarded  and  caused 
the  collision.  The  H.  alleged  that  the  wind  was  north-northeast,  and  that  she 
was  heading  northwest  by  north  half  north,  close>hauled,  and  that  the  M.  was 
coining  down  about  south,  on  a  coarse  which  wonld  have  carried  her  astern  of 
the  H.,  but  she  ported  and  caused  the  collision,  and  that  the  H.  kept  her  course, 
as  she  was  bouod  to  do,  till  the  collision  was  incTitable,  when  she  ported,  in 
order  to  ease  the  blow : 

H^ld,  That  the  eridence  from  the  H.,  that  she  was  close-hauled,  and  as  to  her 
course  by  compass,  was  more  reliable  than  that  of  the  M.,  which  was  sailing 
free  in  any  event; 

That  the  M.  mistook  the  course  of  the  H. ; 

That  the  courses  of  the  yessels  were  crossing,  and  the  case  fell  under  the  12th  and 
18th  Rules,  and  the  M.  was  bound  to  keep  out  of  the  way,  and  the  H.  was  bound 
to  keep  her  course ; 

That^  on  the  pleadings,  the  M.  could  not  claim  that  the  H.  was  in  fault  for  not 
porting; 

That  the  M.  was  responsible  for  the  collision ; 

Whether,  if  the  yessels  had  been  meeting  end  on.  or  nearly  so,  the  case  wonld 
haTe  been  one  requiring  the  H.  to  port  her  helm,  qwtrt. 

BiiATOHFORDy  J.  Tbes6  are  cross  suits  growing  out 
of  a  collision  which  took  place  between  the  schooner 
Helen  J.  Hoi  way  and  the  schooner  Enoch  Mo6re,  in  the 
Chesapeake  Bay,  on  the  morning  of  the  10th  of  Septem- 
ber, 1871,  about  half  past  four  o'clock.  The  Moore  was 
a  vessel  of  313  tons,  and  was  deeply  laden  with  coal,  and 
was  on  a  voyage  from  Georgetown,  D.  0.,  to  the  city  of 
New  York.  The  Holway  was  a  vessel  of  223  tons,  and 
was  not  as  deeply  laden  as  the  Moore,  and  was  on  a  voy- 
age from  Boston,  Massachusetts,  to  Georgetown,  D.  0. 
Both  vessels  were  injured  by  the  collision. 

The  libel  of  the  Moore,  which  was  filed  on  the  9th  of 
October,  1871,  alleges,  that  there  was  a  fresh  breeze  from 
the  east-northeast ;  that  the  course  of  the  Moore  was 
south,  by  the  compass ;  that  she  had  the  wind  free ;  that 
the  atmosphere  was  clear ;  that,  at  about  twenty  min- 
utes past  four  o'clock,  a.m.,  a  seaman  on  the  lookout  on 
the  Moore,  on  her  top-gallant  forecastle,  and  the  master 
of  the  Moore,  who  was  walking  on  her  port  quarter-deck 
and  was  in  charge  of  the  deck,  made  the  two  colored 
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lights  of  the  Holway  ahead,  and  a  little  to  the  wiudward 
of  the  course  of  the  Moore,  and  between  one  and  two 
miles  off,  the  Holway  heading  up  the  bay,  north,  having 
about  six  points  in  which  to  make  her  course,  and  being 
otherwise  close-hauled ;  that  the  master  of  the  Moore, 
seeing  that  the  Holway  was  sailing  close-hauled,  imme- 
diately gave  the  order  to  the  helmsman  of  the  Moore  to 
port  his  helm,  which  was  done,  and  the  Moore  swung  off, 
and  kept  swinging  off,  on  a  hard  a-port  helm,  until  her 
foresail  becalmed,  which  would  be  on  a  course  west- 
southwest  ;  that,  in  a  few  minutes,  the  Holway,  instead 
of  keeping  her  course,  as  she  was  bounM  to  do,  she  being 
close-hauled,  and  when,  if  she  had  kept  her  course,  no 
collision  would  have  occurred,  starboarded  her  helm,  and 
kept  hard  away,  and  let  her  main  sheet  run  ofi^  and  ran 
head  on,  or  nearly  so,  into  the  Moore,  at  the  port  fore 
chains  of  the  Moore,  the  Holway,  at  the  time  of  the  col- 
lision, heading  about  west ;  and  that  the  collision  was 
the  result  of  negligence  in  the  Holway,  in  not  having  a 
proper  locfkout  forward,  and  in  improperly  starboarding 
her  helm  and  letting  her  main  sheet  go,  and  in  not  hav- 
ing kept  on  her  original  course,  as  she  was  bound  to  do, 
she  being  close-hauled  at  the  time,  and  in  not  being 
properly  manned,  her  officers  and  master  being  below 
and  asleep,  and  an  incompetent  mariner  being  in  charge 
of  her  lielm. 

The  answer  of  the  Holway,  which  was  filed  on  the  4th 
of  June,  1872,  avers,  that,  before  and  at  the  time  of  the 
collision,  the  Holway  was  beating  up  the  bay  against  a 
strong  breeze  from  the  north-northeast,  being  before, 
and  at  the  time  of,  the  collision,  close-hauled,  on  her  star- 
board tack,  heading  about  northwest  by  north  half  north , 
,as  near  the  wind  as  she  would  lie,  and  moving  steadily 
along  at  the  rate  of  four  or  five  knots  an  hour ;  that, 
«ome  time  before  the  collision,  the  master  and  crew  of 
the  Holway  discovered  the  Moore  coming  down  the  bay, 
^nder  full  sail,  free,  on  her  port  tack,  and  with  ample 
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room  to  pass  the  Holway  at  a  long  distance  on  either 
hand,  but  nearing  the  Holway,  and  moving  with  great 
speed,  heading  about  south,  and  across  the  track  of  the 
Holway,  and  on  a  course  which,  if  steadily  kept,  would 
have  carried  her  free  and  clear  and  astern  of  the  Hol- 
way ;  that,  when  within  about  a  ship's  length  of  the  Hoi- 
way,  and  about  three  points  off  the  Holway's  starboard 
bow,  the  Moore  suddenly  ported  her  helm  and  kept 
away,  and  ran  across  the  bows,  and  afoul,  of  the  Holway ; 
that,  up  to  the  instant  of  the  collision,  the  Holway  was 
close-hauled,  on  her  starboard  tack,  keeping  steadily 
her  course  by  the  wind,  as  she  was  bound  to  do ;  that, 
at  the  moment  of  the  collision,  when  it  was  inevitable, 
she  ported,  to  ease  the  blow ;  and  that  the  collision  was 
occasioned  by  the  negligence  of  the  Moore. 

The  libel  of  the  Holway,  which  w^s  filed  on  the  5th 
of  August,  1872,  contains  the  same  averments  as  those 
above  cited  from  her  answer. 

The  answer  of  the  Moore,  which  was  filed  on  the  4th 
of  December,  1872,  contains  the  same  statement  of  cir- 
cumstances as  that  above  cited  from  her  libel,  except 
that  her  answer  avers  that  she  swung  off  on  a  port  helm, 
while  her  libel  avers  that  she  swung  off  on  a  hard  a-port 
helm. 

There  were  on  the  deck  of  the  Moore  three  persons, 
namely,  Ohambers,  her  master,  and  who  was  one  of  her 
owners;  Oollyer,  a  seaman,  who  was  forward,  on  the 
lookout ;  and  Wilson,  a  seaman,  a  Swede,  who  was  at 
the  helm.  Ohambers  was  examined  orally  at  the  trial. 
Oollyer  was  examined  by  deposition  on  the  27th  of 
November,  1872.  Wilson  was  not  examined.  WarreUj 
the  mate  of  the  Moore,  who  had  been  asleep  below,  and 
reached  her  deck  just  as  the  two  vessels  struck,  was 
examined  by  deposition  on  the  5th  of  December,  1872. 
Thus,  there  are  three  witnesses  from  the  Moore,  two  of 
whom  were  of  the  watch  on  deck. 

There  were  on  the  deck  of  the  Holway,  her  watch. 
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consistiDg  of  two  persons,  namely,  her  mate,  A.  L. 
Thompson,  who  was  forward  on  the  lookout,  and  a 
seaman  named  Wilson,  at  the  wheel.  Her  master,  6.  E. 
Thompson,  and  who  was  one  of  her  owners,  had  been 
below,  but  eame  on  deck  before  the  collision.  The 
master  and  the  mate,  who  are  brothers,  were  examined 
by  deposition  on  the  6th  of  August,  1872,  and  were  also 
examined  orally  at  the  trial.  They  are  the  only  wit- 
nesses from  the  Holway. 

The  only  case  set  up  by  the  Moore,  in  her  pleadings, 
is,  that  the  Holway,  being  close-hauled  on  her  starboard 
tack,  was  bound  to  keep  her  course,  but  failed  to  do  so, 
and,  instead,  starboarded,  and  &o  thwarted  the  eflorto 
which  the  Moore  made,  by  i)orting,  to  keep  out  of  the 
way  of  the  Holway. 

There  is  a  dispute  as  to  the  wind.  The  Moore  insists 
that  it  was  east-northeast,  and  that  the  Holway  could 
lay  her  north  course  up  the  bay,  having  six  points  of 
wind  in  which  to  do  so.  In  this  view,  the  witnesses 
from  the  Moore  say  that  they  thought  at  the  time  that 
the  Holway  was  on  a  north  course.  The  Holway 
contends  that  the  wind  was  north-northeast,  and  that 
she  was  heading  northwest  by  north  half  north,  thus 
heading  four  and  a  half  points  off  the  wind,  and  making 
really  a  northwest  by  north  course,  falling  to  leeward 
half  a  point,  and  unable  to  make  her  north  course, 
having  been  beating  and  tacking,  and  sailing  as  close  to 
the  wind  as  she  could.  Whether  the  wind  was  north- 
northeast  or  east-northeast,  it  was  free  for  the  Moore, 
in  either  case,  being  either  two  points  or  six  points 
abaft  her  beam,  on  her  port  side. 

It  is  positively  testified  by  those  on  the  Holway,  that 
she  was  as  close-hauled  as  she  could  be ;  that  her  actoal 
course  by  the  compass,  after  the  Moore  was  seen  by  her, 
and  down  to  the  moment  before  the  collision,  was  north- 
west by  north  half  north ;  that  her  helm  was  kept 
steady,  and  she  was  kept  on  the  same  course,  becaose 
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of  the  approach  of  the  Moore,  and  under  an  order  given 
with  that  view ;  that  her  helm  was  not  starboarded ; 
and  that,  when  the  collision  was  inevitable,  her  helm 
was  ported,  in  order  to  prevent  her  being  rnn  over  by  the 
Moore,  and  to  make  the  blow  one  of  the  stem  of  the 
Holway  against  the  Moore.  The  testimony  of  witnesses 
from  a  sailing  vessel,  as  to  the  course  of  such  vessel, 
her  being  close-hauled  or  not,  and  her  compass  course,  is 
much  more  reliable  than  the  testimony  thereto  of  wit- 
nesses from  another  vessel,  which  is  herself  sailing  free. 
The  evidence  in  this  case  has  brought  me  to  the  con- 
clusion, that  the  Moore  mistook  the  course  of  the  Holway. 
The  Holway  was  really  crossing  the  course  of  the  Moore, 
at  an  angle  of  from  two  and  a  half  to  three  points.  The 
colored  lights  of  both  vessels  were  burning.  The  master 
of  the  Moore  says  that  he  saw  both  of  the  colored  lights 
of  the  Holway  a  little  off  his  port  bow,  and  immediately 
ported,  and  that,  afterwards  the  Holway  shut  in  her  red 
right,  her  green  light  continuing  visible.  Admitting 
that,  if  the  Moore  was  on  a  south  course,  and  the 
Holway  on  a  course  northwest  by  north  half  north,  the 
Moore  could  not  have  seen  the  red  light  of  the  Holway, 
still,  if  one  of  the  two  conclusions  must  be  reached, 
either  that  the  red  light  of  the  Holway  was  not  seen  by 
the  Moore,  before  the  Moore  ported,  or  that  the  Holway 
was  not  on  a  course  northwest  by  north  half  north,  the 
whole  evidence  makes  it  impossible  to  adopt  the  latter 
view.  I  conclude,  therefore,  that  the  case  is  one  falling 
under  the  12th  Bule.  The  two  vessels  were  crossing,  so 
as  to  involve  risk  of  collision,  and  they  bad  the  wind  on 
different  sides,  and  the  Moore  having  the  wind  free,  on 
her  port  side,  was  bound  to  keep  out  of  the  way  of  the 
Holway,  and  the  Holway  was  bound,  by  the  18th  Bule, 
to  keep  her  course,  and  did  keep  her  course.  The  plead- 
ings of  the  Moore  put  the  case  as  one  of  an  observance 
by  the  Moore  of  the  12  th  Bule,  and  a  violation  by  the 
Holway  of  the  18th  Bule.    They  do  not  put  the  case  as 


542  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Schooner  Helen  J.  Hoi  way. — ^The  Schooner  Enoch  Moore. 


one  under  the  11th  fiule,  where  both  of  the  vessels  were 
bound  to  port,  as  meeting  end  on,  or  nearly  end  on. 
For,  although  the  Moore  sets  up,  in  her  pleadings,  that 
she  ported,  and  did  right  in  porting,  yet  she  does  not  set 
up  therein  that  the  Holway  ought  to  have  ported,  and 
did  wrong  in  not  porting.    On  the  contrary,  the  pleadings 
of  the  Moore  assert  that  the  Holway  was  close-hauled ; 
that  the  master  of  the  Moore  saw  that  the  Holway  was 
close-hauled;  that,  because  he  so  saw  he  ordered  the 
helm  of  the  Moore  to  be  ported ;  that  the  Holway,  being 
close-hauled,  was  bound  to  keep  her  course ;  and  that,  if 
she  had  kept  her  course,  no  collision  would  have  occurred. 
This  being  so,  the  Moore,  even  if  she  were  to  establish 
that  the  vessels  were  meeting  end  on,  could  not  be  per- 
mitted to  contend  that  it  required  porting  by  the  Hol- 
way to  prevent  a  collision.    The  Moore  has  affirmed  in 
her  pleadings,  that  an  adherence  by  the  Holway  to  her 
close-hauled  course,  combined  with  the -porting  done  by 
the  Moore,  would  have  avoided  a  collision.    It  is  not 
meant  to  be  implied,  by  anything  I  have  said,  that,  if 
the  Holway  had  been  heading  north,  close-hauled  on  her 
starboard  tack,  so  that  the  vessels  were  meeting  end  on, 
or  nearly  so,  so  as  to  involve  risk  of  collision,  the  case 
would  have  been  one  requiring  the  Holway  to  port  her 
helm.     It  is  certainly  true,  however,  that  where  the 
Moore,  in  her  pleadings,  asserts,  that,  the  Moore  having 
ported,  porting  by  the  Holway  was  unnecessary,  to  avoid 
a  collision,  the  Moore  cannot  be  heard  to  say  that  it  was 
a  fault  in  4he  Holway  not  to  have  ported,  the  Moore 
having  ported. 

The  libel  of  the  Moore  must  be  dismissed,  with  costs. 
On  the  libel  of  the  Holway,  there  must  be  a  decree  for 
the  libellants,  with  costs,  with  a  reference  to  a  commis- 
sioner to  ascertain  the  damages  sustained  by  them. 

A.  J.  Heath,  for  the  Holway. 
D.  McMahon,  for  the  Moore. 
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THE  UNITED  STATES  v.  TWO  HUNDRED  AND 
THIETY-SIX  DOZEN  BOXES  CONTAINING 
COSMETICS  KNOWN  AS  LILT  WHITE. 

Ikternal  Rsybnue. — Stamps  on  Cosmetics  exported. — Forfeiture. 

—Construction  of  Statutes. 

A  mannfactarer  of  cosmetics  in  New  York,  haying  received  an  order  from  a 
customer  at  Havana,  pnt  up  the  goods  and  sent  them,  without  any  internal 
rerenne  stamp  being  affixed  to  any  of  the  boxes,  to  the  wharf  of  the  Havana 
steamer,  for  transportation  to  Havana.  The  owners  of  the  steamer  gave  a 
receipt  for  ihem.  They  were  then  seized  by  the  Government,  and  an  informa- 
tion was  filed  to  forfeit  them,  on  the  ground  of  their  not  having  stamps  on  thd 
boxes.  The  goods  were  not  manufactured  in  the  warehouses  prescribed  by 
the  28th  section  of  the  internid  revenue  Act  of  March  8d,  1878  (12  U,  S. 
Slat,  at  large,  727),  and  the  168th  section  of  the  Act  of  June  80th,  1864  (18  Id, 
296): 

Held,  That,  under  the  167th  section  of  the  Act  of  June  SOth,  1864,  as  amended  by 
the  1st  section  of  the  Act  of  March  8d,  1865  (Id,  482),  the  goods  should  have- 
been  stamped,  although  they  were  intended  for  exportation,  and,  not  having 
been  stamped,  were  liable  to  forfeiture. 

Blatohford,  J.  This  is  an  information  on  a  seizure 
of  236  dozen  boxes  containing  cosmetics,  known  as  lily 
white,  which  are  alleged  to  be  forfeited  to  the  United 
States  for  a  violation  of  the  internal  revenue  laws.  It 
comes  before  the  Court  on  an  agreed  statement  of  facts. 
The  information  avers  that  the  articles  seized  were  arti- 
cles or  commodities  mentioned  in  Schedule  0  of  the  Act 
of  June  30th,  1864,  and  Acts  amendatory  thereof,  and 
were  subject  thereby  to  a  duty  of  one  cent  on  each  of 
said  boxes,  and  were  manufactured  by  Felix  B.  Strouse, 
a  manufacturer  of  said  articles  or  commodities,  at  his 
manufactory,  number  84  Duane  street,  in  the  city  of  New 
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York,  and  that  Stroase,  on  the  18th  of  Febraary,  1873, 
at  the  city  of  New  York,  sold,  sent  oat,  removed,  or  de- 
livered the  said  articles  or  commodities,  so  manufac- 
tured, before  the  duty  thereon  had  been  fully  paid,  by 
affixing  thereon  the  proper  stamp,  as  provided  by  law, 
and  removed,  or  conveyed  away,  or  deposited  the  same 
in  some  place,  to  evade  the  duty  chargeable  thereon, 
contrary  to  the  statute  of  the  United  States  in  such  case 
provided,  whereby  the  same  became  forfeited  to  the 
United  States. 

The  goods  were  found  on  the  wharf  of  the  Havana 
steamer,  in  New  York,  in  a  case  addressed,  ^'  O.  D.  M., 
Habana."  They  were  manufactured  in  New  York,  by 
the  claimant,  and  were  a  cosmetic,  with  no  admixture  of 
domestic  spirits.  The  claimant  had  received  from  G. 
Del  Monte  of  Havana,  Cuba,  a  merchant  there,  an 
order,  sent  from  Havana,  in  these  words:  *^Send  25 
gross  cascarilla,  oval,  medium  size,  equal  to  what  I  had 
before."  Del  Monte  was  not  an  agent  of  the  claimant, 
but  was  a  frequent  purchaser  of  goods  from  the  claim- 
ant. The  claimant  put  up  the  goods  in  question,  in  pur- 
surance  of  this  order,  and  sent  them,  without  any 
internal  revenue  stamps  being  affixed  to  any  of  the 
boxes,  to  the  wharf  of  the  Havana  steamer,  in  a  case, 
addressed  as  above,  for  transportation  to  Havana.  The 
owners  of  the  steamer  received  the  case  from  the  claim- 
ant, and  gave  him  a  receipt  therefor,  containing  its  ad- 
dress, as  above.  The  case  was  then  seized.  In  the 
ordinary  course  of  business,  if  the  goods  had  not  been 
seized,  the  claimant  would  have  received  from  the 
owners  of  the  st-eamer  a  bill  of  lading  for  the  goods,  ex- 
pressing their  consignment  to  Del  Monte,  and  would 
have  forwarded  such  bill  of  lading  to  Del  Monte,  at 
Havana ;  and  the  claimant  would  have  had  the  goods 
insured  on  his  own  behalf  against  the  risks  of  the  voy- 
^e  to  Havana.  The  retail  price  or  value  of  each  box, 
and  of  the  cosmetic  in  it,  did  not  exceed  26  cents,  and 
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the  boxes  were,  in  all  respects,  such  packages  as  could 
not  be  lawfully  sold  in  the  United  States,  or  lawfully 
removed  for  consumption  or  sale  in  the  United  States, 
without  having  a  revenue  stamp,  denoting  the  payment 
of  a  tax  of  one  cent,  aflSxed  to  each  packi^e. 

The  167th  section  of  the  Act  of  June  30th,  1864  (13 
U.  S.  Stat,  at  Largej  296),  as  amended  by  the  1st  section 
of  the  Act  of  March  3d,  1865  {Id.  482),  provides,  that 
^very  maker  or  manufacturer  of  any  of  the  articles  or 
commodities  mentioned  in  Schedule  0  of  that  Act,  who 
shall  *^  sell,  expose  for  sale,  send  out,  remove,  or  deliver 
any  article  or  cotnmodity,  niannfactured  as  aforesaid, 
before  the  duty  thereon  shall  have  been  fully  paid,  by 
afBxing  thereon  the  proper  stamp,  as  provided  by  law, 
*    *    or  who  shall  remove,  or  convey  away,  or  deposit, 
or  cause  to  be  removed,  or  conveyed  away  from,  or  de- 
posited in,  any  j>lace,  any  such  article  or  commodity,  to 
evade  the  duty  chargeable  thereon,  or  any  part  thereof, 
shall  be  subject  to  a  penalty  of  one  hundred  dollars, 
together  with  the  forfeiture  of  any  such  article  or  com- 
modity."   Schedule  0  of  the  Act  imposes  a  stamp  duty 
of  one  cent  on  every  packet,  box,  or  other  enclosure, 
containing  any  cosmetic,  **  made,  prepared,  and  sold  or 
removed  for  consumption  and  sale  in  the  United  States," 
where  such  packet,  box,  or  other  enclosure,  with  its  con- 
tents, shall  not  exceed,  at  the  retail  price  or  value,  the 
sum  of  25  cents.   The  same  Schedule  0  imposes  a  stamp, 
duty  of  one  cent  on  every  packet,  box,  or  other  endos-. 
ure,  containing  any  medicinal  preparations  or  composi- 
tions, '*  made  and  sold,  or  removed  for  consumption  and 
sale,    *    *    wherein  the  person  making  or  preparing 
the  same  has,  or  claims  to  have,  any  private  farmula,  or 
occult  or  secret  art,  for  the  making  or  preparing  thC: 
same,  or  has,  or  claims  to  have,  any  exclusive  right  or 
title  to  the  making  or  preparing  the  same»  or  which  are 
prepared,  uttered,  vended,  or  exposed  for  sale  under  any 
letters  patent,  or  held  out  or  recommended  to  the  pub- 
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lie,  by  the  makers,  venders,  or  proprietors  thereof,  as 
proprietary  medicines,  or  as  remedies  or  specifics  for  any 
disease,  diseases,  or  affections  whatever  affecting  the 
human  or  animal  body,"  where  such  packet,  box,  or 
other  enclosure,  with  its  contents,  shall  not  exceed,  at 
retail  price  or  value,  the  sum  of  25  cents.  In  the  por- 
tion of  Schedule  C  which  relates  to  cosmetics,  the  words 
are,  '*  made,  prepared,  and  sold  or  removed  for  consump- 
tion and  sale  in  the  United  States."  In  the  portion  of 
Schedule  0  which  relates  to  medicinal  preparations,  the 
words  are,  ''made  and  sold,  or  removed  for  consumption 
and  sale."  On  this  difference  in  language,  it  is  con- 
tended, for  the  claimant,  that  the  goods  seized  in  this 
case  were  not  subject  to  a  stamp  duty.  It  is  claimed, 
that  the  goods  were  not  sold  in  the  United  States,  and 
that  they  were  removed  for  consumption  and  sale  in 
Havana,  and  were  not  removed  for  consumption  and 
sale  in  the  United  States.  It  is  claimed,  that  the  words, 
**in  the  United  States,"  in  the  clause  respecting  cos- 
metics, must  have  some  meaning,  and  that  the  only 
proper  meaning  they  can  have,  in  respect  to  cosmetics 
not  sold  in  the  United  States,  is  to  understand  the  pro- 
vision as  reading,  that  the  duty  is  imposed  on  cosmetics 
made  in  the  United  States,  and  then  removed  to  be  con- 
sumed in  the  United  States,  or  to  be  sold  in  the  United 
States.  In  other  words,  it  is  contended,  that,  while  the 
medicinal  preparations  specified  are  taxable  whenever 
made  in  the  United  States,  and  then  sold  or  removed 
for  consumption  or  sale,  cosmetics,  and  the  other  arti- 
cles classed  therewith  in  Schedule  0,  are  taxable  only 
when  made  in  the  United  States,  and  then  sold  here 
or  removed  for  domestic  consumption  or  for  domestic 

sale. 

A  consideration  of  the  history  of  the  legislation  on 
the  subject  of  taxing  the  articles  taxed  by  Schedule  0  of 
the  Act  of  1864  will  show  that  the  view  urged  by  the 
claimant  cannot  prevail. 
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Schedule  0,  following  section  110  of  the  Act  of  July 
Ist,  1862  (12  17.  8.  Stat  at  Large^  484),  contained  like  pro- 
visions with  those  of  Schedule  0  in  the  Act  of  1864,  in 
regard  to  taxing  medicinal  preparations,  and  like  provis- 
ions to  those  of  Schedule  0  in  the  Act  of  1864,  in  regai*d 
to  taxing  cosmetics.  The  109th  section  of  the  Act  of 
1862  contained  the  same  provisions  which  are  found  in 
the  167th  section  of  the  Act  of  1864,  and  this  additional 
proviso,  not  found  in  the  Act  of  1864:  "Provided,  that 
medicines,  preparations,  compositions,  perfumery  and 
cosmetics,  upon  which  stamp  duties  are  required  by  this 
Act,  may,  when  intended  for  exportation,  be  manufac- 
tured and  sold,  or  removed,  without  having  stamps 
aflSxed  thereto,  and  without  being  charged  with  duty,  as 
aforesaid  ;  and  every  manufacturer  or  maker  of  any  arti- 
cle, as  aforesaid,  intended  for  exportation,  shall  give 
such  bonds,  and  be  subject  to  such  rules  and  regulations, 
to  protect  the  revenue  against  fraud,  as  may  be  from 
time  to  time  prescribed  by  the  Secretary  of  the  Treasury.'* 
It  is  manifest,  from  this  proviso,  that  Congress  regarded 
Schedule  G  of  the  Act  of  1862,  in  its  imposition  of  a  tax 
on  medicines,  preparations,  compositions,  perfumery 
and  cosmetics,  as  imposing  such  tax  on  articles  intended 
for  exportation  as  well  as  on  articles  not  intended  for 
exportation,  because  it  proceeds,  in  the  proviso,  to  enact 
how  such  articles,  when  intended  for  exportation,  may 
be  relieved  from  the  tax  to  which  they  would  otherwise 
be  subject,  by  reason  of  being  made  here  and  sold  here, 
or  made  here  and  removed  from  their  place  of  manufac- 
ture for  consumption'  or  for  sale.  It  follows,  therefore, 
that  Congress  regarded  the  words,  **in  the  United 
States,"  found  in  the  clause  of  Schedule  C  respecting 
perfumery  and  cosmetics,  and  not  found  in  the  clause  of 
Schedule  C  respecting  medicines  and  preparations,  as 
not  having  any  such  effect  as  is  here  contended  for  by 
the  claimant. 

It  serves  to.  confirm  this  view,  that  Congress,  by  the 
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27th  section  of  the  Act  of  March  3d,  1863  (12  U.  8.  SUU. 
at  Large^  727),  enacted  that  any  person,  who  shonld,  after 
September  30th,  1863,  offer  for  sale  any  of  the  articles 
named  in  Schednle  0  of  the  Act  of  1862,  whether  the 
articles  so  offered  were  imported,  or  were  of  foreign  or 
domestic  manufacture,  should  be  deemed  the  manufac- 
turer thereof,  and  subject  to  all  the  duties,  liabilities  and 
penalties  imi>osed  by  the  Act  of  1862  in  regard  to  the 
sale  of  such  articles  without  the  use  of  the  proper  stamp 
or  stamps  as  required  in  the  Act  of  1862.  This  enact- 
ment is  reproduced,  in  substance,  in  the  169th  section  of 
the  Act  of  1864,  with  the  addition  of  the  proviso,  that, 
when  any  such  imported  articles  shall  be  sold  in  the  orig- 
inal and  unbroken  package  in  which  the  bottles  or  other 
inclosures  were  packed  by  the  manufacturer,  the  person 
so  selling  said  articles  shall  not  be  subject  to  any  penalty 
on  account  of  the  want  of  the  proper  stamp. 

But,  Congress,  probably  finding  that  the  provision  for 
exportation  in  the  109th  section  of  the  Act  of  1862  did 
not  sufficiently  **  protect  the  revenue  against  fraud,^  in 
the  words  of  such  proviso,  enacted,  by  the  28th  section 
of  the  Act  of  1863,  **  that  all  medicines,  preparations, 
compositions,  perfumery  and  cosmetics,  intended  for  ex- 
portation," as  provided  for  in  section  109  of  the  Act  of 
1862,  **  in  order  to  be  manufactured  and  sold  or  removed, 
without  being  charged  with  duty,  and  without  having  a 
stamp  affixed  thereto,  may,  under  such  rules  and  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe,  be 
made  and  manufactured  in  warehouses  known  and  desig- 
nated, in  treasury  regulations,  as  bonded  warehouses, 
class  two."  The  28th  section  then  goes  on  to  provide 
for  the  giving  of  bonds  by  "such  manufacturer,"  and 
then  says :  "  Such  goods,  when  manufactured  in  sach 
warehouses,  may  be  removed  for  exportation,  under  the 
direction  of  the  revenue  officer  having  charge  thereof, 
without  being  charged  with  duty  and  without  having  a 
stamp  affixed  thereto."    The  same  section  then  goes  on 
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to  provide,  that  sach  manufacturer,  having  such  bonded 
warehouse,  may,  under  regulations,  convey  therein  any 
materials  to  be  used  in  such  manufacture  which  are  al- 
lowed by  the  provisions  of  the  Act  of  1862  to  be  exported 
free  from  tax  or  duty,  as  well  as  the  necessary  articles 
for  the  preparation,  putting  up  and  export  of  the  said 
manufactured  articles,  and  that  every  article  so  used 
shall  be  exempt  from  stamp  and  excise  duty  ;  that  arti- 
cles and  materials  so  to  be  used  may  be  transferred  from 
any  bonded  warehouse,  under  regulations,  into  any 
bonded  warehouse,  class  two,  in  which  such  manufac- 
ture may  be  conducted,  and  may  be  used  in  such  manu- 
facture, and,  wheti  so  used,  shall  be  exempt  from  stamp 
and  excise  duty  ;  and  that  any  materials  imported  into 
the  United  States  may,  under  regulations,  be  removed  in 
original  packages  from  on  ship  board,  or  from  bonded 
warehouses,  into  the  bonded  warehouse,  class  two,  in 
which  such  manufacture  may  be  carried  on,  for  the  pur- 
pose of  being  used  in  such  manufacture,  without  pay- 
ment of  duties  thereon,  and  may  be  there  used  in  such 
manufacture.  The  same  section  then  goes  on  to  say: 
''No  article  so  removed,  nor  any  article  manufactured  in 
said  bonded  warehouse,  class  two,  shall  be  taken  there- 
from except  for  exportation,  under  the  direction  of  the 
proper  officer  of  the  customs  having  charge  thereof."  It 
is  very  evident  that  Congress  intended  that  these  regu- 
lations of  the  28th  section  of  the  Act  of  1863  should 
supersede  the  provision  for  exportation  made  in  the  pro- 
viso to  the  109th  section  of  the  Act  of  1862 ;  and  that, 
if  it  was  desired  to  export  the  manufactured  articles 
without  paying  a  stamp  duty  on  them,  they  should  be 
manufactured  in  the  warehouses  prescribed  and  under 
the  regulations  provided,  with  the  additional  privileges 
in  regard  to  the  use  of  raw  materials,  domestic  and  im- 
ported, without  paying  excise  or  customs  duties  thereon. 
These  provisions  of  the  28th  section  of  the  Act  of  1863 
are  re-enacted,  in  substance,  in  the  168th  section  of  the 
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Act  of  1864,  while,  as  before  remarked,  the  proviso  to 
the  109th  section  of  the  Act  of  1862  is  not  found  in  the 
167th  section  of  the  Act  of  1864,  which  latter  section  is 
otherwise  a  re-enactment  of  the  said  109th  section.  The 
articles  in  question  here  were  not  made  in  any  such 
bonded  warehouse  as  is  provided  for,  and,  therefore, 
could  not  be  removed  from  the  place  of  manufacture,  or 
exported,  without  payment  of  the  stamp  duty  provided 
for  in  Schedule  0  of  the  Act  of  1864. 

A  judgment  of  forfeiture  of  the  articles  seized  must 
be  entered. 

Thomas  Simons  (AsststarU  IHstrict' Attorney)^  for  the 
United  States. 

Thomas  Ha/rland^  for  the  claimant. 


JUNE,  1874. 

THE   STEAMBOAT   GEN.   FEANZ   STGBL. 

Collision  in  East  River. — Stxamboats  Crossing. — Chanob  of 

Course. — Nearness  to  Piers. 

A  ferry-boat  was  crossing  the  East  riyer  from  New  York  to  Brooklyn.  The  tide 
being  strong  ebb,  she  went  above  her  slip,  to  drop  down  with  the  tide.  Her 
pilot  saw  a  steamboat,  heavily  loaded,  coming  slowly  up  the  river  on  his  star- 
board hand,  close  Id  to  the  Brooklyn  piers.  He  blew  two  whistles,  indicating 
that  he  intended  to  go  ahead  of  the  other  boat,  although  her  position  was  SQch 
that  he  could  not  do  so  unless  she  changed  her  coarse.  The  whistles  were  not 
heard,  and  the  steamboat  kept  on.  Therenpon  the  ferry-boat  stopped  her  en- 
gine, but  did  not  reverse  it,  till  the  steamboat  had  proceeded  so  far  as  to  strike 
a  cross  tide,  which  set  her  out  from  the  pters.  The  pilot  of  the  ferry-boat  then 
reversed  the  engine,  but  too  late,  and  the  vessels  came  together.  The  pilot  of 
the  steamboat  made  no  change  in  her  helm,  and  stopped  and  reversed  her  ea- 
gine  as  soon  as  he  saw  there  was  danger  of  collision : 

Held,  That  the  ferry-boat  having  the  steamboat  on  her  starboard  side,  was  bound 
to  keep  out  of  her  way,  and  the  steamboat  was  bound  to  keep  her  course; 
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That  the  swinging  out  of  the  steamboat,  when  she  met  the  cross  tide,  was  not  a 
change  of  her  course ; 

That,  as  the  pilot  of  each  ressel  saw  the  other  in  time  to  execute  all  manoeuvres 
mcumbent  to  avoid  a  collision,  the  question  of  lookout  had  nothing  to  do  with 
the  collision ; 

That  the  closeness  of  the  steamboat  to  the  piers  did  not  contribute  to  the  ool- 
lision ; 

That  the  pilot  of  the  ferry-boat  should  hare  taken  the  measures  to  aroid  the 
steamboat,  which  were  necessary,  under  the  circumstances,  and  that  the  ferry- 
boat was  solely  in  firalt. 

Blatohfobd,  J.  This  is  a  libel  to  recoyer  the  dam- 
ages sustained  by  the  libellants  in  consequence  of  in- 
juries sustained  by  the  steam  ferry-boat  George  Wash- 
ington, through  a  collision  which  took  place  between 
her  and  the  steamboat  Gen.  Franz  Sigel,  in  the  East 
river,  on  the  19th  of  July,  1871,  in  the  day  time.  The 
ferry-boat  was  a  l^ide-wheel  steamboat  running  on  a 
ferry  between  Oliver  street  slip,  New  York,  and  the  foot 
of  Bridge  street,  Brooklyn,  and  was,  at  the  time,  on  a 
trip  from  New  York  to  Brooklyn.  The  Sigel  was  a  pro- 
peller, and  was  deeply  laden  with  a  cargo  of  hogsheads 
of  sugar,  which  she  was  taking  from  Prentice's  stores,  in 
Brooklyn,  below  Bridge  street,  to  the  foot  of  Gold  street, 
Brooklyn,  above  Bridge  street.  The  tide  was  strong 
ebb,  and  the  wind  was  blowing  fresh  down  the  river  and 
with  the  tide. 

The  libel  alleges,  that,  as  the  ferry-boat  was  proceed- 
ing on  her  trip,  the  Sigel  was  observed  going  up  the 
East  river,  in  violation  of  law,  close  on  to  the  docks  on 
the  Brooklyn  shore ;  that,  when  the  ferry-boat  had 
headed  for  Brooklyn,  to  head  for  ber  slip,  the  Sigel  still 
keeping  unlawfully  close  to  the  docks,  the  ferry-boat  was 
stopped ;  that  the  Sigel  continued  on  until  near  the  line 
of  the  heading  of  the  ferry-boat,  when  she  suddenly 
sheered  out  on  to  the  ferry-boat,  without  any  notice ; 
that,  although  the  ferry-boat  was  backed,  and  all  in  the 
power  of  those  on  board  was  done  to  avoid  the  collision, 
the  Sigel  hit  the  ferry-boat,  damaging  her  badly ;  that 
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tbe  oollifiion  happened  wholly  by  the  fanlt  of  those  on 
the  Sigelt  in  violating  the  law  by  not  keeping  a  lookout^ 
in  not  in  time  taking  proper  steps  to  avoid  a  collision^ 
and  in  sheering  ont  on  to  the  ferry-boat ;  and  that  the 
ooUision  happened  without  the  fatllt  of  those  on  the 
ferry-boat,  and  could  not  have  been  prevented  by  them. 

The  answer  denies  these  allegations  of  the  libel,  and 
avers,  that,  when  the  Sigel  was  a  little  below  the  ferry 
slip  at  the  foot  of  Bridge  street,  Brooklyn,  and  more 
than  three  hundred  feet  from  the  docks  on  the  Brooklyn 
shore,  the  ferry  boat,  which,  owing  to  the  wind  and  tide,^ 
and  in  order  to  make  the  slip  at  the  foot  of  Bridge  street, 
had  proceeded  up  the  river  a  considerable  distance  above 
the  slip,  and  was  floating  down  with  her  broadside  to  the 
wind  and  current,  was  carried  by  the  force  of  the  wind 
and  tide  below  the  said  slip,  and  drifted  upon  the  Sigel ; 
that  the  pilot  on  the  Sigel,  as  soon  as  he  saw  there  was 
any  danger  of  a  collision,  stopped  the  Sigel,  and  reversed 
her  engine,  and  did  all  in  his  power  to  avoid  it ;  that,  the 
Sigel  being  heavily  laden,  and  deep  in  the  water,  while 
the  ferry-boat  was  light,  and  high  out  of  the  water,  and 
had  her  broadside  to  the  wind  and  current,  no  effort  on 
fhe  part  of  the  pilot  of  the  Sigel  availed  to  prevent  the 
ferry-boat  from  coming  upon  the  Sigel ;  that  the  collis- 
ion happened  without  the  fault  of  those  in  command  of 
the  Sigel,  and  could  not  have  been  avoided  by  any  skill 
or  care  on  their  part ;  that  it  happened  wholly  through 
the  fault,  want  of  skill  and  mismanagement  of  those  in 
charge  of  the  ferry-boat,  in  their  permitting  her  to  drift 
with  the  wind  and  tide  in  tbe  manner  they  did,  and  in 
not  taking  any  steps  whatever  to  avoid  the  collision ; 
and  that  the  collision  could  have  been  avoided  by  the 
ferry-boat,  had  she  either  gone  ahead  in  proper  time  and 
entered  the  slip,  or  had  she  backed  when  it  was  found 
she  was  drifting  below  the  slip. 

The  libel  sets  up  three  faults  on  the  part  of  the  Sigel 
as  causing  the  collision — violating  the  law  by  not  keep- 
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ing  a  lookout — ^not  in  time  taking  proper  steps  to  avoid 
a  collision — sheering  out  on  to  the  ferry-boat. 

As  to  a  lookout,  the  question  of  a  lookout  on  either 
vessel  had,  according  to  the  evidence,  nothing  to  do  with 
the  collision.  The  pilot  of  each  vessel  saw  the  other 
vessel  in  abundant  season  to  execute  all  manoeuvres  in- 
cnmbent  to  avoid  a  collision. 

As  to  the  taking  of  steps  by  the  Sigel  to  avoid  a  col- 
lision, it  was  not  her  duty  to  do  so,  in  the  first  instance. 
The  vessels  were  crossing,  so  as  to  involve  risk  of  col- 
lision. The  ferry-boat  had  the  Sigel  on  her  own  star- 
board side,  and  therefore,  by  Bule  14,  was  bound  to  keep 
out  of  the  way  of  the  Sigel,  and  the  Sigel,  by  Eule  18, 
was  bound  to  keep  her  course. 

As  to  the  sheering  out  of  the  Sigel  on  to  the  ferry- 
boat, the  setting  up,  in  the  libel,  of  the  fact  of  such 
sheering,  recognizes  the  duty  of  the  ferry-boat  to  keep 
out  of  the  way  of  the  Sigel.  No  excuse  is  alleged,  in  the 
libel,  why  the  ferry-boat  did  not  keep  out  of  the  way  of  - 
the  Sigel,  except  that  the  Sigel  sheered  on  to  the  ferry- 
boat, without  any  notice.  This  implies  a  voluntary 
sheering  of  the  Sigel,  a  sheering  which  was  unexpected 
to  the  ferry-boat,  which  the  ferry-boat  had  no  notice  of 
and  no  reason  to  expect  would  occur,  a  sheering  which 
Ifte  Sigel  had  an  election  to  make  or  not  to  make,  and 
which  the  ferry-boat  could  have  no  knowledge  would 
occur  unless  previously  notified  by  the  Sigel  that  it 
would  occur.  But,  the  evidence  of  the  pilot  of  the  ferry- 
boat is,  that  when  he  was  on  the  New  York  side  of  the 
river,  he  saw  the  Sigel  going  up  close,  as  he  thought,  to 
the  Brooklyn  docks,  and  not  more,  as  he  thought,  than 
ten  or  fifteen  feet  from  the  ends  of  such  docks.  The 
evidence  also  is,  that,  in  the  then  state  of  the  tide,  a  ves- 
sel going  up  at  that  distance  from  the  docks  must,  when 
she  reaches  the  place  where  the  Sigel  is  said  to  have 
sheered,  be  struck  on  her  starboard  bow  by  a  cross  tide 
from  above  setting  out  from  the  Brooklyn  shore.    It  is 
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also  the  weight  of  the  evidence,  that,  whatever  distaDce 
off  from  the  Brooklyn  shore  the  Sigel  was  in  her  passage 
up,  when  she  was  first  seen  by  the  pilot  of  the  ferry- 
boat, she  continued  the  same  distance  off,  neither  ap- 
proaching to  nor  receding  from  the  Brooklyn  shore  until 
she  began  to  take  the  alleged  sheer ;  that  whatever  sheer 
she  took  was  wholly  caused  by  the  cross  tide  referred 
to ;  that  her  pilot  did  not  starboard  his  helm,  or  take  a 
aheer  in  any  voluntary  or  active  sense,  but  ported  his 
helm,  against  the  cross  tide;  that  he  stopped  and  re* 
versed  his  engine  as  soon  as  he  saw  there  was  danger  of 
a  collision  ;  that  his  boat  was  a  slow  boat,  heavily  loaded 
and  loaded  by  the  head ;  that  she  was  a  well  known  boat 
in  the  waters  she  was  in,  being  constantly  engaged  in 
carrying  like  cargoes  between  the  two  points  between 
which  she  was  then  plying;  that  her  condition  as  to 
quantity  of  cargo  and  the  manner  of  her  loading  were 
plainly  visible  to  the  pilot  of  the  ferry-boat ;  and  that 
her  speed  all  the  way  up,  and  before  she  struck  the  cross 
tide,  was  very  low,  making  it  evident  that  the  effect  of 
the  cross  tide  upon  her  would  be  serious.    In  view  of  all 
this,  I  can  see  no  fault  on  the  part  of  the  Sigel  contribut- 
ing to  the  collision.     On  the  contrary,  the  ferry-boat, 
with  a  knowledge  actual  or  imputable,  on  the  part  of 
her  pilot,  of  the  state  and  action  of  the  tides,  and  of  the 
predicament,  position,  and  capabilities  of  the  Sigel,  and 
with  a  duty,  incumbent  on  the  ferry-boat,  to  avoid  the 
Sigel,  undertook,  when  the  Sigel  was  two  or  three  piers 
below  the  slip  which  the  ferry-boat  was  intending  to 
enter,  to  compel  the  Sigel  to  get  out  of  the  way  of  the 
ferry-boat.    For  that  purpose,  the  ferry-boat  gave  a  sig- 
nal of  two  blasts  of  her  steam  whistle,  indicating  that 
she  intended  to  pass  into  her  slip  ahead  of  the  Sigel,  a 
thing  which  she  could  not  do  unless  the  Sigel  should 
change  her  course.    This  signal  was  not  heard  on  board 
of  the  Sigel,  and,  of  course,  was  not  answered  by  the 
Sigel.    Thereupon,  the  ferry-boat  stopped  her  engine, 


JUNE,  1873.  556 


The  Steamboat  General  Franz  SigeL 


but  she  did  not  reverse  it,  and  she  continued  to  have 
upon  her  such  headway  as  was  due  to  her  former  im- 
petus. During  this  time,  her  pilot  says  he  saw  the  Sigel 
proceed  up  without  changing  her  course,  and  without 
slackening  her  speed,  until  she  passed  across  and  be- 
yond the  mouth  of  the  ferry-slip,  the  ferry-boat  being,  at 
the  time,  still  further  up  the  river,  with  a  view,  as  was 
usual  and  proper,  of  having  the  ebb  tide  carry  her  down, 
so  she  could  enter  her  slip.  Then  the  cross  tide  struck 
the  Sigel.  As  soon  as  the  pilot  of  the  ferry-boat  saw 
the  eftect  of  the  cross  tide  on  the  Sigel,  he  backed  his 
boat.  But  he  should  have  backed  sooner,  or  he  should 
not  have  allowed  his  boat  to  get  so  near  to  the  Sigel. 
The  onward  movement  left  to  his  boat,  when  he  stopped, 
concurring  with  the  wind  and  tide  on  his  port  broadside, 
carried  his  boat  against  the  Sigel  faster  than  it  was  pos- 
sible for  the  Sigel  to  recede.  I  can  see  no  fault  in  the 
Sigel. 

The  libel  does  not  specify  as  a  fault  causing  or  con- 
tributing to  the  collision  the  Sigel's  proximity  to  the 
Brooklyn  docks.  It  alleges  that  the  Sigel  violated  the 
law  by  her  closeness  to  the  docks.  But  the  closeness  of 
the  Sigel  to  the  docks  was  not,  on  the  facts  of  this  case, 
a  fault  contributing  to  the  collision,  if  it  was  a  fault  at 
all,  or  a  violation  of  law.  The  pilot  of  the  ferry-boat 
saw  just  where  the  Sigel  was  and  what  she  was,  and  was 
bound  to  know,  on  his  own  idea  of  her  position,  that  she 
would  do,  when  she  struck  the  cross  tide,  just  what  it  is 
shown  she  did  do,  and  it  would  have  been  very  easy  for 
him  to  have  kept  farther  off  from  her,  and  then  have 
passed  under  her  stern.  The  Sigel  did  not  change  her 
course,  in  any  proper  sense  of  the  term,  but  kept  it,  and 
the  ferry-boat,  by  proceeding  on  too  far,  drifted,  by  the 
action  of  the  wind  and  tide,  down  upon  the  Sigel. 

The  libel  must  be  dismissed,  with  costs. 

C.  Donohue,  for  the  libellants. 


JS,  H.  Owen,  for  the  claimants. 
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Ik 

NATHANIEL  MoKAY  v.  EDWIN  0.  B,  GAEOIA. 

Suit  aqainbt  Consul. — Practice. — Arrest. — Applicabilitt  op  the 
New  York  Code. — Pendency  op  another  Suit  por  the  Same 
Cause  op  Action. 

An  action  of  debt  was  brought  agunat  a  foreign  consal,  for  money  reoeiTed  in  a 
fiduciary  capacity.  The  defendant,  being  arrested,  moved  on  afildaTita  to  yacate 
the  arrest: 

Held,  That,  noder  the  Act  of  February  28th,  1889  (5  U.  S.  Stal,  at  Lar^,  821),  in 
connection  with  the  Act  of  January  14th,  1841  (Id,  410),  and  the  l'79th  section 
of  the  New  York  Code  of  Procedure,  the  defendant  was  liable  to  arrest  in  the 
action ; 

That,  under  the  6th  section  of  the  Act  of  June  Ist,  1872  (17  U.  8.  8taL  at  Zatye, 
197),  the  plaintiff  had  the  right,  under  the  205th  section  of  that  Code,  to  op- 
poee  the  defendant's  affidayits  by  affidayits  in  addition  to  those  on  which  the 
arrest  was  granted ; 

That  the  pendency  of  another  aedon  in  a  State  Court  against  the  defendant  for 
the  same  cause  of  action  was  of  no  importance,  as  the  State  Court  had  no  juris- 
diction of  an  action  against  a  consul,  and  would  be  no  defence  if  the  defendant 
were  not  such ; 

That  the  motion  to  discharge  the  defendant  must  be  denied. 

Blatohfobd,  J.  This  is  an  action  for  a  debt.  By 
the  Act  of  Febrnary  28th,  1839  (5  U.  S.  Stat,  at  Large, 
321),  in  connection  with  the  Act  of  January  14th,  1841 
{Id.  410),  imprisonment  for  debt  is  allowed,  on  process 
issuing  oat  of  a  Oourt  of  the  United  States,  where,  by 
the  laws  of  the  State,  imprisonment  for  debt  shall  be  al- 
lowed, the  conditions  and  restrictions  prescribed  by  the 
State  being  applicable  to  the  process  issuing  out  of  the 
Oourt  of  the  United  States.  The  Act  of  1839  provides 
that  '^  the  same  proceedings  shall  be  had  "  in  the  Court 
of  the  United  States  ''as  are  adopted  in  the  Courts  of 
such  State." 

The  179th  section  of  the  Code  of  Procedure  of  New 
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York  provides  for  the  arrest  and  imprisonment  of  a  de- 
fendant in  an  action  for  money  received  in  a  fiduciary 
cai)acity..    This  is  such  an  action. 

This  being  an  action  at  law,  the  practice  in  it  must, 
under  the  5th  section  of  the  Act  of  June  1st,  1872  (17  U. 
8.  Stat,  at  Large^  197),  conform,  as  near  as  may  be,  to  the 
practice  now  existing  in  a  like  cause  in  the  Courts  of 
record  of  the  State  of  New  York. 

The  defendant  having  moved,  on  affidavits  on  his  part, 
to  substantially  vacate  the  order  to  hold  to  bail,  the 
plaintiff  has  a  right,  under  the  provisions  of  section  205 
of  the  Oode  of  Procedure  of  New  York,  to  oppose  such 
motion  on  new  and  further  affidavits  and  proofs,  in  addi- 
tion to  those  on  which  the  order  to  hold  to  bail  was 
made. 

The  pendency  of  a  former  suit  against  the  defendant 
in  a  State  Oourt  for  the  same  cause  of  action,  is  of  no 
importance,  for  such  State  Oourt  was  and  is  without  ju- 
risdiction of  the  suit,  as  the  defendant  was  and  is  a  foreign 
consul.  But  if  he  were  not,  the  weight  of  authority  is 
that  the  fact  of  the  pendency  of  such  suit  in  the  State 
Oourt  would  be  of  no  effect  on  this  suit  (Loring  r.  Marsh, 
2  CUffiyrd,  311,  322). 

The  cause  of  action  here  is  one  which  was  assignable^ 

On  all  the  affidavits  and  papers  on  both  sides,  I  am  of 
opinion  that  the  order  to  hold  to  bail  would  have  been 
properly  grantable  in  the  first  instance.  If  so,  it  must 
be  upheld. 

The  motion  to  vacate  the  order  to  hold  to  bail  and  to 
discharge  the  defendant  from  bail  to  the  marshal  on  his 
filing  common  bail,  is  denied. 

WUUam  Tracy^  for  the  motion. 

TRZKam  BlaUcie  and  Merritt  E.  Sawyer,  opposed. 
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JUNE,  1873. 

THE    UNITED    STATES   v.    THEEB    CASES, 
MAEKED  A.   D.  1,  2  &  3. 

Import    Acts. — Landing    Goods    without     Permit. — Passenosb^s 

Baogaoe. 

A  passenger  by  a  steamer  from  a  foreign  country  had,  among  his  personal  bag- 
gage, three  ordinary  goods  cases,  filled  with  new  and  dutiable  goods  only,  in- 
tended for  sale  as  snch.  They  were  landed  on  the  wharf  with  the  personal  bag- 
g^age  of  the  passengers.  They  were  not  named  in  the  manifest  of  the  vessel.  No 
entry  was  made  of  the  goods,  nor  had  any  duties  on  them  been  paid  or  aecnred 
to  be  paid ;  and  no  permit  had  been  granted  to  land  them,  except  the  genera]  bag- 
gage permit  issued  for  the  yessel,  which  authorized  the  inspector  on  board  to 
"  examine  the  baggage  of  all  the  passengers,  and,  if  nothing  be  found  but  personal 
baggage,  permit  the  same  to  be  landed,  and  send  all  other  articlcss  not  permitted 
in  dne  time  to  the  appraiser's  stores."  The  cases  were  seized  on  the  wharf,  sod 
an  information  filed  to  forfeit  them,  under  the  50th  section  of  the  Act  of  March 
2d,  1799  (1  U,  8.  atat.  at  Large,  666),  as  landed  without  a  permit: 

Held,  That,  on  the  above  facts,  the  jury  must  find  a  verdict  in  favor  of  the  6o7- 
ernment 

Blatohford,  J.,  in  charging  tbe  jury,  said  : 
This  is  a  seizure  of  merchandise,  alleged  to  be  for- 
feited under  the  provisions  of  the  50th  section  of  th& 
Act  of  March  2d,  1799  (1  TJ.  S.  Stat  at  Large,  665),  which 
enacts,  that  no  goods,  wares  or  merchandise,  brought  in 
any  ship  or  vessel  from  any  foreign  port  or  place,  shall 
be  unladed  or  delivered  from  such  ship  or  vessel,  within 
the  United  States,  without  a  permit  from  the  collector 
of  the  port,  and  the  naval  oflScer,  if  any,  for  such  unlad- 
ing and  delivery,  and  that,  if  any  goods,  wares  or  mer- 
chandise shall  be  unladen  or  delivered  from  any  such 
ship  or  vessel  contrary  to  the  direction  aforesaid,  all 
goods,  wares  or  merchandise  so  unladen  or  delivered 
shall  become  forfeited,  and  may  be  seized  by  any  of  the 
officers  of  the  customs.    The  permit  referred  to  in  the 
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60th  section  is  the  permit  mentioned  in  the  49th  section 
of  the  same  Act,  which  enacts,  that,  after  an  entry  of 
merchandise,  and  an  estimation  of  the  amount  of  duties 
on  it,  and  the  paying  or  securing  to  be  paid  of  such  du- 
ties, a  permit  shall  be  granted  by  the  collector  and  the 
naval  officer  (if  there  be  one),  to  land  the  merchandise  of 
which  entry  shall  have  been  so  made,  and  that  then,  and 
not  before,  it  shall  be  lawful  to  land  the  same.  The  49th 
section  then  proceeds  to  prescribe  the  contents  of  such 
permit  and  enact  that  the  form  of  such  permit  shall  be 
so  and  so.  Such  form  contains  a  certificate  that  the  du- 
ties on  the  merchandise  have  been  paid  or  secured  to  be 
paid,  in  conformity  to  the  entry  thereof,  and  a  permission 
to  land  the  same. 

In  the  present  case,  the  property  seized  is  dutiable 
merchandise,  intended  for  sale  as  such.  It  was  seized 
after  it  had  been  landed  within  the  United  States  from 
the  vessel  in  which  it  had  been  brought  from  a  foreign 
port.  At  the  time  of  its  seizure  no  entry  had  been  made 
of  it,  and  no  duties  had  been  paid,  or  secured  to  be  paid, 
upon  it,  and  no  permit  had  been  granted  to  land  it,  ex- 
cept such  permit  as  I  shall  hereafter  refer  to.  The 
owner  of  the  merchandise  came  as  a  passenger  in  the 
vessel  which  brought  the  three  cases  of  merchandise  in 
question.  They  were  ordinary  goods  cases,  the  goods 
were  all  of  them  new  goods,  and  there  was  nothing  but 
such  goods  in  the  cases.  The  cases  were  taken  on  board 
of  the  vessel  at  the  foreign  port  by  their  owner,  with  her 
personal  baggage,  and  were  landed  on  the  wharf  in  the 
United  States  with  the  personal  baggage  of  the  passen- 
gers. The  cases  were  not  named  in  the  manifest  of  the 
vessel.  The  only  permit  issued,  under  which  it  is  claimed 
the  cases  could  have  been  landed,  was  a  baggage  permit, 
being  a  filled  up  blank,  which,  as  a  blank,  read  as  follows  : 
**  The  inspector  on  board  the  from  will 

examine  the  baggage  of  all  the  passengers,  and,  if  noth- 
ing be  found  but  personal  baggage,  permit  the  same  to 
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be  landed,  and  send  all  other  articles  not  permitted  in 
due  time  to  the  appraiser's  stores,  No.  119  Greenwich 
street.  Naval  officer. 

Collector.    Gustom  House,  New  York,  187    ." 

Such  a  baggage  permit  is  issued  under  the  46th  section 
of  the  same  Act,  which  provides,  that  the  wearing  ap- 
parel and  other  personal  baggage,  of  persons  who  arrive 
in  the  United  States,  shall  be  exempted  from  duty ;  that, 
to  ascertain  what  articles  ought  to  be  exempted  under 
such  provision,  due  entry  thereof  shall  be  made,  as  of 
other  merchandise,  but  separate  and  distinct  from  that 
of  any  other  merchandise  imported  from  a  foreign  port, 
and  that  an  oath  shall  be  taken  on  such  entry,  and,  in 
certain  cases,  a  bond  shall  be  given  ;  that,  on  compliance 
with  such  conditions,  and  not  otherwise,  a  permit  shall 
and  may  be  granted  for  landing  the  said  articles,  pro- 
vided, nevertheless,  that,  whenever  th^  collector  and 
naval  officer  (if  any)  shall  think  proper  so  to  do,  they 
may,  in  lieu  of  the  foregoing  provisions,  direct  the  bag- 
gage of  any  person  arriving  within  the  United  States  to 
be  examined  by  the  surveyor  of  the  port,  or  an  inspector 
of  the  customs,  and  to  make  a  return  of  the  same ;  that, 
if  any  articles  shall  be  contained  therein  which,  in  their 
opinion,  ought  not  to  be  exempted  from  duty,  due  entry 
shall  be  made  therefor,  and  the  duties  thereon  paid  or 
secured  to  be  paid ;  and  that,  whenever  any  articles  sub- 
ject to  duty  shall  be  found  in  the  baggage  of  any  person 
arriving  within  the  United  States,  which  shall  not,  at  the 
time  of  making  entry  for  such  baggage,  be  mentioned  to 
the  collector  before  whom  such  entry  is  made,  by  the 
person  making  the  same,  all  such  articles  so  found  shall 
be  forfeited. 

On  the  arrival  of  a  vessel  from  a  foreign  port,  at  her 
wharf  here,  it  is  usual  for  the  officers  of  the  customs,  as- 
suming to  act  under  a  baggage  permit  of  the  foregoing 
form,  to  allow  the  officers  of  the.  vessel  to  remove  there- 
from and  put  upon  the  wharf  what  is  called  the  personal 
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baggage  of  the  passengers,  before  any  examination 
thereof  is  made.  After  such  landing,  and  not  before, 
the  nature  of  the  contents  of  the  packages  alleged  to 
compose  such  personal  baggage  is  ascertained  by  the 
customs  officers.  This  was  the  course  pursued  in  respect 
to  the  cases  in  question. 

I  have  repeatedly  ruled  heretofore,  that  merchandise 
situated  as  was  that  in  this  case  cannot  be  lawfully  un-  ^ 

laden  or  delivered  from  the  vessel,  except  according  to 
the  regulations  jirescribed  by  the  49th  section  of  the 
Act ;  that  the  provisions  of  the  46th  section  do  not  apply 
to  such  merchandise ;  and  that,  if  such  merchandise  is 
not  unladen  in  compliance  with  the  49th  section,  it  be- 
comes, under  the  50th  section,  forfeited  to  the  United 
States,  after  it  is  unladen.  I  must,  therefore,  direct  a 
verdict  for  the  United  States,  condemning  the  merchan- 
dise in  question. 

The  ruling  referred  to,  and  that  now  made,  is  limited 
to  a  state  of  facts  like  that  presented  in  this  case  ;  and 
it  is  not  intended  to  decide  that,  if  a  passenger  by  a  ves- 
sel brings  with  him  dutiable  goods  for  his  personal  use, 
or  for  gifts,  or  otherwise,  not  for  sale  as  merchandise, 
and  the  same  be  landed  with  or  among  his  personal  bag- 
gage, in  the  manner  before  described,  or  under  any  state  ^ 
of  facts  different  from,  that  presented  in  this  case,  such 
goods  are  subject  to  forfeiture  under  the  50th  section, 
before  mentioned.  But  the  practice  of  importing  con- 
siderable quantities  of  dutiable  merchandise,  intended 
for  sale,  with  or  among  personal  effects,  under  the  guise 
of  personal  baggage,  is  one  especially  dangerous  to  the 
revenue,  as  affording  great  facilities  for  the  commission 
of  fraud,  and  is  one  prohibited  by  law.  The  regular  pro- 
visions for  the  protection  of  the  revenue,  by  way  of 
manifest,  invoice,  entry  and  permit,  are  evaded  by  such 
practice,  and  a  forfeiture  of  the  merchandise  is  incurred. 
If  it  is  incurred  without  wilful  negligence,  or  any  inten- 
tion of  fraud  in  the  person  incurring  it,  the  Secretary 
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of  the  Treasury  has  the  power,  under  the  Ist  section 
of  the  Act  of  March  3d,  1797  (1  U.  8.  Stat,  at  Large,  506), 
to  remit  or  mitigate  the  forfeiture. 

T.  Simons  and  B.  M.  Sherman  {Assistant  District  At- 
tomeys)y  for  the  United  States. 

J.  McKeon,  for  the  claimant. 


Eastern  gistritt  of  Jlefo  |[0rk 
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SAMUEL  CAEBY  v.  JOSHUA  ATKINS  AlfD 

EDWIN  ATKINS. 

Delivert  of  Cargo. — Bill  of  LADmo. — Breakage. 

A  ship  received  od  board,  in  Havre,  a  number  of  millstones  to  be  carried  to  New 
York,  under  a  bill  of  lading  containing  the  clause  "  not  accountable  for  break- 
age." On  the  delivery  of  the  stones,  four  were  found  to  be  broken,  and  two 
others  never  came  to  the  possession  of  the  consigneee,  who  brought  this  action 
against  the  owners  of  the  ship  to  recover  the  value  of  the  six  stones  : 

Held,  That  it  was  incumbent  on  the  owners  of  the  ship;  at  least,  to  show  that  the 
two  missing  stones  were  discharged  upon  the  wharf  and  placed  with  the  others 
in  that  part  of  it  which  had  been  selected  for  the  deposit  of  the  libellant's 
goods; 

That,  as  the  respondents  had  not  furnished  such  proof,  they  were  liable  for  tha 
value  of  the  missing  stones ; 

That  it  was  not  made  to  appear  that  there  was  any  negligence  in  stowing  or  land- 
ing the  stones,  and,  under  the  bill  of  lading,  the  respondents  were  not  liable  for 
breakage  not  shown  to  have  arisen  from  negligence. 

Benedict,  J.    This  is  an  action  to  recover  the  value 
of  six  millstones,  part  of  a  shipment  made  in  Havre, 
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upon  the  bark  Amelia,  to  be  delivered  to  the  libellant  in 
New  York.  Of  a  number  of  stones  shipped,  two  never 
came  to  the  possession  of  the  libellants ;  and  of  those 
which  were  received,  four  were  broken.  As  to  the  two 
missing  stones,  the  ship  must  be  held  liable,  there  being 
no  satisfactory  evidence  of  their  delivery  in  New  York. 
They  may  have  been  landed  from  the  vessel,  but  the  de- 
livery of  the  cargo  was  conducted  in  a  very  loose  and 
unsatisfactory  way,  and  the  persons  who  conducted  it 
appear  to  have  little  knowledge  as  to  what  disposition 
was  afterwards  made  of  the  cargo.  They  know  nothing 
of  the  missing  stones.  It  was  incumbeut  upon  the  ship, 
at  least,  to  be  able  to  show  that  the  missing  stones  were 
discharged  upon  the  wharf  and  placed  with  the  others  in 
that  part  of  the  wharf  selected  for  the  deposit  of  the 
libellant's  goods.-  The  testimony  furnishes  no  evidence 
as  to  how  many  of  the  libellant's  stones  were  landed, 
nor  how  many  stones  were  set  apart  for  the  libellant 
upon  the  wharf,  but  does  disclose  that  the  two  missing 
stones  were  never  receipted  for  or  taken  by  the  carman, 
and  never  came  into  the  actual  possession  of  the  libel- 
lant.   The  ship  is,  therefore,  liable  for  their  value. 

As  to  the  broken  stones,  the  case  is  different.  The 
stowage  of  the  ship  is  proved  to  have  been  good,  and 
there  is  no  evidence  of  any  negligence  on  the  part  of 
the  ship  in  the  stowing  of  the  stones  or  in  the  landing 
of  them  upon  the  wharf.  The  bill  of  lading  contains  an 
exemption  of  liability  for  breakage ;  and,  upon  the 
proofs,  the  ship  is  not  liable,  upon  such  a  bill  of  ladiqg, 
for  breakage  not  shown  to  have  arisen  from  negligence. 

For  libellant,  James  K.  HiU. 

For  resi>ondents,  Oiveny  Nash  i&  Gray. 
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THE  BAEK  ONOEB. 

JUBIBDIOTION. — ^CoOPBRAai. 

The  admiralty  has  jarisdiction  of  a  contract  made  between  the  master  of  a  ship 
and  a  cooper,  to  pat  the  cargo  of  the  ship  in  landing  order,  the  services  being 
rendered  partly  on  the  ship  and  partly  on  the  wharf,  bat  before  the  delivery  of 
the  cargo. 

Benedict,  J.  The  question  in  this  case  is  whether 
the  admiralty  has  jurisdiction  of  a  contract,  made  be- 
tween the  master  of  a  ship  and  a  cooper,  to  put  in  land- 
ing order  the  cargo  of  the  ship,  the  services:  being  ren- 
dered partly  upon  a  wharf  whefe  the  voyage  terminated, 
and  partly  upon  the  ship,  and  prior  to  the  delivery  of  the 
cargo  to  the  (consignees. 

My  opinion  is  that  such  a  service  is  maritime,  and 
consequently  the  coii tract  is  within  thejurisdictionof  the 
admiralty.  The  reason  why  such  a  service  is  maritimCi 
is,  because  it  is  a  service  necessary  to  enable  the  ship 
to  earn  freight,  which  is  the  sole  object  for  which  the 
ship  is  constructed  and  navigated.  The  contract  of  a 
ship  is  to  carry  and  deliver  the  cargo.  When  the  cargo  is 
received  in  good  shipping  order,  the  ship  must  deliver  it 
in  good  landing  order.  All  services  which  accomplish  this 
end,  or  tend  to  accomplish  this  end,  are  compensated  for 
by  the  freight  paid,  and  in  a  proper  sense  form  part  of  the 
maritime  adventure  in  which  the  ship  is  engaged ;  and 
the  character  of  such  services  is  determined  by  the  char- 
acter of  the  contract  to  which  they  are  incident.  Services 
such  as  are  described  in  the  present  case,  seem  to  be  of 
this  description,  and  in  my  opinion,  are  maritime  in  char- 
acter.   It  is  no  objection  to  their  being  maritime  that 
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they  are  performed  on  land,  or  that  they  are  perfoirmed 
by  persons  not  seainen.  Many  maritime  contracts  are 
performed  on  land,  and  by  persons  having  no  immediate 
connection  with  the  sea.  The  services  in  question  are 
maritime,  because  they  are  a  necessary  part  of  the  mari- 
time service  which  the  ship  renders  to  the  cargo,  and 
without  which  the  object  of  the  voyage  would  not  be 
accomplished. 

The  objection  to  the  jurisdiction  must,  therefore,  be 
overruled,  and  as  there  is  no  dispute  as  to  the  rendering 
of  the  services  or  their  value,  the  libellant  is  entitled  to 
a  decree  for  the  amount  of  his  claim,  with  costs. 

For  libellant,  Wilcoz  dk  HoUs. 

For  claimants,  Beebe^  Donahue  dk  Cooke. 


JUNE,  1873. 

THE  OAEGO  OF  THE  BAKK  LUTEKEN. 
LUCAS  E.  POST  V.  WILLIAM  H.  T.  HUGHES. 

P0BBEB810N. — Charter. — Excepted  Perils. — Right  of  Master  to 
Sell  Cargo. — Breaking  up  Voyage. — Injurt  to  Vessel  and 
Cargo. 

A  bark  was  chartered  for  a  voyage  from  Kew  York  to  Montevideo^  by  a  charter 
which  contained  the  clause,  "  dangers  of  the  seas,  fire  and  nayigation  mutu- 
ally excepted."  The  charterer  put  on  board  a  full  cargo  of  lumber.  On  the 
day  the  loading  was  completed,  a  fire  broke  out  on  board,  which  made  it  neces- 
sary to  fill  the  vessel  with  water.  Both  vessel  and  cargo  were  damaged,  and 
the  caTgo  had  to  be  unloaded,  but  could  have  been  carried  forward  in  a  dam- 
aged condition.    In  its  damaged  condition,  it  was  worth  in  New  York  $4,947  26, 
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and  the  freight  due  on  performance  of  the  Toyage  under  the  charter,  was 
$5,106  29.  The  charterer  offered  to  supply  a  new  cargo,  to  be  carried  under 
the  charter  in  lieu  of  the  damaged  oue,  but  the  master  refused  to  giye  up  the 
damaged  cargo  without  payment  of  full  freight  No  offer  was  made  to  carry 
the  cargo  forward  in  any  other  ship.  The  ship  was  repaired  at  a  cost  exoeed- 
iDg  her  value  when  repaired ;  and  the  master,  being  without  funds  to  pay  for 
the  repairs,  which  were  liens  on  the  vessel,  advertised  for  a  loan  of  $17,000, 
which  was  more  than  the  value  of  the  bark  and  cargo,  upon  the  security  of  the 
veasel,  her  freight  and  cargo.  Thereupon  the  charterer  demanded  his  lumber, 
and,  on  a  refusal  to  surrender  it,  except  on  payment  of  full  freight,  filed  a  libel 
against  the  cargo  for  possession ;  and,  by  means  of  the  process  issued  thereon,  took 
the  cargo  from  the  possession  of  the  master,  and  it  was  afterwards  delivered  by  the 
marshal  to  the  charterer,  on  a  stipulation  for  value  taken  in  Court,  to  return  the 
cargo  or  pay  whatever  the  Court  should  decree  the  ship  to  be  entitled  to  receive 
by  reason  of  the  removal  of  the  cargo.  The  master  also  filed  a  libel  against  the 
charterer  to  recover  the  full  freight  and  the  average  charges  : 

SM,  That  the  charterer  was  entitled  to  have  substituted  a  sound  cargo  in  place 
of  the  damaged  cargo ;  and  that  the  refusal  of  the  master  to  accept  the  substi- 
tuted cargo  thus  tendered,  entitled  the  charterer  to  treat  the  charter  as  broken 
by  the  ship,  and  to  demand  the  damaged  cargo  without  payment  of  freight ; 

That  the  act  of  the  master  in  advertising  for  such  a  loan  on  the  credit  of  the  cargo, 
as  well  as  of  the  ship  and  freight,  was  without  authority,  and  authorized  the 
charterer  to  treat  the  voyage  as  broken  up  by  the  fault  of  the  ship ;  and  it  en- 
titled him  to  demand  the  cargo  without  payment  of  freight ; 

That  the  charterer,  therefore,  was  entitled  to  a  decree  declaring  him  entitled  to' 
the  possession  of  the  lumber  with  costs ;  and  that  the  master's  Ubel  must  be 
dismissed,  with  costs. 

Benedict,  J.  On  the  3d  day  of  April,  the  libellant 
in  the  first  of  the  above-named  actions,  at  the  port  of 
New  York,  chartered  the  German  bark  Luteken  for  a 
voyage  from  New  York  to  Montevideo,  and  agreed  to 
provide  her  with  a  full  cargo  of  lawful  merchandise  for 
the  aforesaid  voyage,  to  be  transported  to  Montevideo  at 
rates  agreed  on.  The  charter  party  contained  the  clause 
**  dangers  of  the  seas,  fires  and  navigation  mutually  ex- 
cepted." In  accordance  with  this  charter  party,  the  char- 
terer provided  a  full  cargo  of  lumber,  the  lading  of  which 
was  completed  on  the  17th  day  of  April,  1873.  On  the 
same  day  afire  broke  out  in  the  bark,  to  extinguish  which 
it  was  necessary  to  fill  the  vessel  with  water,  and  by  reason 
of  the  fire,  the  vessel  was  so  damaged  as  to  require  ex- 
tensive repairs  before  being  able  to  perform  the  voyage. 
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In  order  to  repair  the  vessel,  it  was  neeessary  to  un- 
load the  cargo,  and  it  was  unladen  by  the  master  of  the 
vessel.  Some  of  the  cargo  was  also  greatly  injured  by 
the  fire,  but  the  largest  part  of  it  was  only  wet  with  salt 
water,  and  could  have  been  carried  to  Montevideo  in  a 
damaged  condition,  but  without  rotting  or  bleaching^ 
The  original  cost  of  the  cargo  was  $8,518  73.  In  its 
damaged  condition  it  was  worth  in  New  York,  $4,947  26. 
The  freight  on  the  lumber,  payable  on  performance  of 
the  voyage,  according  to  the  charter  party,  was  $5,105  29, 
gold.  The  charterer  offered,  in  place  of  the  damaged 
cargo,  to  supply  anew  cargo  of  lumber,  to  be  transported 
under  the  charter  in  lieu  of  the  damaged  cargo,  but  the 
master  refused  to  give  up  the  damaged  cargo  without 
payment  of  full  freight.  No  offer  was  made  to  carry 
the  cargo  in  any  other  ship,  or  to  furnish  any  other  ship, 
but  a  survey  of  the  bark  was  had,  and  an  estimate  ob- 
tained of  the  probable  cost  of  repairs,  and  the  bark  was 
thereafter  repaired. 

The  value  of  the  bark,  in  her  damaged  condition  prior 
to  the  repairs,  was  $4,500.  The  total  amount  of  the  bills 
incurred  in  repairing  the  vessel,  was  $13,314  38;  her 
value,  when  repaired,  as  disclosed  by  a  subsequent 
sale,  was  $10,000.  Without  the  payment  of  the  bills  for 
the  repairs,  and  which  constituted  liens  upon  the  vessel, 
it  was  impossible  for  her  to  proceed  upon  the  voyage 
provided  in  the  charter,  and  the  master  was  wholly  with- 
out funds,  the  owners  having  refused  to  provide  any 
money  wherewith  to  pay  for  the  repairs.  The  master, 
therefore,  determined  to  borrow  about  $17,000  upon  bot- 
tomry and  respondentiay  and  on  the  12th  of  June  actually 
advertised  for  a  loan  of  that  amount  upon  the  security 
of  the  vessel,  her  freight  and  cargo,  for  the  voyage  in  the 
charter  provided.  Whereupon  the  charterer  demanded 
his  lumber,  and,  upon  a  refusal  to  surrender  it,  except  on 
payment  of  full  freight,  he  brought  his  action  for  posses- 
sion, which  is  the  first  of  the  actions  above  named,  and 
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by  means  of  the  process  in  this  Oonrt,  took  the  cargo 
from  the  possession  of  the  master.  Sabseqnently,  the 
cargo  was  delivered  by  the  marshal  to  the  charterer,  npon 
a  stipulation  for  value  taken  in  Court,  to  return  the  same 
or  to  pay  whatever  sum  the  Court  should  declare  the  ship 
entitled  to  receive  by  reason  of  the  removal  of  the  cargo 
under  the  circumstances. 

Thereafter  the  master  also  filed  his  libel  against  the 
charterer  demanding  a  decree  for  the  full  freight  and  the 
average  charges,  by  reason  of  the  premises,  which  is  the 
second  action  above  mentioned.  The  two  causes  have 
been  tried  together  upon  a  written  statement  of  facts 
in  which  the  facts  above  set  forth  are  contained. 

In  disposing  of  the  questions  of  law  which  have  been 
discussed  as  arising  in  these  cases,  I  feel  authorized  to 
consider  the  cases  in  any  aspect  presented  by  the  writ- 
ten statement  of  facts  which  has  been  filed,  whether 
such  aspect  be  presented  by  the  pleadings  or  not.  If 
necessary,  the  pleadings  can  be  made  to  conform  to  the 
evidence,  and  they  may  be  so  amended. 

Upon  the  facts  presented,  I  am  of  the  opinion  that 
the  charterer  was  justified  in  demanding  his  cargo,  with- 
out payment  of  any  freight,  upon  two  grounds.  One 
ground  is,  that  in  view  of  the  damaged  condition  of 
the  cargo  and  its  depreciation  by  the  fire,  to  a  value 
less  than  the  freight,  it  having  been  imladen  and  being 
in  the  port  of  shipment,  the  shipper  was  entitled  to  ship 
in  place  of  it  a  similar  sound  cargo,  to  be  transported 
under  the  charter  party  in  lieu  of  the  damaged  cargo. 
The  ship  would  sustain  no  loss  by  such  a  change,  and  by 
such  new  shipment  the  charter  party  would,  in  my 
opinion,  have  been  performed  on  the  part  of  the  char- 
terer. The  refusal  to  accept  the  substituted  cargo  which 
was  thus  tendered,  therefore,  entitled  the  charterer  to 
treat  the  charter  as  broken  by  the  ship,  and  to  demand 
the  damaged  cargo  without  payment  of  freight. 

The  charterer  also  became  entitled  to  have  his  cargo 
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without  payment  of  freight,  by  reason  of  what  subse- 
quently occurred,  after  the  repairs  of  the  ship  were  com- 
pleted. It  is  to  be  noticed  that  no  question  was  raised 
as  to  the  right  of  the  vessel  to  repair  and  to  earn  the 
freight  stipulated  in  the  charter.  That  right  was  con- 
ceded by  the  offer  to  provide  a  sound  cargo,  to  be  trans- 
ported in  lieu  of  the  damaged  cargo.  It  could  not  be 
disputed  that  the  ship  had  the  right  to  repair  and  earn 
the  freight,  notwithstanding  the  fact  that  the  cargo  had 
become  of  less  value  than  the  freight.  Damage  to  the 
cargo,  without  fault  of  the  ship,  by  an  excepted  peril, 
could  not  deprive  the  ship  of  the  right  to  earn  the  freight 
she  had  agreed  for. 

The  subsequent  act  of  the  master  which  caused  the 
shipper  to  retake  his  cargo,  was  the  announcement  of 
the  master  that  he  was  about  to  raise  about  $17,000  upon 
bottomry  and  respondentiaj  and  that  without  thus  pledg- 
ing the  cargo,  he  could  not  proceed  upon  the  voyage. 
No  specific  statement  by  the  master  that  he  could  not 
proceed  without  thus  resorting  to  the  cargo,  is  shown, 
but  the  facts  admitted  fully  warranted  that  inference, 
and  the  subsequent  sale  of  the  vessel  on  legal  proceed- 
ings instituted  by  the  material  men,  which  the  statement 
of  facts  narrates,  shows  that  the  inference  was  correct* 
The  case,  therefore,  presents  the  further  question, 
whether  this  action  of  the  master  in  respect  to  the  cargo, 
under  the  known  circumstances  of  the  ship,  did  not  jus- 
tify the  shipper  in  treating  the  voyage  as  broken  up  by 
the  fault  of  the  ship,  and  retaking  his  cargo  without  pay- 
ment of  any  freight.  It  is  not  to  be  disputed  that  the 
master  of  a  ship  has  power,  under  some  circumstances, 
to  raise  money  upon  the  security  of  the  cargo.  But 
when  the  foundation  of  this  authority  is  examined,  it 
proves  decisive  against  the  right  of  the  master  to  exer- 
cise it  in  a  case  like  this.  The  sole  foundation  for 
any  authority  of  the  master  to  sell  a  part  or  hypfthecate 
the  whole  of  a  cargo  shipped  on  board  his  vessel,  ia^ 
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the  prospect   of  benefit  to  the  owner  of  the  cargo. 
Therefore,   it   has  been  considered   that  while  under 
proper  circumstances  the  master  might  sell  a  part  of  his 
cargo,  he  could  not  sell  the  whole,  for  the  reason  that  it 
could  be  of  no  possible  benefit  to  the  owner  of  the  cargo 
that  the  ship  proceed  empty.    What  is  in  all  such  cases 
to  be  sought  for  as  the  basis  of  the  master's  authority  to 
hypothecate  the  cargo,  is  a  reasonable  expectation  of 
benefit  to  the  owner  of  the  cargo  by  the  completion  of 
the  voyage,  which  is  thus  accomplished  by  the  use  of  his 
property.    If  this  be  the  limit  of  the  master's  authority, 
then,  in  the  present  case,  the  master  was  wholly  without 
authority  to  resort  to  the  cargo,  as  he  proposed,  in  order 
to  raise  money  for  the  purpose  of  enabling  him  to  com- 
plete the  voyage,  because  the  completion  of  the  voyage 
could  not  possibly  be  of  benefit  to  the  shipper,  for  his 
cargo  had  already  become  of  less  value  than  the  freight 
he  would  be  liable  to  pay  on  the  termination  of  the  voy- 
age.   The  proposal  of  the  master  to  raise  money  upon 
the  cargo,  under  the  circumstances,  was  not  to  raise 
money  for  the  benefit  of  the  cargo,  but,  in  substance  and 
effect,  was  to  devote  the  cargo  to  the  payment  of  the 
ship's  debts,  in  which  the  shipper  of  the  cargo  had  no 
interest. 

The  ship  was  worth  $10,000.  The  freight,  whea 
earned,  would  be  $5,105  29,  and  the  announcement  of  the 
master  was  that  he  intended  to  raise  about  $17,000,  at 
marine  interest,  and  to  pledge  the  cargo  therefor*  Such 
an  intention,  if  carried  into  effect,  would  necessarily  have 
resulted  in  casting  upon  the  cargo  a  large  part  of  the  ex- 
pense of  the  repairs  which  belonged  to  the  ship  alone  to 
pay.  The  announcement  of  such  an  intention  was  the  an- 
nouncement in  the  most  authoritative  way,  that  the  ship 
was  unable  to  perform  the  charter,  and  justified  the  ship- 
per in  treating  the  voyage  as  broken  up  by  the  fault  of 
the  ship,  and  it  entitled  him  to  demand  his  cargo  with- 
out payment  of  freight. 
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As  the  liability  for  the  proper  share  of  average  ex- 
penses is  not  disputed,  and  an  average  bond  has  been 
taken,  I  understand  that  no  action  of  this  Oourt  is  re- 
quired in  relation  thereto,  although  those  charges  form 
part  of  the  demand  set  forth  in  the  libel  of  the  master. 

The  decree  must  be  that  in  the  first  action  the  libel- 
lant  be  declared  entitled  to  the  possession  of  the  lumber, 
and  to  a  decree  against  the  respondent  for  costs  ;  and, 
in  the  second  case,  that  the  libel  be  dismissed,  with 
costs. 

For  the  charterer,  8cuMer  cfe  Carter. 
For  the  master,  Goodrich  dk  Wheeler. 


^mi\itxn  gistritt  of  %t\a  JtorK* 
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Rbnt  of  Frbmibbs  after  Adjudication. — Injunction. — Dis- 
possession. 

The  firm  of  M.,  B.  A  C.  hired  premises  in  New  York  city,  at  a  rent  of  17,600  per 
annum,  payable  monthly.  On  the  let  of  May,  1872,  they  owed  $1,876  for  the 
rent,  and  the  landlord  commenced  proceedings  to  dispossess  them.  On  the  6th 
of  May  a  petition  in  involuntary  bankruptcy  against  M.,  B.  &  C.  was  filed, 
and  an  injunction  was  issued  restraining  the  debtors  and  all  other  persons  from 
interfering  with  the  debtors'  property,  which  was  served  on  the  landlord.  A 
warrant  of  dispossession  was  issued  in  those  proceedings,  but  was  not  executed, 
and  on  the  20th  of  May  a  formal  injunction  was  served  on  the  landlord,  order- 
ing him  to  refrain  from  any  interference  with  the  property  of  the  bankrupts. 
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except  to  preserre  the  same.  The  marshal,  on  May  6th,  took  poeaeanon,  under 
the  warrant,  of  the  bankmpta'  stock  of  goods,  on  the  premises  in  qnestion.  On 
May  22d,  1872,  the  landlord  applied  to  the  bankraptcy  Court  for  a  modifieatioa 
of  the  injunction,  so  as  to  allow  of  the  execution  of  the  warrant  of  dispoasesdoo. 
The  appUcation  was  denied.  No  application  waa  made  to  the  Court  to  order 
the  removal  of  the  goods  from  the  premises,  but  the  marshal  waa  applied  to  to 
gire  up  the  premises,  and  also  to  pay  rent,  but  he  refused  to  do  either.  He 
remained  in  possession  of  the  premises  till  December  18th,  1872.    The  landlord 

«  now  applied  to  be  paid  rent  of  the  premises  at  the  rate  of  $7,500  for  the  whole 
period,  stating  that  he  had  had  an  offer  of  that  sum  for  the  premises,  for  tiie 
unexpired  term  of  the  lease,  and  that  the  premises  were  worth  that  sum : 

Hddt  That  the  landlord  was  not  entitled  to  claim  rent  at  the  rate  of  |7,600  for  the 
period,  but  was  entitled  to  a  reasonable  compensation  for  the  use  and  occupatifla 
of  the  pcemises. 

Blatohpord,  J.  On  the  26th  of  December,  1871,  the 
firm  of  Bailey  &  Debevoise  leased  to  the  bankrupts, 
^ho  composed  the  firm  of  Metz,  Brothers  &  Cleve,  for 
the  term  of  three  years  and  one  month  from  the  Ist  of 
January,  1872,  for  the  yearly  rent  of  $7,500,  payable 
monthly,  not  in  advance,  the  store  and  basement  of  the 
building  numbers  353  and  355  Canal  street,  in  the  city  of 
New  York.  Metz,  Brothers  &  Oleve  made  only  one  of 
the  monthly  payments,  and,  on  the  1st  of  May,  1872, 
owed  the  lessors,  for  rent,  $1,875,  which  remains  unpaid. 
Prior  to.  May  6th,  1872,  Bailey  &  Debevoise  instituted 
proceedings,  in  a  local  Court,  to  dispossess  the  bank- 
rupts for  the  non-payment  of  such  rent.  On  the  6th  of 
May,  1872,  a  petition  in  involuntary  bankruptcy  was  filed 
in  this  Court  against  the  bankrupts,  and  an  order  to 
show  cause  was  on  the  same  day  issued  thereon,  return- 
able May  18th,  1872.  This  order  contained  a  clause  of 
injunction  restraining  the  debtors  and  all  other  persons 
from  disposing  of  the  debtors'  property  and  interfering 
therewith  until  the  further  order  of  the  Court.  A  copy 
of  this  order  was  served  on  Bailey  &  Debevoise,  on  the 
17th  of  May,  1872.  Prior  to  the  20th  of  May,  1872,  a 
warrant  had  been  issued,  in  the  dispossession  proceed- 
ings, to  the  proper  officer,  directing  him  to  remove  the 
bankrupts  from  the  premises  in  question,  but  such  war- 
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rant  was  not  executed.  On  the  20th  of  May  a  formal 
injunction,  issued  by  this  Oourt,  and  bearing  date  the 
18th  of  May,  and  addressed  to  the  debtors  and  to  Bailey 
&  Debevoise,  and  commanding  them  to  refrain,  until  the 
further  order  of  the  Oourt,  from  making  any  transfer  or 
disposition  of  any  of  the  property  of  the  debtors,  and 
from  any  interference  therewith,  except  to  preserve  the 
same,  was  served  on  Bailey  &  Debevoise.  The  debtors 
had  appeared  on  the  return  day  of  the  order  to  show 
cause,  and  the  matter  was  adjourned  for  a  week. 

Simultaneously  with  the  issuing  of  the  order  to  show 
cause,  a  provisional  warrant  was  issued  by  the  Gourt  to 
the  marshal,  under  section  40,  under  which  he,  on  the 
6th  of  May,  1872,  took  possession  of  the  stock  of  goods 
of  the  debtors,  which  was  in 'and  on  the  premises  in 
question.  He  did  not  remove  such  stock  of  goods,  but 
left  it  there.  •    ■ 

On  the  22d  of  May,  1872,  Bailey  &  Debevoise  presented 
a  petition  to  this  Court,  setting  forth  the  lease  and  its 
terms,  the  indebtedness  of  $1,875  for  rent,  the  institu- 
tion of  the  dispossession  proceedings,  the  issuiug  of  the 
warrant  therein  for  the  removal  of  the  debtors  from  the 
premises,  the  institution  of  the  bankruptcy  proceedings, 
the  issuing  and  the  service,  on  Bailey  &  Debevoise,  of 
the  order  of  May  6th,  1872,  containing  the  injunction 
clause  before  mentioned,  and  the  service  of  the  formal 
injunction,  on  the  20th  of  May.  The  prayer  of  such  pe- 
tition was,  that  the  injunctions  might  be  so  modified  or 
altered,  that  Bailey  &  Debevoise  might  be  allowed  to 
execute  and  enforce  such  warrant  of  removal.  On  this 
petition  an  order  was  asked  that  the  petitioning  creditor 
show  cause  why  the  prayer  of  the  petition  should  not  be 
granted. 

Such  petition  of  Bailey  &  Debevoise  did  not  set  forth 
that  it  was  possible  to  remove  the  stock  of  goods  from 
the  premises,  so  as  to  give  the  enjoyment  of  the  posses- 
sion of  the  premises  to  Bailey  &  Debevoise,  without  in- 


574  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  the  Matter  of  Joseph  Metz  and  others,  Bankmpts. 

jury  to  the  stock  of  goods,  nor  did  it  ask  this  Court  to 
direct  the  marshal  to  remove  the  goods  from  the  prem- 
ises, with  a  view  to  allowing  Bailey  &  Debevoise  to  ob- 
tain possession  of  the  premises  under  the  dispossession 
proceedings.  The  order  and  the  injunction  of  this  Court 
in  no  manner  restrained  Bailey  &  Debevoise  from  exe- 
cuting the  warrant  of  removal,  except  in  so  far  as  it 
restrained  them  from  interfering  with  the  property  of 
the  debtors.  The  removal  of  the  goods,  then  in  the  cus- 
tody of  the  marshal,  on  the  premises,  was  necessary  to 
the  full  enjoyment  of  the  possession  and  use  of  the 
premises  by  Bailey  &  Debevoise.  The  occupation  of  the 
premises  by  the  marshal  was  the  occupation  of  them  by 
this  Court.  The  debtors  were  not  in  the  actual  occupa- 
tion of  the  premises,  although,  as  betwen  them  and  the 
the  lessors,  having  the  technical  legal  possession  of  the 
premises.  The  prayer  of  the  petition  of  Bailey  &  De- 
bevoise was,  that  the  injunction,  which  did  not,  in  this 
regard,  affect  Bailey  &  Debevoise,  except  as  it  restrained 
them  from  interfering  with  the  property  of  the  debtors, 
might  be  so  modified  that  they  might  execute  such  war- 
rant of  removal.^  This  was,  in  effect,  asking  that  they 
might  interfere  with  the  property  of  the  debtors,  in  exe- 
cuting such  warrant  of  removal,  and  might  themselves, 
by  means  of  such  warrant,  remove  such  goods  from  the 
premises.  So  far  as  a  formal,  technical  removal  of  the 
debtors  from  the  premises,  personally,  and  as  tenants  in 
actual  occupation  under  the  lease,  was  to  be  effected 
by  the  execution  of  such  warrant  of  removal,  the  in- 
junction did  not  need  to  be  modified.  It  needed  to 
be  modified  only  for  the  purpose  of  dispossessing  the 
marshal  and  removing  the  stock  of  goods  from  the 
premises,  so  as  to  give  back  the  actual  use  and  occu- 
pation of  the  premises  to  Bailey  &  Debevoise.  In  this 
view,  no  sufficient  reason  was  shown  for  modifying  the 
injunction,  as  no  sufficient  reason  was  shown  for  direct- 
ing the  marshal  to  remove  the  goods  and  vacate  the 


JULY,  1873.  675 


In  the  Matter  of  Joseph  Metz  and  others.  Bankrupts. 

premises.  Therefore,  this  Court  declined  even  to  grant 
the  order  requiring  the  petitioning  creditor  to  show 
cause,  that  was  asked  for  on  the  petition  of  Bailey  & 
Debevoise. 

A  landlord  who  lets  premises  to  a  tenant  to  be  occu- 
pied for  purposes  of  trade,  must  be  held  to  do  so  with 
the  full  understanding  that  the  tenant  may  be  proceeded 
against  in  bankruptcy,  and  that  the  bankrupt  Court  may 
be  called  upon  to  take  possession  of  the  goods  of  the 
tenant  on  the  premises.  In  many  cases,  it  will  be  im- 
possible to  remove  the  goods  before  a  sale  of  them,  with- 
out great  loss  and  injury.  In  other  cases,  it  will  be 
impossible,  because  unjust  to  the  debtor,  to  sell  them 
before  adjudication,  and  the  adjudication  may  be  de- 
layed. Therefore,  merely  setting  forth  such  facts  as 
Bailey  &  Debevoise  set  forth  in  their  petition,  furnished 
BO  ground  for  directing  the  marshal  to  remove  the  goods 
and  leave  the  premises. 

The  debtors  were  adjudicated  bankrupts  on  the  7th 
of  August,  1872.  An  assignee  of  their  estate  was  ap- 
pointed on  the  23d  of  December,  1872.  The  goods  re- 
mained on  the  premises,  in  the  custody  of  the  marshal, 
and  the  marshal  remained  in  occupation  of  the  premises, 
in  custody  of  the  goods,  until  the  13th  of  December, 
1872,  at  which  time  Bailey  &  Debevoise  obtained  posses- 
sion of  the  premises.  Prior  to  that  time  they  made  to 
this  Court  only  the  one  application  before  mentioned* 
They  now  apply  to  be  paid,  out  of  the  assets  of  the 
estate,  the  sum  of  $4,520  81,  as  rent  of  the  premises 
from  the  6th  of  May,  1872,  to  the  13th  of  December, 
1872,  at  the  rate  specified  in  the  lease,  $7,500  per 
annum. 

Bailey  &  Debevoise  show  that  while  the  marshal  was 
in  possession  they  applied  to  him  to  give  up  the  pos- 
session to  them,  and  also  applied  to  him  for  rent,  but 
that  he  did  not  comply  with  either  request.  But  they 
made  no  application  to  this  Court  after  the  adjudication. 
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They  also  now  state  that  while  the  marshal  was  in  oocu- 
pation  they  received  an  offer  for  the  hiring  of  the  prem- 
ises for  the  remainder  of  the  term  under  the  lease  to  the 
bankrupts,  at  the  rent  of  $7,500  per  annum,  and  that 
that  was  a  fair  and  proper  rent  for  the  premises.  But 
they  never  made  known  to  the  Court  their  ability  to 
rent  the  premises  for  that  sum,  or  laid  before  the  Court 
such  a  state  of  facts  as  would  have  enabled  the  Court  to 
determine  with  propriety,  in  advance,  that  rent  at  that 
rate  ought  to  be  paid  in  preference  to  removing  the 
goods  elsewhere.  Nor  do  they  now  show  that  it  was 
necessary  for  the  goods  to  remain  on  the  premises,  at 
such  an  expensive  rent.  Certainly,  there  is  nothing  to 
warrant  the  presumption  that  the  Court  would  have 
sanctioned,  in  advance,  so  large  a  rent. 

Before  adjudication,  the  debtors  were  entitled  to  be 
heard  on  the  question  of  removing  their  goods  from  the 
premises,  or  of  selling  them  on  the  premises,  with  a  view 
to  giving  up  the  premises.  Aud  it  may  very  well  be  that 
an  application  made  to  this  Court  in  May,  1872,  to  direct 
the  marshal  to  remove  the  goods  from  the  premises,  or 
to  sell  them  on  the  premises,  made  on  notice  to  the 
debtors,  as  well  as  to  the  petitioning  creditor,  would 
have  been  granted,  if  it  had  appeared  that  the  alterna- 
tive would  have  been  the  rent  now  asked,  or,  if  denied, 
would  have  been  denied  on  the  full  understanding  that 
the  sum  to  be  paid  for  the  occupation  of  the  premises 
by  the  marshal,  was  to  be  at  the  rate  of  $7,500  per  an- 
num. Bailey  &  Debevoise  were  themselves  general 
creditors  for  their  $1,875  of  unpaid  rent,  and  in  a  posi- 
tion to  make  such  an  application. 

But,  most  clearly,  after  the  adjudication,  it  was  the 
duty  of  Bailey  &  Debevoise  to  have  asked  the  Court  to 
sanction  the  rate  of  rent  they  now  ask,  or  to  give  up 
the  premises.  It  was  not  enough  for  them  to  ask  pos- 
session or  rent  from  the  marshal.  He  was  the  officer  of 
the  Court,  acting  under  the  warrant.    It  cannot  be  pre- 
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sumed,  and  there  is  nothing  to  show,  that,  if  a  proper 
application  had  been  made  to  the  Court,  the  Coiirl; 
would  not,  at  an  earlier  day,  have  ordered  the  marshal 
to  remove  the  goods  and  leave  the  premises.  The  ap- 
plication that  was  made,  was  made  four  days  after  the 
return  day  of  the  order  to  show  cause,  the  hearing  on 
such  order  having  been  adjourned  for  a  week,  and  fell 
far  short  of  making  oat  a  case  for  the  action  of  the 
Court  to  remove  the  marshal  and  the  goods ;  and  the 
making  of  such  application  can  carry  with  it  no  implica- 
tion of  any  right  in  the  applicants  thereafter  to  receive 
rent  at  the  rate  of  $7,500  per  annum,  so  long  as  the 
marshal  should  remain  on  the  premises. 

But,  the  applicants  are  entitled  to  receive  a  reason- 
able compensation  for  the  use  and  occupation  of  the 
premises,  based  upon  the  considerations  hereinbefore 
set  forth,  and  any  otbers  properly  bearing  on  the  ques- 
tion. The  assignee  is  directed  to  make  a  formal  an- 
swer to  the  petition,  setting  forth  such  facts  and  posi- 
tions as  he  may  deem  proper  for  the  protection  of  the 
estate,  and  the  matter  may  then  be  brought  before  the 
Court,  on  notice,  for  further  action. 

J.  J.  Marrin,  for  the  applicants. 

W.  F.  Scott,  for  the  a 
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ACCOUNT. 
See  JuBiSDioTioN,  I. 


ARREST. 

An  action  of  debt  was  brought  against 
a  foreign  consnl,  for  money  received 
in  a  fiduciary  capacity.  The  defend> 
ant,  being  arrested,  moved  on  affi- 
davits to  vacate  the  arrest : 

Held,  That  under  the  Act  of  Febru- 
ary 28th,  1839  (6  U.  8.  Siai.  at  Large, 
821),  in  connection  with  the  Act  of 
January  14th,  1841  (Id,  410),  and  the 
179th  section  of  the  New  York  Code 
of  Procedure,  the  defendant  was  lia- 
ble to  arrest  in  the  notion ; 

That,  under  the  5th  section  of  the 
Act  of  June  Ist,  1872  {\1  [T.  8. 8tal.  at 
Large,  197),  the  plaintiif  had  the  right, 
under  the  205th  section  of  that  C<^de, 
to  oppose  the  defendant's  affidavits  by 
affidavits  iu  addition  to  those  on  which 
the  arrest  was  granted.  McKay  v. 
Garcia,  566 

ASSIGNEE. 
See  Bankeuptct,  10,  16. 

ATTACHMENT. 

Bee  Estoppel. 
Evidence,  8. 

ATTORNEY. 

See  Witness. 
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BANKRUPTCY. 

1.  P.  &  Co.,  being  insolvent  and  know- 
ing their  condition,  within  four 
months  before  the  filing  of  a  petition 
in  bankruptcy  against  them,  paid, 
through  their  recognized  and  author- 
ized agent,  to  S.,  $4,500,  being  a  debt 
due  to  S.,  and  payable  on  call  The 
assignee  in  bankruptcy  of  P.  <Se  Co. 
brought  an  action  at  law  to  recover 
back  the  money : 

Held,  That,  this  payment  having 
been  made  in  the  ordinary  course  of 
business,  under  proper  general  au- 
thority, and  not  prevented  or  repudi- 
ated by  P.  <Se  Co.,  they  being  in  the 
habit  of  having  these  payments  made 
through  these  agencies,  to  individuals 
occupying  the  position  of  S.,  the  only 
question  for  the  jury  was,  whether  S., 
ill  receiiiing  this  payment,  had  rea- 
sonable cause  to  believe  that  P.  <fe  Co. 
were  insolvent  at  the  time,  and  had 
reasonable  cause  to  believe  that  this 
payment  to  him  was  made  with  a  view 
that  he  should  have  a  preference  in 
respect  to  this  $4,500; 

That,  the  payment  having  been 
made  in  the  establishment  of  P.  &  Co., 
out  of  the  money  of,  and  by  the  recog- 
nized agent  of,  P.  <fe  Co.,  they  being 
insolvent  and  not  stopping  the  mak- 
ing of  the  payment,  and  the  payment 
having  had  t};ie  effect  to  produce  a 
preference  in  favor  of  S.,  the  jury 
were  bound  to  conclude,  under  the 
law,  that  the  payment  was  made  by 
P.  (b  Co.  with  a  view  to  give  a  prefer- 
ence; 

That  if  S.,  at  the  time  he  received 
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this  payment,  had  reasonable  canse  to 
believe  that  (he  firm  of  P.  <&  Co.  was 
then  in  such  a  condition  that  it  was 
about  to  atop  payment  of  its  debts,  for 
want  of  money  with  which  to  pay 
them  as  they  matured,  in  the  ordi- 
T:ary  course  of  business,  then  he  had 
reasonable  cause  to  believe  that  the 
firm  was  insolvent,  in  the  sense  of  the 
bankruptcy  Act,  even  though  it  had 
not  actually  stopped  payment  of  its 
maturing  obligations.  Se.'ffvnck  v. 
SkeffUld,  21 

2.  Under  the  amendment  to  the  89th 
section  of  the  bankruptcy  Act,  passed 
July  14th,  1870  (16  U.  8.  Stat,  at 
•  Large^  276),  even  if  the  suspension  of 
payment  of  commercial  paper  has  con- 
tinued for  fourteen  days,  yet  a  hova 
fide  denial  of  liability  on  the  paper  in 
respect  to  which  the  suspension  oc- 
curs, is  such  an  adequate  legal  excuse 
that  the  party  ought  not  to  be  ad- 
judged a  bankrupt  solely  for  suspend- 
ing^ for  fourteen  days  on  the  paper, 
even  though,  on  investigation,  the 
bankruptcy  Court  may  be  of  opinion 
that,  in  fact,  the  debtor  was  liable  on 
the  paper.  The  Hercuies  Lift  Asmr- 
aiice  8ociet}f9  Case,  85 

8.  A  mercantile  firm  gave  promissory 
notes  as  vouchers  or  memorandums, 
in  exchange  for  notes  of  like  amounts 
simultaneously  given  to  them,  but  not 
as  obligations  to  be  paid  at  maturity. 
They  did  not  pay  them  when  they  be- 
came due  on  their  face,  entertaining  a 
bona  fide  belief  that  they  had  a  good 
defence  to  them.  The  party  to  whom 
they  were  given  filed  a  petition  in 
bankruptcy  against  the  firm: 

Held,  That  the  notes  were  not  com- 
mercial paper,  as  between  the  firm 
and  the  petitioner; 

That,  even  if  they  were  such,  the 
refusal  of  the  firm  to  pay  them,  enter- 
taining the  belief  which  they  did,  was 
not  an  act  of  bankruptcy.  Westcotfs 
Case,  185 

4.  An  insurance  company,  which  had 
issued  a  policy,  and  received  the 
promissory  not«  of  the  assured  for  the 
premium,,  dated  April  1, 1871,  became 
insolvenl;  on  October  9,  1871.  The 
note  passed  into  the  hands  of  the  as- 
8i<;nee  in  bankruptcy.  On  the  18th 
of  October,  1871,  the  assured  surren- 


dered the  policy.  After  the  note  be- 
came dq^,  they  petitioned  for  an  order 
directing  the  assignee  to  receive,  in 
full  of  the  note,  an  amount  proportion- 
ate to  the  time  the  note  had  run  before 
the-  surrender  of  the  policy. 

ffeld^  That  the  petitioners  were  not 
entitled  to  any  return  of  premium,  or 
to  any  deduction  from  their  note. 
The  Western  In*,  Co.'a  Case,  159 

6.  A  petition  in  involuntary  bankruptcy 
havinG;  been  filed  against  P.,  an  in- 
junction was  issued,  which  was  served 
on  him  on  December  6th  or  7th,  1871, 
restraining  him  from  making  any  dis- 
position or  transfer  of  his  property. 
A  subsequent  petition  was  filed  against 
him,  the  only  act  of  bankruptcy  al- 
leged being  the  non-payment,  for  four- 
teen days,  of  a  promissory  note,  wbidi 
matured  November  29th,  1871 : 

Held,  That,  as  the  injunction  on  the 
first  petition  was  in  force  when  the 
second  was  filed,  the  debtor  could  not 
be  said  to  have,  stopped  or  suspended, 
and  not  resumed  payment  for  fourteen 
days,  of  the  note  in  question.  Prattt 
Case,  165 

6.  A  claim  by  a  broker,  who  had  made 
contracts  as  the  agent  of  the  bank- 
rupt, but  in  his  own  name,  for  the 
purchase  of  goods,  which  contracts 
the  bankrupt  refused  to  carry  out, 
whereupon  the  broker  settled  them  at 
a  loss,  to  recover  against  the  bankrupt 
the  amount  of  such. losses  and  of  his 
brokerage,  is  a  claim  for  unliquidated 
damages,  and  the  proof  of  it.  as  a 
claim  against  the  bankrupt's  estate,  is 
to  be  disallowed.     Smith* a  Case,    187 

7.  Money  delivered  to  a  bankrupt  in 
trust,  if  ear-marked,  or  separately 
kept  and  retained  as  trust  propert}'  to 
be  delivered  or  paid  over  in  the  same 
bills  or  coin  in  which  it  was  received, 
would  not  pass  under  an  assignment 
in  bankruptcy,  but  would  be  consider- 
ed as  "  trust  property ;  **  but  an 
amount  of  money  due  from  the  bank- 
rupt, as  a  trustee,  and  which  could 
not  be  distinguished  firom  any  other 
moneys  in  his  possession  or  under  his 
control,  or  which  was  only  due  from 
him  because  he  had  used  trust  fiinds 
for  his  own  purposes,  cannot  be  con- 
sidered as  "property**  held  b}*  the 
bankrupt  in  trust    Aasmer  v.  Jeweti, 
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S.  On  the  f  tb  of  Decimber,  I  .  , 
tilioD  in  iDTolnutapy  bCnkmpCcijr 
against  D.  was  filed  by  3.,  who  aj- 
lep;ed.  us  the  act  of  baakraptcy,  the 
making;  bj'  D,  of  a  chattel  mortgage 
to  B.  A.  A  W.,  on  November  14th, 
1B71,  he  being  then  inaolvent.  D.  wne 
adjudged  a  beoknipt,  and  an  aeslgnee 
waa  appointed.  On  the  Ist  of  De- 
cemtwr,  1ST1,  an  aetioa  was  com- 
Dieoced  in  a  Slate  Coart  by  P.,  aa 
g;iiardian  ad  litem  of  D.,  as  an  Icfant, 
acajnst  B.  A.  A  W,,  to  recover  for  an 
allesred  convo-sion  by  them  uf  tht 
goods  coTered  by  tlie  chattel  mort- 
gage. The  assignee  in  bankruptcy, 
after  his  sppbiatment,  filed  a  hill  id 
equity  ^inst  B.  A.  d  W.  to  recoTsr 
for  tbc  uleged  conversion  of  the  same 
goods,  TliercnpoQ  B.  A.  A  W.,  in 
April,  1R12,  filed  a  petition  in  the 
bankruptcy  Court,  praying  that  the 
adjuclicati'in  of  bankruptcy  agnioat 
D.  might  be  set  aaide,  alleging,  among 
other  things,  that  D.  was  an  infanl 
when  tlie  petition  was  filed  against 
bim,  which  fact  was.  on  a  reference, 
eslablisbed  to  be  true.  On  the  bear- 
ing, D.,  who  had  now  become  of  age. 
presenli'd  a  petition  praying,  among 
other  things,  for  ibe  confirmation  of 
the  bimfcrupicy  proceedings   against 

Held.  That  B.  A.  A  W.  were  in  a  po- 
sition to  entitle  them  to  ask  the  inter- 
pusiUon  of  this  Court  to  vacate  the 
adjudication;  i 

That,  asD.  was  an  infant  at  the  time 
of  the  filing  of  tbspetitioD.tbe  Court 
bad  no  jurisdiction  to  make  the  ad- 
judication ; 

That  the  petition  filed  by  D.,  after 
be  came  of  ago,  fur  a  confirmntion  of 
(hebnakmp(«y  proceedings,  cuuld  nut 
give  the  Court  Juried ictioo  ; 

Tbst,  as  D.  ff  BH  on  infant,  tbe  giving 
of  the  mortgage  to  B.  A.  A  W.  was  not 
an  action  uf  bacliruptL-y.  because  it 
was  not  an  abM>lnte  tpansfer,  bnt  was 
eubject  to  his  election  to  affirm  or 
disaffirm  it  when  he  came  of  age: 

That  the  adjudication,  and  all  the 
proceedings  had  thereupon,  muaC  be 
YBcated.     Derbi/t  Coat,  282 

9.  M.,  who  was  a  man  of  large  property, 
refused  to  piiy  a  note  which  lie  had 
made,  being  advised  by  counsel,  and 
believing,  that  be  hud  a  valid  defence 
aghast  it.      A.  suit  was   thereupon 


bronght  ai^insthim,  in  a  State  Oonrt, 
bj  the  holder  of  the  note  ;  and.  while 
that  sait  #as  pending,  the  holder  of 
tlie  note  filed  a  petition  against  M.  in 
involuntary  baDkruptcy.  alleging  that 
he  hnd  suspended  payment  uf  the 
note  for  fourteen  daya ; 

Held,  Thatthe  case  wasnotaproper 
one  for  an  adjudication  ofbaukniptcy, 
and  that  the  petition  mast  be  dis- 
missed.    Hannheim'a  Gat,  210 

10.  In  March,  1869.  the  firm  of  R.  B.  ilk 
A.  made  on  assignment  to  M..  of  all 
their  property  in  trust  for  all  their 
creditors,  in  April,  1869,  a  petition 
in  bankraptcy  was  filed  against  them, 
and  they  were  adjudged  bankrupts. 
An  injunction  was  issued  against  M., 
to  prevent  his  selling  the  aligned 
property.  The  aaeigneo  in  bankruptcy 
commenced  a  suit  against  M.  to  set 
aside  the  as.sii;nTneBt  to  him,  and  com- 
pel an  accounting  by  him.  In  Mny, 
1870,  the  injunction  against  M,  was 
modified  so  as  to  allow  him  to  sell 
parts  nf  the  property.  In  Hay,  1S1I. 
on  final  hi^aring,  a  decree  was  made 
setting  aside  the  assignment  to  M., 
and  directing  an  accounting,  which 
was  had.  On  the  report  of  the  master, 
exceptions  were  filed  by  Che  plaintiff 
to  variouB  allowances  to  M,,  as  re- 
ported: 

Held,  That  the  elTect  of  the  decree 
was  to  declare  the  transfer  to  M.  to 
have  been  void,  and  to  aubntitute  the 
title  oftheplaintiirfor  any  title  in  M.. 
as  of  the  day  of  tbe  filing  of  the  pe- 

That  U,,  therefore,  could  not  be 
allowed  for  any  dishurseroents  or 
ezpenaes  which  he  made  or  incurred 
by  virtue  of  sucb  transfer,  or  1 1  main- 
taiti  his  title  or  possession  thereunder  ; 

That,  in  so  far  ae  M.  acted  with  tbe 
permission  uf  this  Court  in  making 
sales  of  the  property,  he  ought  to  be 
allowed  such  expenses  as  were  neces- 
sary and  proper  in  so  acting  ; 

That,  as  the  plaintilT  furnished  no 
evidence  as  to  any  definite  loss  or  de- 
preciation of  tbe  property,  by  reason 
of  tbc  interference  of  M.  with  it,  or 
that  its  value  was  ^renter  thsn  the 
price  it  brought  on  sale,  tbe  Court 
could  not  apecniato  as  to  what  such 
loss  was.     Clark  v.  Marx,  216 

II.  Bankrupts  occupied  land  nnder  a 
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lease,  id  which  they  coyeDanted  to  pay 
the  taxes  od  the  laD(L  They  failed  to 
pay  them,  anri  the  lessors  paid  them  : 
Hdd.  That  the  lessors  were  not  en- 
titled  to  claim  the  amount  of  such  pay- 
ment, as  a  preferred  debt,  nnder  the 
28th  eectiob  of  the  bankruptcy  Act. 
Parker  A  Peekt  Cate,  286 

12.  A  debt,  founded  on  a  judgment 
against  the  two  members  of  a  firm 
jointly,  in  a  suit  on  a  partnership 
note,  does  not  entitle  the  creditor  to 
dividends  out  of  the  separate  estate  of 
each  member  of  the  firm,  on  an  equal 
footing  with  the  separate  creditors  of 
each  member.     BerriatCt  Com,       297 

18.  Where  the  separate  estate  of  one  of 
the  partners  was  more  than  sufficient 
to  pay  the  separate  debts  of  such 
partner,  with  interest  added  up  to  the 
day  of  the  adjudication,  but  there 
was  not  sufficient  to  pay  the  creditors 
of  the  firm : 

Heldf  That  the  separate  creditors 
were  not  entitled,  as  against  the  joint 
creditors,  to  be  paid  interest  on  their 
debts  for  the  period  subsequent  to  the 
adjudication.  Id. 

14.  S.  hired  premises  of  H.,  in  1866,  for 
five  years.  He  surrendered  the  lease 
iu  May,  1868,  and  the  landlord  agreed 
with  him  to  rent  the  premises,  S.  to 
pay  any  deficit  in  the  rent.  There 
was  a  deficit,  and  in  May,  1871,  H. 
obtained  judgment  against  S.  for  such 
deficit  S.  becoming  a  bankrupt,  U. 
proved  the  judgment  as  a  debt  against 
the  estate,  and  filed  specifications  in 
opposition  to  his  discharge.  S.  had 
no  assets,  and  did  not  obtam  the  con- 
sent of  creditors,  provided  for  in  the 
S8d  section  of  the  bankruptcy  Act,  as 
amended  on  July  27th,  1868  (15  U.  8. 
Stat,  at  Large,  228): 

Held,  that  the  debt  was  contracted 
prior  to  January  1st.  1869,  within  the 
meaning  of  the  Act  of  July  14th,  1870 
(16  ifi?.  276).     Swifts  Case,  824 

15.  A  corporation  was  dissolved  by  a 
State  Court  and  a  receiver  appointed. 
More  than  six  months  after,  the  re- 
ceiver collected  a  claim  of  the  corpo- 
ration from  a  debtor  by  legal  process : 

Heldf  That  such  collection  was  not  a 
taking  of  the  property  of  the  corpora- 
tion on  legal  process,  in  the  sense  of 


the  bankruptcy  Act.     Tke  New  Am- 
9terd4w%Fire  In$.  Co.*8  Cote,  868 

16.  S.  A  P.  recovered  judgment  against 
O.,  on  which  execution  was  issued, 
and  the  sheriff  levied  on  his  stock  of 
goods.  The  next  day,  O.  tiled  a  vol- 
untary petition  in  onnkruptc}*.  A. 
was  appointed  assignee  in  bankruptcy. 
An  injunction  was  issued  restruning 
the  sheriff  from  selling  under  the 
levy.  This  injunction  was  afterwards 
modified  so  as  to  allow  the  sheriff  to 
sell  and  bold  the  proceeds  in  place  of 
the  goods.  This  was  done,  and  at  the 
sale  A.  bought  in  the  goods  for  the 
creditors  at  $2,650.  He  tJhen  brought 
suit  against  S.  &  P.  to  recover  the 
goods  or  their  value.  He  testified 
that  the  creditors  had  the  option  of 
taking  the  goods  at  the  $2,650,  but 
did  not  take  them,  and  he  took  them 
himself;  and  that  he  thought  that 
competent  parties  would  appraise  the 
goods  at  $6,800.  It  appeared  that  S. 
<&  P. ,  at  the  time  of  the  entry  of  the 
judgment,  knew  O.  to  be  a  bankrupt : 

Setdt  That  A.  was  entitled  to  recover 
the  goods  or  their  value,  and  that  the 
order  modifying  the  injunction  afford- 
ed S.  <b  P.  no  defence : 

That  they  were  liable,  however,  only 
for  the  $2,650  which  the  goods  brought 
at  the  sheriff's  sale.  Andertton  y. 
Slrassburger,  S73 

17.  B.  filed  a  voluntary  petition  in  bank- 
ruptcy on  August  14tn,  1871,  and  was 
on  that  day  adjudged  a  bankrupt.  On 
October  3d,  1871,  the  United  States 
brought  a  suit  against  him  to  recover 
penalties  for  alleged  violations  by  him 
of  the  internal  revenue  laws,  in  sell- 
ing, in  April,  1871,  cigar  lightsi'ia 
packages  without  tax  stamps,  con- 
trary to  the  165th  and  169th  sections 
of  the  Act  of  June  30tb,  1864  (18  U. 
8.  Stat  at  Large,  296,  302),  as  amend- 
ed by  the  8th  section  of  the  Act  of 
July  13th,  1866  (14  Id,  144).  The 
bankrupt  appeared  in  the  suit,  but 
put  in  no  defence,  and  on  February 
2d,  1872,  the  United  States  recovered 
a  judgment  against  him  for  $5,081  68. 
Afterwards  a  proof  of  debt  was  filed 
on  behalf  of  the  United  States,  in  the 
bankruptcy  proceedings,  founded  on 
the  judgment,  and  the  United  States 
claimed  to  be  paid  in  full,  by  priority, 
under  the  28th  section  of  the  bank- 
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ruptcy  Act.  The  ossignee  applied  to 
the  register  for  a  re-ezamiDation  of  the 
claim,  and  testimony  was  taken,  and 
the  register  certified  to  the  Court  the 
question  whether  the  claim  was  ayalid 
and  provable  claim,  and  whether  it  was 
entitled  to  a  priority  of  payment : 

Beldy  That  the  bankrupt  had  incur- 
red the  penalties  in  April,  1871,  when 
the  cigar  lights  were  sold  without  the 
stamps; 

That  the  claim  was  a  provable  debt, 
for  so  much  of  the  judgment  as  did  not 
consist  of  costs  of  the  suit,  and  that 
for  that  amount  the  United  States  was 
entitled  to  a  priority  of  payment. 
Baaetfs  Case,  507 

18.  B.,  before  he  became  bankrupt, 
hired  premises,  and  afterwards,  sold 
ont  his  business  to  his  brother,  and 
sarrendered  the  premises  to  him,  but 
still  paid  the  rent,  and  afterwards  di- 
rected the  landlord  to  relet  them,  as 
he  was  not  able  to  pay  the  rent,  and 

^agreed  to  be  accountable  for  the  rent 
till  they  were  relet : 

ffeld.  That  a  proof  of  debt  for  the 
rent  till  the  premises  were  relet  was 
Talid.    Bruc^s  Case,  516 

19.  B.  also  agreed  to  furnish  money  to 
H.,  to  take  out  a  patent,  and  to  pay 
the  expense  of  taking  it  out,  and  re- 
ceived an  interest  in  the  patent. 
Thereafter  a  note  made  by  H.,  atd 
indorsed  by  B.,  was  given  to  J.,  for 
work  done  as  a  chemist  on  the  patent : 

Held,  That  J.  could  prove  the  note 
as  a  valid  claim  against  the  estate  of 
B.  Id, 

20.  A  claim  of  debt  was  offered  by  the 
petitioning  creditors  against  B.'s  es- 
tate, founded  upon  a  judgment.  It 
appeared  that,  subsequent  to  the  pre- 
sentation of  the  proof  of  debt,  the 
Court  in  which  the  judgment,  which 
was  entered  on  an  inquest,  ws8  ob- 
tained, had  opened  the  inquest  and 
set  aside  the  judgment. 

Heldf  That  the  proof  of  debt  must  be 
expunged.  Id. 

See  Bond,  1. 
Infant. 
Injunction. 
Limitation  of  Suit. 
Pleading,  8. 
pR actios  in  Banks  uptct. 
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BILL  OF  LADING. 

1.  A  vessel  took  on  board  at  Norfolk, 
Ya.,  a  quantity  of  pine  wood,  and  her 
master  signed  a  bill  of  lading,  which 
described  the  wood  as  being  "112^ 
cords  pine  wood,  Norfolk  inspecticn," 
and  agreed  for  its  delivery  at  New 
York  on  payment  of  freight  "  at  four 
dollars  per  cord."  The  vessel  arrived 
in  New  York,  where  the  consi^ee 
refused  to  pay  |450  for  the  freight, 
but  insisted  that  the  cargo  should  be 
discharged  and  measured,  and  that 
freight  should  be  paid  only  at  the  rate 
of  $4  per  cord  on  such  measurement. 
The  wood  was  then  discharged  by  the 
vessel,  and  deposited  in  a  proper  wood- 
yard,  of  which  the  consignee  had 
knowledge.  He  filed  a  libel  against 
the  vessel  to  recover  the  value  of  the 
wood,  alleging  that  the  master  had 
sold  it  and  converted  it  to  his  own  use  : 

Heldf  That,  on  the  bill  of  lading, 
the  vessel  was  entitled  to  receive  the 
$450  as  freight; 

That  she  delivered  all  the  wood  she 
took  on  board  at  Norfolk ; 

That  it  was  not  made  to  appear  by 
the  libellant,  that  the  master  had  sold 
and  converted  the  cargo,  and  that  the 
libel  must  be  dismissed.  Tfie  Defi- 
ance, 162 

2.  The  master  of  a  vessel,  which  had 
been  driven  ashore  by  a  peril  of  the 
sea,  and  got  off,  being  unable  to  raise 
money  to  pay  the  salvage  claims,  sold 
a  portion  of  the  cargo  for  that  pur- 
pose: 

Held,  That  the  vessel  was  not  liable 
for  non-delivery  of  such  cargo,  under 
the  bill  of  lading ; 

But  that,  as  the  owners  of  the  vessel 
offered  to  pay  the  amount  of  their 
contribution  in  general  average,  the 
holders  of  the  bill  of  lading  might 
recover  such  amount,  in  this  action 
on  the  bill  of  lading.  The  WUey 
Smith,  195 

8.  A  bill  of  lading  was  executed  at 
Malta,  on  January  2,  1872,  acknowl- 
edging the  receipt  there,  in  good  con- 
dition,  of  eighty -five  boxes  of  oranges 
for  shipment  to  Liverpool,  "  to  be  there 
reshipped  on  board  a  Cunard  steamer 
or  steamers  bound  for  New  York,  via 
Queenstown  and  (or)  Boston,**  to  he 
there  delivered  in  like  good  order  and 
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well  conditioned,  on  payment  of 
certain  freight.  It  also  contained  a 
daoae  that  the  goods  were  "  to  be 
taken  from  alongside  by  the  con- 
signee, immediately  the  vessel  is  ready 
to  discharge,"  or  they  would  be  land- 
ed and  deposited  in  a  warehouse  or 
sent  to  public  store.  On  the  2d,  3d, 
or  5th  of  Febuary,  1872,  the  consignee 
named  in  the  bill  of  lading  sent  his 
acrent  with  the  bill  of  lading  to  the 
office  of  the  Canard  Steamship  Com- 
pany in  New  York.  He  showed  the 
bill  of  lading  to  the  clerk  having 
charge  of  the  department  of  inward 
freight,  and  asked  if  the  goods  named 
in  it  had  arrived.  He  was  told  that 
they  would  probably  arrive  by  the 
Russia,  which  was  to  sail  from  Liver- 
pool on  February  3d,  and  that,  on  the 
arrival  of  any  steamer,  a  list  of  the 
cargo  and  consignees  of  goods  on 
board  of  her,  was  published  in  the 
Journal  of  Commerce.  The  consignee 
inspected  that  list  on  the  arrival  of 
the  Russia,  and  not  finding  his  name, 
sent  again  to  the  office,  and  was  told 
that  the  goods  had  not  come  by  the 
Russia,  but,  if  they  were  coming, 
would  come  by  the  next  steamer.  On 
the  arrival  of  that  steamer,  his  goods 
were  not  on  her,  and  he  sent  again 
to  the  company's  office,  and  was  then 
told  that  the  goods  had  arrived  b}*  the 
China,  which  came  on  the  1st  of 
February.  Her  cargo  list  had  been 
published  on  the  8d  of  February,  and 
on  the  5th  of  February  the  goods  had 
been  sent  to  the  public  store  under  a 
general  order.  Before  the  consignee 
learned  these  facts,  and  applied  for 
his  goods,  they  bad  been  sold  to  pay 
storage.  The  consignee  filed  a  libel 
against  the  company  to  recover  their 
value : 

Heldf  That  the  publication  of  the 
cargo  list  of  the  China  was  not  such 
a  notice  to  the  consignee  as  is  requisite 
to  discharge  a  ship  owner  from  lia- 
bility under  a  bill  of  lading ; 

That,  under  such  a  bill  of  lading  as 
this,  which  mentioned  no  vessel,  and 
■on  such  inquiry  as  the  consignee  made, 
it  was  the  duty  of  the  ship  owners  to 
have  seen  to  it,  that  he  was  advised 
truly  as  to  the  arrival  of  his  ^oods ; 

That  the  ship  owners  were  therefore 
liable,  on  the  bill  of  lading,  for  the 
value  of  the  goods,  Caruana  v.  The 
Britiah  4sc,  SUam  Packet  Co.,         517 


4.  A  ship  received  on  board,  in  Havre, 
a  number  of  millstonea  to  be  carried 
to  New  York,  under  a  bill  of  lading 
containing  the  clause  "  not  account- 
able for  breakage."  On  the  delivery 
of  the  stones,  four  were  found  to  be 
broken,  and  two  others  never  came 
to  the  possession  of  the  consignees, 
who  brought  an  action  against  the 
owners  of  the  ship  to  recover  the  vmlne 
of  the  six  stones : 

Held,  That  it  was  incumbent  on  the 
owners  of  the  ship,  at  least,  to  show 
that  the  two  missing  stones  were  dis- 
charged upon  the  wharf  and  placed 
with  the  others  in  that  part  of  it 
which  had  been  selected  for  the 
deposit  of  the  libellant's  goods; 

That,  as  the  respondents  had  not 
furnished  such  proof,  they  were  liable 
for  the  value  of  the  missing  stones ; 

That  it  was  not  made  to  appear  that 
there  was  any  negligence  in  stowing 
or  landing  the  'stones,  and.  under  the 
bill  of  lading,  the  respondents  were 
not  liable  for  breakage  not  shown, to 
have  aiisen  from  negligence.  Carty 
V.  Aikint,  562 

See  Chartbb,  1. 
FasiQHT. 


BOND. 

*1.  A  bond  issued  by  an  individual,  un- 
•der  seal,  with  coupons  attached  for  the 
payment  of  the  interest  semi-annually, 
payable  to  bearer,  and  secured  by  a 
mortgage  of  real  estate  to  trustees,  is 
a  negotiable  instrument,  and  not  a 
specialty,  so  as  to  be  subject,  in  the 
hands  of  an  assignee,  to  equities  ex- 
isting against  the  assignor. 

L.  had  issued  a  series  of  such  bonds, 
which,  after  his  bankruptcy,  were 
found  in  the  possession  of  a  certain 
bank.  In  a  reference,  ordered  at  the 
instance  of  the  assignee,  a  witness  was 
under  examination,  to  whom  questions 
were  put  relating  to  the  original  con- 
sideration of  the  bonds.  He  refused 
to  answer,  and  an  application  was 
made  to  the  Court  to  compel  him  to 
answer : 

IJeldf  That,  as  the  bonds  in  question 
were  negotiable,  and  the  bank  ap- 
peared to  be  a  bona  fide  holder  for 
value,  the  original  consideration  could 
not  be  inquired  into,  and  the  witness 
need  not  answer.    Leland'e  due,  175 
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2.  The  execution  of  a  bond,  for  a  collect- 
or of  interDsI  revenae,  by  the  sare- 
ties,  with  the  date  left  blank,  authur- 
izee  the  principal  to  fill  the  blank  at 
his  discretion.     2^  U,  S.  y.  SaUted, 

2o5 

8e9  Plsadimo,  1. 


BOTTOMRY. 

The  master  of  a  yessel  had  taken 
up  money  on  bottomry.  On  the  ar- 
riral  of  the  vessel  at  her  port  of  des- 
tination, a  libel  was  filed  a;::ainst  her 
by  the  holders  of  the  bottomry  bond. 
The  master  also  filed  a  libel  against 
her,  to  recover  a  balance  due  him  for 
his  own  wages  and  for  advances  of 
wages  made  by  him  to  the  crew.  The 
proceeds  of  the  vessel  not  being  suf- 
ficient to  pay  both  claims,  an  applica- 
tion was  made  to  the  Court  to  settle 
their  priority,  the  bottomry  holders 
claiming  that  the  master  was  liable 
to  them  for  any  deficiency  on  the 
bond,  and  that  he  could  not,  therefore, 
claim  a  priority  over  them.  The^  bot- 
tomry bond  did  not  contain  any 
covenant  on  the  part  of  the  master, 
binding  him  personally  for  the  debt: 

Hela^  That,  in  the  absence  of  such 
an  express  covenant,  the  master 
would  not,  by  the  maritime  law,  be 
liable  for  a  deficiency  on  the  bond ; 

That,  in  respect  to  the  bottomry 
holders  and  the  master,  their  claims, 
in  respect  to  order  of  payment,  must 
be  subject  to  the  general  rule,  by 
which  wa^es  are  entitled  to  be  paid 
in  preference  to  bottomry  claims. 
The  Irma,  1 

See  Ohaetxb,  2. 


BROKER. 
See  Banxbuptot,  6. 
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CHARTER-PARTY. 

1.  The  owners  of  a  vessel  filed  a  libel 
against  a  cargo  of  guano,  which  had 
been  brought  in  her,  from  Surrano 
Cay  to  New  York,  under  a  charter- 

f)arty,  to  recover  for  demurrage  in 
oading  her,  and  in  discharging,  and 
to  recover  passage  money,  agreed  in 
the  charter  to  be  paid  by  the  char- 
terer. Detention  of  the  vessel  in 
loading  beyond  the  ^ecified  time  was 
admitted,  but  the  charterer  claimed 
that  it  was  caused  by  the  master  of 
the  vessel,  in  that  hv,  w^ithout  cause, 
when  she  was  partly  loaded,  changed 
the  place  of  anchorage  of  the  vessel 
to  a  greater  distance  from  the  spot 
where  her  cargo  of  guano  was  being 
loaded.  On  the  arrival  of  the  vessel 
in  New  York,  the  master  refused,  for 
several  days,  to  sign  bills  of  lading 
for  the  cargo,  because  the  charterer 
would  not  admit  the  claim  for  demur 
rage  in  loading.  The  charterer  also 
renised  to  pay  the  passage  money,  on 
the  ground  that  the  fare  was  so  bad 
as  to  constitute  a  breach  of  the  con- 
tract : 

Beld^  That,  on  the  evidence,  the 
master  was  entitled  to  the  presump- 
tion that  he  knew  best  where  his  ves- 
sel should  anchor,  and  that  his  mov- 
ing of  his  vessel  was  not,  therefore,  a 
defence  to  the  claim  for  demurrage  in 
loading ; 

That  the  master  was  not  justified  in 
refusing  to<  sign  the  bills  of  lading, 
and  the  owners  could  not,  therefore, 
claim  demurrage  during  the  time  of 
such  refusal; 

That,  on  the  evidence,  the  fare  was 
sufficient  to  entitle  t  le  owners  to  the 
passage  money.  Three  hundred  and 
nineiy-three  Tons  of  Ouano,  633 

2.  A  bark  was  chartered  for  a  voyage 
from  New  York  to  Montevideo,  oy  a 
charter  which  contained  the  clause, 
"  dangers  of  the  seas,  fire  and  navi- 
gation mutually  excepted."  The 
charterer  put  on  board  a  full  cargo 
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of  lumber.    On  the  day  the  loading 
was  completed,  a  fire  broke  out  on 
board,  which  made  it  necensary  to  fill 
the  vessel  >vith  water.     Both  vessel 
and  car^o  were    damaged,   and  the 
cargo  hnd  to  be  unloaded,  but  could 
have  been  carried  forward  in  a  dam- 
aged condition.    In  its  damaged  con- 
dition, it  was  worth  in    New  York 
|4,947  26,   and  the    freight   due    on 
performance  of  the  voyage  under  the 
charter,  was  |6,105   29.      The  char- 
terer offered  to  supply  a  new  cargo, 
to  be  carried  under  the  charter  in  lieu 
of  the  damaged  one,  but  the  master 
refused  to  give  up  the  damaged  car^o 
without  payment  of  full  freight     I»io 
offer  was  made   to  carry  the  cargo 
forward  in  any  other  ship.     The  ship 
was  repaired  at  a  cost  exceeding  her 
value  when  repaired  ;  and  the  master, 
being   without  funds  to   pay  for  the 
repnirs,  which  were  liens  on  the  ves- 
sel, advertised  for  a  loan  of  1 17,000, 
which  WHS  more  than  the'  value  of  the 
bark  and  cargo,  upon  the  security  of 
the  ve?sel,    her  freight    and  cargo. 
Thereupon  the  charterer  demanded 
his  lumber,  and,  on  a  refusal  to  sur- 
render it,  except  on  payment  of  full 
freight,  filed  a  libel  against  the  cargo 
for  possession;  and,  by  means  of  the 
process  issued  thereon,  took  the  cargo 
from  the  possession  of  the  master,  and 
it  was  afterwards    delivered  by  the 
marshal  to  the  charterer,  on  a  stipula- 
tion for  Talue  taken  in  Court,  to  return 
the  cargo  or  pay  whatever  the  Court 
should  decree  the  ship  to  be  entitled 
to  receive  by  reason  of  the  removal  of 
the  cargo.     The  master  also  filed  n 
libel  against  the  charterer  to  recover 
the    full    freight    and    the    average 
charges: 

ffdd.  That  the  charterer  was  en- 
titled to  have  substituted  ft  sound 
cargo  in  place  of  the  damaged  cargo ; 
and  that  the  refusal  of  the  master  to 
accept  the  substituted  cargo  thus  tend- 
ered, entitled  the  charterer  to  treat  the 
charter  as  broken  by  the  ship,  and  to 
demand  the  damaged  cargo  without 
payment  of  freight; 

That  the  act  of  the  master  in  ad- 
vertising for  such  a  loan  on  the  credit 
of  the  car^o,  as  well  as  of  the  ship  and 
freight,  was  without  authority,  and 
authorized  the  charterer  to  treat  the 
vo^'age  as  broken  up  by  the  fault  of 
the  ship ;  and  it  entitled  him  to  de- 


mand the  cargo  without  payment  of 
freight ; 

Tnat  the  charterer,  therefore,  was 
entitled  to  a  decree  declaring  him 
entitled  to  tha  possession  of  the  lam- 
ber,  with  costs ;  and  that  the  master^s 
libel  must  be  dismissed,  with  costs. 
Tfu  LuteketCt  Cargo,  565 


CHATTEL   MORTGAGE. 

A  chattel    mortgage    was    given     by 
C,  who  was  afterwards  adjudged  a 
bankrupt.       The  assignee   in    bank- 
ruptcy having  sold  the  property,  the 
mortgagee  petitioned  to  be  paid  the 
proceeds,  in  satisfaction  of  the  mort- 
gage.     It  appeared,   that  an  agree- 
ment   was    made,    contemporaneous 
with  the  mortgage,  that  the  mortgagor 
should  retain  possession  of  the  mortr 
paged  property,  make  sales  of  it  from 
time  to  time  as  he  might  desire,  and 
receive  the  proceeds  K)r  his  own  use. 
The  debt  for  which  the  mortgage  was 
given  was  an  actual  one,  and  unpaid : 
Held,  That,  under  the  laws  of  the 
State  of  New  York,  the  mortgage  was 
void,  and  the  petition  must  be  denied. 
CantrdCf  Ca$e,  482 


COLLECTOR. 
8ee  Bond,  2. 

COLLISION. 

L  Steamboat  and  Schooxer. 

1.  A  schooner,  bound  to  New  York,  was 
beating  through  the  East  river  against 
a  light  southwest  wind,  the  tide  being 
ebb,  about  midnight  of  July  18th, 
187 1.  She  alleged  that,  having  fully 
beat  out  her  tack,  she  was  in  stays 
close  in  under  Negro  Point  Bluff,  on 
Ward's  Island,  when  a  steamboat, 
bound  from  New  York,  ran  into  her, 
striking  her  on  her  port  bow  a  blow, 
angling  afi,  which  sank  her.  Both 
yessels  had  the  regulation  lights  set, 
and  both  had  lookouts  stationed  fur- 
ward.  The  story  of  the  steamboat 
was,  that,  as  she  rounded  Hallett^s 
Point,  she  saw  the  schooner's  red  light 
off  her  starboard  bow ;  that  shortly 
afterwards  she  saw  both  lights  of  the 
schooner,  then  about  a  quarter  or  a 
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half  a  mile  off;  that  yery  soon  after- 
wards the  ecbooner'ii  red  light  disap- 
peared, the  green  tight  remaining  visi- 
Die,  w^hereupon  the  steamboat's  wheel 
-wns  starboarded  to  go  under  the 
schooner's  stern,  and  her  ens^ine 
slowed  ;  that  thereafter  the  red  light 
suddenly  came  into  view  again,  indi- 
cating that  the  schooner  had  changed 
her  coarse;  and  that  thereupon  the 
steamer  stopped,  but  too  late  to  avoid 
a  collision : 

Held,  That,  on  the  evidence,  the 
pilot  of  the  steamer  mistook  the  dis- 
tance he  was  from  the  schooner,  when 
he  starboarded  to  go  between  her  and 
Ward's  Island,  and  was  then  too  near 
her  to  allow  time  for  the  schooner  to 
get  off  on  the  otiier  tack; 

That  the  schooner  niade  no  change 
back  to  the  port  tack  after  having 
come  about  on  the  starboard  tack ; 

That,  although  the  schooner's  jib 
was  held  up  so  as  to  keep  her  in  stays, 
yet  that  did  not  contribute  to  the  col- 
usion,  and  was  done  in  the  extreme 
peril  and  alarm  consequent  on  the 
close  approach  of  the  steamboat  head 
on; 

That  the  steamboat  was  solely  lia- 
ble for  the  damages.     The  Elm  City^ 

68 

2.  A  steamer,  bound  to  the  westward, 
discovered  the  flash  lights  of  a  pilot 
boat  to  the  northward,  about  abeam. 
She  replied  to  them,  indicating  that 
she  wanted  a  pilot,  and  changed  her 
course  to  N.W.  by  N.  The  pilot  boat 
chan^d  her  course  to  tlie  southward 
and  westward  to  meet  the  steamer, 
showing  her  torches  as  she  proceeded. 
The  wind  was  fresh.  "When  the  ves- 
sels were  four  or  five  lengths  apart, 
the  courses  of  the  vessels  were  cross- 
ing, and   the  starboard  side  of  the 

-  steamer  was  the  lee  side.  She  showed 
a  light  on  that  side  to  guide  the  pilot 
to  his  place,  and  a  pilot  left  the  pilot 
boat  in  a  yawl,  having  with  him  a 
light,  to  board  the  steamer.  The 
steamer  was  kept  in  motion,  and  star- 
boarded her  helm,  and,  before  the 
yawl  boat  reached  her,  she  ran  into 
the  pilot  boat  and  sank  her.  The 
pilot  boat  had  no  masthead  light,  but 
the  light,  which  the  pilot  cari'ied  as 
he  went  into  the  yawl,  was  seen  by 
those  in  charge  of  the  steamer: 

Heldf  That  the  steamer  was  in  fault, 


la  not  stopping  still  before  she  reached 
the  pilot  boat,  and  also  in  starboard- 
ing her  helm ; 

That  the  burden  was  on  the  pilot 
boat  of  proving  that  the  absence  of 
the  masthead  light,  which  she  should 
have  carried,  did  not  contribute  to 
the  collision; 

That,  as  the  exact  position  of  the 
pilot  boat  was  known  to  those  in 
charge  of  the  steamer,  and  as  the  ab- 
sence of  the  masthead  light  was  not 
set  up  in  the  answer  of  the  steamer  as 
an  act  of  negligence,  the  absence  of 
the  masthead  light  did  not  contribute 
to  the  collision,  and  the  steamer  must 
be  held  solely  liable.  The  City  of 
Washington,  188 

,  A  propeller,  bound  to  New  York,  was 
coming  through  Hell  Gate,  with  an 
ebb  tide,  in  the  day  time.  A  schooner 
which  was  going  tfirough  ahead  of  her 
came  to  anchor  off  Halletfs  Point,  and 
was  struck  by  the  propeller  and  sunk. 
The  schooner  alleged  that  the  wind 
had  died  away,  and  that,  finding  she 
was  in  danger  of  drifting  on  Ualiett's 
Point,  she  came  to  anchor,  and  had 
been  at  anchor  several  minutes  before 
the  propeller  came  in  sight,  and  that 
the  propeller  could  have  avoided  her 
by  going  on  either  .side.  The  propel- 
ler claimed,  that  the  schooner  was 
slowly  crossing  the  channel  towards 
Ward's  Island,  when  the  propeller 
came  to  Negro  Point,  and  that  slie 
there  took  her  course  to  go  under 
the  schooner's  stern,  and  between  her 
and  Hallett's  Point,  and  that,  when 
she  was  within  five  or  six  hundred 
feet  of  the  schooner,  the  latter  sud- 
denly came  to  anchor  in  midchannel, 
right  ahead  of  the  propeller,  and  when 
it  was  too  late  for  the  propeller  to 
avoid  her: 

Heldy  That  the  weight  of  the  evi- 
dence sustained  the  defence  of  the 
propeller ; 

Tliat,  even  if  the  schooner  was  in 
peril  of  going  on  the  rocks,  by  reason 
of  the  dying  awoy  of  the  wind,  which 
led  her  to  anchor  when  she  did,  she 
voluntarily  threw  upon  herself  the 
gpreater  danger  of  anchoring  in  a  nar- 
row and  dangerous  tide-way,  in  the 
course  of  the  propeller  coming  with 
the  tide; 

That  the  anchoring  of  the  schooner 
took  place  at  a  time  and  in  a  position 
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when  and  where  the  propeller,  diacov- 
ering  the  fact  as  soon  as  she  ought  to 
have  discovered  it,  could  not  avoid 
the  schooner,  and  that  the  propeller 
was  not  liable  for  the  damages.  The 
EUdra,  189 

4.  On  the  night  of  August  25th,  1871, 
the  Norwegian  barque  Anitas  was 
sunk  by  a  collision  with  the  steamer 
Java,  at  sea.  Of  the  twelve  persons 
on  board  of  her,  only  one  was  saved, 
and  he  wns  below,  and  did  not  come 
on  deck  till  after  the  collision.  The 
steamer  was  going  at  the  rate  of  ten 
knots  an  hour,  and  the  night  was  dark, 
with  a  drizzling  rain.  The  weight  of 
the  evidence  for  the  claimant,  how- 
ever, was,  that  the  hull  of  a  vessel 
could  be  seen  a  quarter  of  a  mile.  The 
lookout  on  the  steamer  saw  a  white 
light  about  a  point  on  her  starboard 
bow,  which,  he  said,  disappeared,  and 
he  then  saw  a  good  red  light.  The 
engine  of  the  steamer  was  stopped  and 
reversed,  but  she  struck  the  barque 
stcn)  ( >n,  on  her  port  side,  a  square  blow : 

Htldy  That,  if  the  night  was  a  thick 
night,  with  a  drizzling  rain,  the  speed 
of  the  steamer  was  too  great ;  and  if, 
on  the  other  hand,  the  hull  of  a  vessel 
could  have  been  seen  a  quarter  of  a 
mile,  and  the  steftmer  could  be  stopped 
in  less  than  a  quarter  of  a  mile,  then 
the  steamer  failed  to  see  the  barque  as 
soon  as  she  ought  to  have  been  seen ; 

That  the  steamer  had  failed  to  es- 
tablish that  ihe  barque  did  not  have  a 
red  light  set,  or  changed  her  course 
improperly,  which  was  the  only  fault 
she  alleged  against  the  barque,  and 
she  was,  therefore,  solely  liable  for  the 
collision ; 

Wliere  a  vessel  is  found  to  have 
been  in  fault  in  a  collision,  especially 
where,  as  here,  the  effect  of  the  collis- 
ion was  to  destroy  all  the  persons  on 
the  other  vessel  who  could  nave  given 
evidence  as  to  her  lights,  clear  and 
satisfactory  proof  is  required  of  the 
absence  of  such  lights,  to  inculpate 
such  other  vessel  in  reference  to  the 
lights.     The  Java,  246 

5.  A  schooner  was  sunk,  in  Long  Island 
Sound,  by  a  collision  with  a  ship 
which  was  at  the  time  being  towed  at 
the  end  of  a  hawser,  by  a  tug.  The 
night  was  bright  moonlight.  The 
wind  was  light,  from  a  litUe  west  of 


south,  and  the  schooner  was  heading 
about  northeast,  and  going  at  the  rate 
of  from  two  to  three  l^nots  an  hour. 
The  ship  and  tug  were  heading  aboat 
southwest.  Tlie  schooner  saw  the 
ship  and  tug  a  little  on  her  port  bow 
at  first,  but  the  tug  crossed  to  her 
starboard  bow  when  a  short  distance 
ahead,  and  the  schooner,  keeping  on 
her  course,  came  against  the  hawser 
by  which  the  tug  was  towing  the 
ship,  and  was  then  struck  en  her  port 
side  by  the  ship's  stem.  The  tag  was 
towing  the  ship  at  the  rate  of  about 
seven  miles  an  hour.  The  ship  and 
tus^  claimed  that  the  course  of  the 
schooner  was  parallel  to  theirs,  and 
that,  just  as  she  passed  the  stem  of 
the  tug,  she  ported  her  helm  and  so 
came  across  the  hawser  and  between 
the  tu:;:  and  ship,  and  thus  caused  the 
collision.  The  ship  was  under  the 
charge  of  a  pilot,  who  was  on  board 
of  the  ship,  but  he  gave  no  order  to 
the  tug.  The  hawser  by  which  the 
ship  was  towed  was  about  two  hm- 
dred  and  fifty  feet  long : 

Held,  That  the  ship  must  be  re- 
garded as  a  ship  under  steim  at  the 
place  of  collision,  because  she  was 
moving  by  steam  alone,  and  her  steam 
power,  though  two  hundred  and  fifty 
feet  away,  was  so  by  her  option  ; 

That  it  was,  therefore,  the  duty  of 
tlie  schooner  to  keep  her  course,  and 
the  duty  of  the  ship  to  keep  out  of 
her  way ; 

That,  on  the  evidence,  the  courses 
of  the  vessels  were  nearly  end  on, 
and  yet  drawing  across  each  other, 
the  tug  and  ship  drawing  across  the 
course  of  the  schooner  n*om  port  to 
starboard ; 

That  the  burden  was  on  the  ship  to 
establish  that  the  schooner  changed 
her  course ; 

That,  on  the  evidence,  the  schooner' 
did  not  change  her  course : 

That,  in  the  absence  of  any  spedal 
instructions  from  the  pilot  who  was 
in  churge  of  the  ship,  to  the  tug,  as  to 
what  was  to  be  done  on  the  approach 
of  the  schooner,  it  was  the  duty  of  the 
master  of  the  tug  to  take  care  so  to 
navigate  the  tug  and  the  ship  as  to 
avoid  a  collision  between  either  and 
the  schooner ; 

That  both  ship  and  tug  were,  there- 
fore, Uable.  The  CivUta  and  the  Beat- 
leu,  309 
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y  A  steamer  and 
colliaioa  at  night  in  Long  Islund 
Sound.  Tbe  wind  wns  nouthnest,  and 
the  acliooner  wu  heading  east,  and 
niftliing  nine  or  ten  kocrta  an  hour. 
Tho  steamer  iras  beading  west  by 
Boutli,  making  fire  or  six  knots  an 
hour.  The  ecbooner  made  no  cliange 
in  her  conrse.  When  the  li^hU  of 
ibe  eleam^r  were  first  aeen  a  bitle  on 
tbe  etnrboard  bow  of  the  Bchoooer,  tlje 
latter  showeda  torchlight  on  thataiile, 
And  afierwarda  showed  it  agaia  shortly 
beFure  the  collision.  The  master  of 
the  steamer  saw  th.'  torchlight,  a  little 
on  the  port  bow  of  the  steBmor.  He 
also,  at  the  same  time,  saw  a  jed  liglit 
and  aeveral  bright  lights  apparently 
OD  a  steamer  on  hU  port  bund.  Ue 
ported  for  a  little  time,  and  then 
Biraightened  up  on  liis  course  again, 
and,  un  seeing  the  torchlight  attain  on 
his  port  how,  ported  again,  as  he  Eaid, 
because  the  pilot,  whom  he  bad  on 
board  said  it  must  be  on  a  pilot  boat, 
and  he  did  not  wish  to  l>e  apiiken ; '. 
and,  on  the  reappearing  of  tbe  torch- 1 
light  a  third  time,  still  on  hia  pure ' 
bow,  he  put  his  belm  hard  a-port  and  j 
stopped  bis  engine,  and  then,  seeing 
the  schuoner's  green  light,  reversed  it, 
but  too  lute  to  avoid  the  schooner, 
wuich  was  struck  on  her  starboard 
side  and  sunk: 

Held,  That  the  steamer  was  bound  I 
to  have  kept  out  of  the  way  of  tbe  | 
schooner; 

That  the  aleamer  was  in  laalt  in 
porting  on  first  seeing  tlie  torchlight 
but  n  little  on  her  port  bow,  without 
aoything  to  indicate  which  way  the 
Teeael  showing  it  wis  proceeding,  and 
in  following  up  the  Bchouner,  as  she 
did,  by  repeated  portings,  instead  of 
Btorboardiug  or  stuppinc  until  she 
found  which  way  the  schooner  wrs 
going.      Tht  Titian,  M6 

"i.  A  ligliter  bound  from  the  East  river 
to  Jersey  City,  with  the  winii  free, 
saw  a  tug  coming  down  the  North 
river,  witb  a  canal-boat  alongside. ! 
Tbe  captain  of  the  lighter,  epprenend- 
tng  danger  of  collision,  as  he  (aw  no  ; 
moveutent  on  the  part  of  the  tug  to  I 
avoid   the  lighter,  kept    away    two 

Gluts.  A  collision  onaucd,  the  canal- 
at  alongside  of  Ihe  tug  striking  the 
lighter  ou  her  starboard  siile,  aft  of 
amidships,  and  caosing  her  to  sink : 


Slid,  That  the  lighter  was  in  fault 
for  changing  her  course,  and  was  re- 
spouFubk'  for  the  colliaiuD. 

When  a  change  of  coarse  is  admit, 
ted  or  established  on  the  part  of  a 
vessel  which  is  under  obligation  to 
keep  her  course  aa  against  another 
vessel  which  is  bound  to  avoid  the 
former  ressel,  a  very  close  scmtiny  of 
the  conduct  of  the  former  Tessal  is 
necessary, 

Tbe  excuse  for  a  change  of  course 
by  such  a  vessel,  that  Uie  other  vessel 
was  taking  no  steps  to  get  oat  of  the 
wajf ,  is  not  to  be  favored. 

It  is  the  actual  danger  of  cullision 
which  determines  the  duties  of  both 
vessels,  and  not  tbe  apprehension 
merely.     The  Gen.  U.  S.  Qranl,  4fl5 

S,  Stiauboats. 

t.  The  steamboat  S.,  coming  down  the 
East  river,  saw  on  her  atarboanl  hand 
the  ferry-boat  Q.  l]ing  in  the  river 
waiting  to  enter  her  slip,  and  heading 
down  tbe  river.  The  i<.  blew  two 
whistles  and  kept  on  her  conree.  The 
Q.  started  abend,  and  swung  in  to  go 
to  her  slip,  Boross  the  course  of  tbe  S., 
and  both  vessels  kept  on  without  stop- 
ping, till  the  S.  wsE  struck  on  bar 
starboard  side  by  the  Q. : 

Held,  That  butii  vessels  were  in 
fault,  in  keeping  on.  after  each  had 
been  notified  that  Ibe  other  was  tak- 
ing  a  course  which  made  a  collision  in- 
evitable, if  both  kept  on.  The  QuemM 
■County,  1-16 

9.  Two  Bteamtugs,  the  U.  and  the  McC, 
were  going  down  tlie  Eaxt  liver,  the 
U.  being  ahead.  Tbe  MeC.  gained  on 
the  U..  so  as  to  lap  her  starboard  side. 
A  ferry-boat  coming  np  beliind  them 
passed  to  the  the  starbiArd  of  both 
tugs,  and,  as  she  was  passing,  the  port 
bow  or  sttm  uf  the  McC.  came  in  con- 
tact  with  the  starboard  quarter  of  the 
U..andBheehotofFto  starboard,  across 
tbe  hows  of  (he  McC,  and  struck  the 
port  side  of  the  ferry-boat,  receiving 
injuries,  to  recover  for  whiih  a  libel 
was  filed,  in  her  behalf,  o^inst  the 
McC.  No  fault  wai  chsrgedby  either 
party  against  the  ferry-boat: 

aM,  That  the  case  was  one  to  which 
■nicies  IT  and  IB  of  the  Act  of  April 
asth,  1864  (13  U.  S.  iUal.  al  Larga, 
61),  apply.  Itwasthednty  of  theMcC. 
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to  keep  out  of  the  way  of  the  U.,  and 
the  duty  of  the  U.  to  keep  her  course ; 

That,  ns  the  evidence  showed  that 
the  U.  kept  her  course,  it  followed  that 
the  McC.  was  in  fault ; 

That  the  U.,  having  the  right  of 
way,  and  having  no  reason  to  suppose 
that  the  McC.  would  hit  her,  was  not 
bound  to  slow,  od  the  approach  of  the 
ferry-boat ; 

Tnat,  whatever  mistake  the  U.  made 
in  not  stopping  and  backing,  was,  at 
most,  an  error  of  judgment,  under  cir- 
cumstances of  danger  brought  about 
by  the  McC,  and  was  not,  therefore, 
to  be  imputed  to  the  U.  as  a  fault. 
The  Oen,  Wm.  McCaruUets,  223 

10.  A  ferry-boat,  bound  from  New  York 
to  Jersey  City,  left  her  slip,  on  an  ebb 
tide,  under  a  port  helm  in  order  to  get 
a  good  offing,  so  as  not  to  be  carried 
so  fHr  down  as  to  be  below  a  proper 
point  from  which  to  reach  her  slip  on 
the  opposite  side  of  the  Hudson  river. 
Out  in  the  river,  and  below  her,  was  a 
propeller,  coming  up  the  river  and 
having  tlie  ferry-boat  on  her  starboard 
hand.  When  the  ferry-boat  cleared 
the  line  of  the  piers,  her  pilot,  perceiv- 
ing the  propeller,  blew  one  whistle. 
Receiving  no  reply,  he  blew  another 
single  whistle,  to  which  the  propeller 
responded  with  a  single  whistle.  The 
propeller  immediately  slowed,  stopped 
and  backed  her  engine  and  put  ner 
wheel  hard  a-port,  while  the  ferry-boat 
kept  on  without  slowing,  till  her  pilot 
saw  that  the  propeller  would  hit 
the  ferry-bost.  when  he  starboarded 
his  helm,  changing  the  course  of  the 
ferry-boat,  but  not  contributing  to  the 
collision  which  ensued,  the  propeller 
striking  the  ferry-boat  on  the  port  side 
nearly  amidships: 

Heldf  That  as  the  courses  of  the  ves- 
sels were  crossing,  and  the  propeller 
had  the  ferry-boat  on  her  starboard 
band,  it  was  the  duty  of  the  latter  to 
keep  her  course,  and  ^he  duty  of  the 
propeller  to  avoid  her ; 

That  the  propeller  had  no  right  to 
suppose  that,  as  the  ferry  slip  on  the 
Jers^ey  side  was  lower  down  the  river 
than  the  one  on  the  New  York  side, 
therefore  the  ferry-boat  would  drop 
down  the  river,  and  go  under  the  stern 
of  the  propeller,  because,  the  course 
taken  by  the  ferry-boat  was  the  usual 
one  on  such  a  tide ; 


That  the  ferry-boat  was  not  in  fault 
in  keeping  on  without  slowing,  espe- 
cially under  the  si^sls  given ; 

That  the  propeller  was  solely  in 
fault  for  the  collision.  The  John  Tay- 
lor, 227 

II.  A  tug,  having  several  boats  in  tow. 
coming  down  the  East  river,  on  an 
ebb  tide,  rounded  to  to  pick  up  another 
boat  on  the  New  York  side,  just  above 
the  Fulton  ft- rry  slip.  A  Fulton  ferry- 
boat, coming  out  of  that  slip,  came  in 
collision  with  the  stern  boat  on  the 
port  side.  The  ferry-boat  claimed  that, 
when  she  came  out  of  the  slip,  the 
tug  was  going  down  the  river,  and  that 
after  the  ferry-boat  got  headed  up  the 
river  against  the  tide,  the  tug  turned 
around  across  her  course.  Her  pilot 
stated  that,  as  soon  as  he  saw  her 
sheer,  he  rang  a  bell  to  slow  the  en- 
gine, and  then  to  stop  and  back;  and 
the  engineer  testified  that  he  made 
four  or  five  turns  of  the  engine  ahead, 
under  the  bell  to  slow,  before  he  stop- 
ped avd  backed.  The  speed  of  the 
ferry-boat  was  nearly  done  at  the  col- 
lision, and  she  strucR  the  boat  about 
twenty-five  feet  fr«  m  her  stern.  The 
owner  of  the  boat  filed  a  libel  against 
both  the  tug  and  the  ferry-boat,  but 
the  tug  was  not  seixed  under  the 
process.  On  the  trial,  a  motion  was 
made,  on  behalf  of  tne  ferry-boat,  that 
the  libellant  be  compelled  to  bring  in 
the  tug,  or  the  libel  be  dismissed. 
The  motion  was  denied,  but  the  libel 
was  directed  to  be  amended  by  strik- 
ing out  the  prayer  for  process  against 
the  tug.  On  the  trial,  one  of  the  libel- 
lant's  witnesses  testified,  that  it  looked 
to  him  as  if  the  ferry-boat  hit  the  boat 
intentionally.  The  owners  of  the  fer- 
ry-boat claimed  that  she  was  not  lia- 
ble for  the  wilful  tort  of  her  pilot : 

ffeid,  That,  on  the  story  of  the  fer- 
ry-boat, when  the  tug  had  turned  so 
as  to  be  heading  across  the  river,  the 
courses  were  crossing,  and  the  ferry- 
boat, having  the  tug  on  her  starboard 
hand,  was  bound  to  avoid  her  and  her 
tow,  and  when  the  tug  had  turned  so 
as  to  head  up  the  river,  the  ferry-boat 
was  the  following  boat,  and  was  still 
bound  to  avoid  t.iem ; 

That  the  ferry-boat  was  in  fault  in 
not  stopping  and  backing  at  once,  as 
■oon  as  her  pilot  saw  the  tug  turn,  in- 
stead of  keeping  on  under  a  slow  bell ; 
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That  the  act  of  the  pilot  of  the  fer- 
ry-hont  was  not  wilful,  in  such  sense 
as  to  relieve  the  ferrv-boat  from  lia- 
biUty  for  the  result  of  it; 

That,  although  the  libel  was  filed 
aeainst  both  tug  and  ferry-boat,  the 
libellant  could  recover  against  the 
ferry-boat  alone,  because  there  was 
independent  fault  on  her  part,  and  any 
fault  in  the  tug  in  sheering  was  not  a 
fiault  which  contributed  to  the  collis- 
The  Manhattet  and  The  Hiram 
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801 


12.  The  tug  W.  D.  R.,  goins  up  the  East 
river,  made  the  green  and  red  lights 
of  the  tug  E.  L.  about  ahead.  The  E. 
L.  was  coming  down  the  river,  and, 
on  seeing  the  lights  of  the  W.  D.  K., 
ported  her  helm.  The  W.  D.  R., 
wanting  to  run  into  a  pier  on  the  New 
York  side,  blew  two  whistles,  and, 
without  waiting  for  any  reply,  star- 
boarded her  helm.  The  two  vessels 
came  together,  the  stem  of  the  W.  D. 
R.  striking  the  port  bow  of  the  E.  L., 
and  receiving  such  injuries  that  the 
W.  D.  R.  »'ank: 

Held,  That  the  W.  D.  R.  wa?  in 
fault,  in  starboarding,  and  was  solely 
responsible  for  the  collision.  The 
Edmund  Levy,  871 

13.  A  ferry-boat  was  crossing  the  East 
river  from  New  Yoik  to  Brooklyn. 
The  tide  being  strong  ebb.  she  went 
above  her  slip,  to  drop  down  with  the 
tide.  Her  pilot  saw  a  steamboat, 
heavily  loaded,  coming  slowly  up  the 
river  on  his  starboard  hand,  clo^e  in 
to  the  Brooklyn  piers.  He  blew  two 
whistles,  indicating  that  he  intended 
to  go  ahead  of  the  other  boat,  although 
her  position  was  such  that  he  could 
not  do  so  unless  she  changed  her 
course.  The  whistles  were  nut  heard, 
and  the  steamboat  kept  on.  There- 
upon the  ferry-boat  stopped  her  en- 
gine, but  did  not  reverse  it,  till  the 
steamboat  had  proceeded  so  far  as  to 
strike  a  cross  tide,  which  set  her  out 
from  the  piers.  The  pilot  of  the  ferry- 
boat then  reversed  the  engine,  but  too 
late,  and  the  vessels  came  together. 
The  pilot  of  the  steamboat  made  no 
change  in  her  helm,  and  stopped  and 
reversed  her  engine  as  soon  as  he  saw 
there  was  danger  of  collision : 

Hdd,  That  the  ferry-boat  having  the 


steamboat  on  her  starboard  side,  was 
bound  to  keep  out  of  her  way,  and  the 
steamboat  was  bound  to  keep  her 
course; 

That  the  swinging  out  of  the  steam- 
boat, when  she  met  the  cross  tide,  was 
not  a  change  of  her  course ; 

That,  as  the  pilot  of  each  vessel  saw 
tlie  other  in  time  to  execute  all  manoeu- 
vres incumbent  to  avoid  a  collision, 
the  question  of  lookout  had  nothing  to 
do  with  the  collision ; 

That  the  closeness  of  the  steamboat 
to  the  piers  did  not  contribute  to  the 
collision ; 

That  the  pilot  of  the  ferry-boat 
should  have  taken  the  measures  to 
avoid  the  steamboat,  which  were  nec- 
essary, under  the  circumstances,  and 
that  the  ferry-boat  was  solely  in  fault. 
The  Oen.  Franz  Siyel,  660 


8.  Sailhtg  Vessels. 

14.  Where  two  sehnoners  came  in  col- 
lision in  the  East  river  in  the  day- 
time, and  *the  Court,  on  considering 
the  eyidence,  was  unable  to  determine 
in  what  way  the  ccllision  was  caused  ; 

Helt/,  That  the  case  was  one  of  in- 
scrutable fault,  and  that  the  libel  must 
be  dismissed. 

I'he  libellant  in  a  collision  case 
must  establish  fault  on  the  part  of  the 
opposing  vessel  causing  the  collision, 
or  he  can  recover  nothing.  The 
Breeze,  14 

16.  A  brig  and  a  schooner  came  in  col- 
lision in  Long  Island  Sound,  at  nii^ht. 
The  schooner  was  sailing  to  New 
York,  and  the  brig  was  sailing  from 
New  York.  The  schooner  saw  the 
brig  nearly  ahead,  and  ported  her 
helm.  The  brig  saw  the  schooner 
nearly  ahead,  and  first  starboarded 
and  then  ported.  There  was  a  con- 
flict of  evidence  as  to  the  wind,  the 
witnesses  for  the  schooner  claiming 
that  it  was  nearly  south,  and  those  for 
the  brig  claiming  that  it  was  south- 
east Each  vessel  -claimed  to  have 
been  close-hauled.  The  schooner  had 
the  wind  on  her  port  side.  The  brig 
bad  it  on  her  stnrooard  side.  The  brig 
struck  the  schooner  on  her  port  quar- 
ter. The  bri^  alleged  that  she  star- 
boarded in  obedience  to  a  call  from 
the  schooner  to  **  keep  oflf :  " 
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Held,  That,  on  the  evidence,  the 
brier  was  close-hanled ; 

That,  on  the  evidence  of  the  brig, 
that  she  was  heading  east-northeast, 
and  saw  the  ^cen  Ug>.t  of  the  schoon- 
er from  half  a  point  to  a  point  on  her 
port  bow,  the  vessels  were  meeting 
nearly  end  on,  and,  under  the  11th 
Article,  it  was  the  duty  of  the  schoon- 
er to  port,  which  she  d.id ; 

That,  if  the  courses  were  crossing, 
there  was  risk  of  collision,  as  the  brig 
was  drawing  a  point  on  to  the  course  of 
the  schooner,  and.  under  Article  12th, 
the  schooner,  having  the  wind  on  her 
port  side,  was  bound  to  keep  out  of 
the  way  of  the  brig,  which  she  en- 
deavored to  do  by  porting  ; 

Thnt,  if  they  were  meeting,  it  was 
the  duty  of  the  brig  to  port,  instead 
of  first  starboarding,  as  she  did ;  and 
that  Uie  excuse  which  she  set  up  for 
the  starboarding  was  not  established ; 

That,  if  the  courses  were  crossing, 
it  was  the  duty  of  the  brig  to  keep  her 
course ; 

That,  in  either  view,  the  brig  was 
in  fault,  and  liable  for  the  damages ; 

1'hat  the  schooner  was  not  in  fault. 
The  Annie  Lindsey,  290 

16.  Two  schooners  came  in  collision  in 
Long  Island  Sound  in  a  clear  night. 
They  were  sailing  on  meet  ins:  courses, 
not  varying  more  than  half  a  point 
from  being  exactly  opposite  courses, 
Both  vessels  had  the  wind  free ; 
neither  made  any  change  of  course 
before  the  collision : 

Hdd,  Tliat  the  cose  was  one  for  the 
application  of  the  11th  of  the  Rules 
for  avoiiling  collisions.  That  both 
vessels  were,  therefore,  bound  to  have 
ported  their  helms,  and,  as  neither 
had  done  so,  both  vessels  were  in 
fault,  and  the  damages  must  be  appor- 
tionec*. 

Whether  the  11th  Rule  is  appli- 
cable to  the  case  of  two  8niling  vessels 
meeting  end  on  or  nearly  so,  one 
being  close-hauled  and  the  other  sail- 
ing free,  quere.  The  Silvester  ffaie,  523 

17.  Two  schooners,  the  H.  and  the  M., 
came  in  collision  at  night  in  Chesa- 
peake Bay.  The  M.  alleged  that  the 
wind  was  east-northeast  and  she  was 
sailing  south;  that  she  saw  both 
lights  of  the  H.  a  little  to  windward 
of  her  course,  coming  up  the  buy, 


heading  north,  and'close-haiiled ;  that 
the  M.  ported,  but  the  H.,  instead  of 
keeping  her  course,  as  she  was  bound 
to  do,  starboarded  and  caused  the 
collision.  The  H.  alleged  that  the 
wind  was  north-northeast,  and  that 
she  waa  heading  northwest  by  north 
half  north,  close-hauled,  and  Uiat  the 
M.  was  coming  down  about  south,  on 
a  course  which  would  have  carried 
her  astern  of  the  H.,  but  she  ported 
and  caused  the  collision,  and  that  the 
U.  kept  her  course,  as  she  was  bound 
to  do,  till  the  collision  was  inevitable, 
when  she  ported,  in  order  to  ease  the 
blow: 

Held,  That  the  evidence  from  the 
H.,  that  she  was  close-hanled,  and  as 
to  her  course  by  compass,  waa  more 
reliable  than  that  of  the  M.,  which 
was  sailing  free  in  any  event ; 

That  the  M.  mistook  the  course  of 
theH.; 

That  the  courses  of  the  vessels  were 
crossing,  and  the  case  fell  under  the 
12th  and  18th  Rules,  and  the  M.  was 
bound  to  keep  out  of  the  way,  and  the 
H.  was  bouna  to  keep  her  course ; 

That,  on  the  pleaiungs,  the  M.  could 
not  claim  that  the  H.  was  in  fault  for 
not  porting; 

That  the  M.  waa  responsible  for  the 
collision  ; 

Whether,  if  the  vessels  had  been 
meeting  end  on,  or  nearly  so,  the  ease 
would  have  been  one  requiring  the  H. 
to  port  her  helm,  queere.  The  Helen. 
J.  Holway  and  the  Enoch  Moore,     636 

4.  VsssKL  AT  Anchor. 

18.  A  sloop  at  anchor  was  sunk  in  the 
night,  and  a  libel  was  filed  against  a 
schooner  to  recover  the  damasks,  al- 
leging  that  the  schooner  negligently 
ran  into  her  and  sank  her,  in  conse- 
quence of  the  schooner's  being  inse^ 
curely  anchored.  The  answer  of  the 
schooner  denied  any  collision,  and  al- 
leged that  the  schooner  was  properly 
anchored,  and  dra^^d  her  anchors 
through  the  resistless  force  of  the  ele- 
ments alone,  and  alleged  that,  if  any 
iniury  was  done  to  the  sloop  by  the 
schooner,  it  was  the  result  of  inevita- 
ble accident: 

Held,  That,  on  the  evidence,  it  was 
proved  that  there  was  a  collision  be- 
tween the  two  vessels  sufficient  to  ^^ 
count  for  the  sinking  of  the  sloop; 
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That  therefore,  on  the  pleadings, 
the  burden  of  proof  was  on  the  schooner 
to  show  that  that  collision  was  caused 
by  inevitable  nccident,  and  that  she 
had  failed  to  establish  it.     The  Dutch- 

€83,  48 

19.  The  brig  N..  while  lying  at  anchor 
in  the  port  of  New  York,  was  run  into 
bv  the  bark  M.,  which  drifted  down 
upon  her  with  the  tide  in  the  night. 
The  defence  set  up  by  the  bark  was, 
that  she  was  forced  from  her  own 
anchor  by  an  irresistible  field  of  ice 
brought  down  on  her  by  the  tide.  As 
to  the  presence  of  any  such  field  of 
ice,  there  was  a  conflict  of  evidence ; 
but  the  evidence  showed  that  the  port 
Anchor  of  the  bark  had  no  stock,  and 
that  the  chain  of  the  starboard  anchor 
was  fouled  when  it  was  got  up  on  the 
morning  after  the  collision : 

held.  That,  on  the  evidence,  the 
bark  had  failed  to  show  that  the  drift- 
ing was  an  inevitable  accident  77ie 
Midaa,  178 

20.  A  schooner,  Iving  at  anchor  off  Cald- 
well's, in  the  findson  river,  was  sunk 
by  a  collision  with  a  tow,  which  passed 
her  in  the  ni^ht.  Her  owners  filed  a 
libel  against  two  steamboats,  which, 
fastened  alongside  each  other,  had 
towed  some  boats  by  the  schooner  that 
night.  The  schooner  alleged  that  she 
was  struck  first  bv  one  of  the  two 
steamboats  and  then  by  the  boats  in 
tow.  The  steamboats  alleged  that, 
while  there  was  a  slight  collision  be- 
tween one  of  them  and  the  bowsprit 
of  the  schooner,  the  blow  which  did 
the  injury  to  the  schooner  was  given 
by  the  boats  of  another  tow,  which 
passed  up  the  river  ahead  of  them: 

Held,  That,  on  the  evidence,  the 
schooner  had  failed  to  establish  that 
the  blow  which  caused  her  to  sink  was 
inflicted  by  the  two  steamboats  or  the 
boats  in  tow  of  them,  and  that  the 
libel  must  be  dismissed.  The  Anna 
and  //*€  Carrie,  340 

21.  A  canal-boat  lying  at  a  pier  was 
sunk  by  injuries  received  by  her  dur- 
ing the  night,  in  consequence  of  her 
coming  in  contact  with  a  bark,  which 
was  also  moored  there.  A  libel  was 
filed  to  recover  damages  for  the  injury, 
which  alleged  negligence  on  the  part 
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of  those  in  charge  of  the  bark,  in  not 
putting  out  fenders  between  the  canal- 
boat  and  the  bark,  and  in  not  having 
the  bark  properly  moored.  The  evi- 
dence showed  that  the  wound  on  the 
canal-boat  which  caused  her  to  sink 
was  such  a  one  OS  would  have  been, 
caused  by  a  fender,  and  that  there  was 
nothing  on  the  outside  of  the  bark 
which  could  cause  the  injury  except  a 
fender.  As  to  whether  a  fender  was 
put  out  or  not,  the  evidence  was  con- 
tradictory : 

Held,  That,  on  the  evidence,  the 
prescTice  of  the  fender  was  proved, 
and  the  charge  of  negligence,  in  not 
putting  out  a  fender,  was  not  estab- 
lished; 

That  the  bark  was  properly  moored 
and  out  of  contact  with  the  canal-boat ; 
that  the  canal-boat  drove  against 'the 
bark,  and  the  bark  then  did  all  that 
could  be  required  of  her,  by  putting 
out  the  fender,  and  keeping  it  there ; 

That  the  bark  was  not  in  fault. 
The  New  Ywrk,  40© 

22.  A  barque,  lying  at  anchor,  near  the 
breakwater,  off  Newport,  Rhode  Isl- 
and, was  sunk  by  a  steamboat,  in  the 
night,  in  a  fog.  The  barque  was  ly- 
ing in  the  channel  which  the  steam- 
boat usually  passed  through  in  enter- 
ing the  harbor  in  a  fo?.  The  steam- 
boat ran  at  the  rate  of  fifteen  or  six- 
teen mUes  an  hour,  till  she  was  within 
about  a  mile  of  the  barque,  when  her 
engine  was  slowed,  and  she  ran  under 
that  slow  bell,  blowing  her  steam  whis- 
tle occasionally,  till  very  near  the 
barque,  before  the  presence  of  the 
barque  was  known,  although  a  vigil- 
ant lookout  was  kept.  A  boll  was 
struck  on  board  the  barque,  but  not  in 
a  manner  adequate  to  arrest  the  atten- 
tion of  those  on  beard  the  steamboat, 
and  no  other  noise  was  made  upon 
her,  except  that  the  lookout  shouted, 
but  too  late  to  be  of  any  avail ; 

Held,  That  the  steamboat  was  in 
fault  in  not  going  at  a  moderate  speed 
in  a  fog; 

That,  if  the  barque  had  had  a  vigil 
ant  lookout,  as  he  was  bound  to  knt>w 
the  usual  hour  of  the  arrival  of  the 
steamboat,  and  bound  to  know  what 
sound  her  steam  whistle  would  make, 
he  could,  by  seasonably  making  ade- 
quate noises  on  the  barque,  have  made 
her  presence  and  position  known,  In  ' 
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Beflson  to  have  enabled  the  steamboat 
to  avoid  her ; 

That  the  making  of  such  noises  was 
a  precaution  required  bj  the  ordinary 
practice  of  seamen,  and  the  special 
circumstances  of  the  case,  and  the 
barque  was,  therefore,  also  in  fault, 
and  the  damages  must  be  apportioned. 
The  Bnsiol,  477 

See  Collision,  8. 
Damagks. 


CONSUL. 

A  State  Court  has  no  jurisdiction  of  an 
action  against  a  foreign  consul.  Mo- 
Kay  V.  Oareia,  566 

See  AKRXBft, 


CONTEMPT. 

See  iNJimoTioN. 
JuKiSDicnoN,  4. 

CORPORATION. 

J .  A  life  insurance  company  la  a  busi- 
ness corporation,  within  the  purview 
•f  section  87  ot  the  bankruptcy  Act. 
The  Hercules  Mutual  Life  Aemtranee 
Sedeirfe  Cae^,  85 

2.  A  corporation  has  power  to  make 
commercial  notes,  without  express  an- 
thority.  Id, 

See  JuRiBDionoN,  8. 

MORTQAOS,  1. 

COSTS. 

1.  In  a  suit  for  freight,  the  answer  ad- 
mitted that  freight  was  due,  but  the 
amount  was  not  paid  into  court,  and 
the  libellaot  obtained  a  decree  for  the 
amount,  admitted  to  be  due : 

Held,  That  the  libellant  was  entitled 
to  costs.  Iiiine  Thcueand  Six  Hund- 
red and  EiglUy-one  Dry  Ox  Hides,  ate., 
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2.  Where  the  marshal  holds  property 
under  several  processes  in  admiralty, 
the  proper  rule  as  to  the  per  diem  .cus- 
tody fee,  is  to  divide  it  equally,  for 
each  day,  among  the  cases  wherein 


the  vessel  was  held  by  process  in  force 
on  that  day,  saving  to  the  marshal,  in 
case  any  party  fails  to  pay  his  proper 
proportion,  a  remedy  therefor  against 
the  other  parties. 

No  compensation  for  custody  of 
property  held  by  the  marshal  under 
process,  in  admiralty,  can  be  made  to 
him,  beyond  $2.60  per  day.  The  Cir- 
easeian,  613 

See  Bankrdftgt,  17. 
Injdkotion. 

I*LBADI3iO,    1. 

Practice  nr  Bankbuttct, 

6,  1,  8. 
Salvage,  1,  2. 
Seamen's  Wages,  6. 
Will. 
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DAMAGES. 

1.  Two  barges,  loaded  with  cool,  were 
sunk  by  a  collision  in  Hell  Gate.  The 
commissioner  to  whom  it  was  referred 
to  ascertain  the  damages  caused  by 
the  collision  reported  certain  sums  as 
being  the  value  of  the  barges  and 
their  cargoes,  as  being  totally  lost^ 
The  claimants  excepted  to  the  report, 
on  the  ground  that  no  proper  or  suit- 
able efiorts  were  made  to  raise  the 
bari^es: 

Held,  That  the  exception  must  be 
overruled,  becanse  it  appeared,  on  the 
evidence,  that  reasonable  exertions 
were  made  to  raise  the  vessels  and 
save  the  cargoes  by  the  use  of  snch 
nautical  skill  as  owners  of  vessels  usu- 
ally employ  in  such  emergencies. 
The  Galatea,  259 

2.  It  appeared  that  a  small  quantity  of 
coal  was  raised  from  the  wreck,  and 
appropriated  to  his  own  use  by  the 
libellnnts'  agent: 

Hdd,  That  the  libellants,  and  not 
the  claimants,  were  chargeable  with 
the  loss  of  this  coal.  1^- 

8.  The  report  of  the  commissioner  re- 
ported a  certain  sum  for  freight  on 
the  cargoes.  The  claimants  excepted 
to  the  nllowance  of  that  amount,  on 
the  ground  that  no  deduction  had 
been  made  from  the  gross  freight  for 
the  expenses  of  completing  the 
voyage : 


Held.  That,  as  it  diJ  not  nppeitr| 
trota  the  report  how  tLe  cnmmUBioner 
arrived  at  the  aum  which  ho  allowed, 
or  that  ho  did  not  make  the  deduction  j 
referreil  to.  the  exception  would  DOt| 
lia.  The  report  should  hnve  been  ei- 
ceptcd  to,  as  not  atfitin^  the  principle 
on  which  tha  sum  was  allowed,  or  a 
motion  should  have  been  loode  to 
send  tlie  report  back  for  correction. 
M 

4.  A  propeller  having  a  canal-boat  in 
tovr,  which  had  sprung  b  leak  while 
being  toned,  ca^t  her  off  in  such  a 
way  that  she  failed  to  reach  a  dock, 
and  drifted  off  into  deep  water,  and 
sank.  She  hail  a  cargo  of  wheat,  part 
of  which  had  been  wet  by  the  teak 
before  the  boat  was  oast  off.  How 
mncb  wag  wet  was  in  dispute: 

Slid.  That,  aa  it  appeared  that  the 
canal-boat  could  have  been  pat  into . 
shoal  water  near  lbs  dock  at  the  time 
the  was  cast  olT,  tha  total  loaa  of  so 
much  of  (he  cargo  as  was  tlien  unin- 
jured was  occasioned  by  the  negli- 
gence of  the  propeller ; 

That,  on  the  evidence,  800  bushels 
of  the  wheat  was  then  wet  and  worlh- 
lesa,  and  that  the  Iosh  was  the  v 
of  the  cargo,  U'ss  800  bushels.  The 
J.  L.  HaabTouek, 


DBLIVERT  OP  CARGO. 
See  Bill  or  LADina,  4 

DEMURRAGE. 

the  CBAftTBK,  I. 


ESTOPPEL. 

A  libel  in  prize  was  filed,  in  Jane,  1865, 
a^inst  tlie  atenmcr  Wren,  in  the  Dis- 
trict of  Florida.  The  master.  S.,  ap- 
peared and  liled  a  clium,  aa  bailee  Tor 
the  owner,  alleging  that  L,,  a  British 
inbject,  was  the  owner,  aa  appeared 
by  the  register  of  the  Btcamer.  'ITie 
District  Ui.urt  condemned  tlie  vessel 
as  enemies'  property,  snd  a  writ  a\ 
Mnt&'A'ont  expenae  was  issaed,  and  the 


veassl  w.ts  sold,  and  (lie  proceeds  were 
depuaitfd  with  the  Assistant  Treas- 
urer of  the  United  States,  in  New 
Yiirk,  subject  to  the  order  of  the 
Court  Ad  appeal  was  taken  frooi 
that  decree  to  the  Snpreme  Court  of 
the  United  States,  which  reversed  the 
decree,  and  directed  restitution  of  the 
vesael  to  the  claimant.  F.  and  T.,  at- 
torneys, in  New  York,  directed  and 
had  charge  of  this  appeal,  and  paid 
the  expenses  of  it,  and  obtained  tha 
mandate  of  the  Supreme  Court.  They 
then  obtained  a  power  of  attorney 
from  L.  and  S.,  authorizing  them  to 
ciiUect  the  proceeds  of  the  Wren,  and 
teceire  the  restitution  decreed.  After 
the  decree  in  the  BiipreniB  Court,  hut 
before  the  mandate  was  filed,  C.  and 
others,  the  present  lihettants.  by  their 
proctor,  W„  filed  a  libel,  in  the  Dis- 
trict Court  of  Florida,  against  L.,  and 


atagni 


at  the 
property. 


proceeds  of  ti 

P.  and  T.  Ihcreafter'employed  a; 
torney  in  Florida,  who  filed  tbe  man- 
date and  s  cop;  of  tbe  power  of  attor- 
ney from  L.  and  S.  fo  tliem,  and  en- 
tered a  final  decree  in  the  priie  case, 
directing  tbe  payment  of  the  money 
to  L,  claimant.  The  aome  attorney 
also  entered  a  special  appearance  for 
L.,  aa  respondent,  in  the  suit  brought 
by  C.  and  nthera,  and  mored  to  dia- 
Bolve  the  attachment  In  the  mean 
time,  negotiationa  toiik  place  between 
W.,  the  attorney  for  C.  and  others,  at 
New  York,  sod  F.  and  T.,  looking  to 
a  removal  at  that  second  litigaticn  to 
New  York,  and  it  was  i^reed  that  W. 
should  make  no  oiijection  to  the  re- 
moval of  the  fund  to  New  York,  and 
that  F.  and  T.  ahould  receive  it  under 
their  power  from  L.  and  S.,  and  hold 
it  long  enough  to  enable  W.  to  take 
such  legil  BlJipB  as  he  mi);ht  be  ad- 
vised. Arciirdingly,  instructions  to 
that  effect  were  se.<t  to  Florida,  tbe  at- 
tachment there  was  dissolved  on  the 
rntry  of  an  absolute  appearance  for 
L.,  and  the  funds  were  paid  to  F,  and 
T.,in  New  Yurk.  Thereupon  this  suit 
waa  cooimenced  by  W.,  for  C.  and 
others,  against  L.,  and  a  furcign  at- 
tachment  waa  iajued  against  these 
funds  in  the  hand^  of  F.  and  T.,  aa  the 
property  of  L.,  and  the  funds  were 
duly  Btt.iched.  F.  and  T.  thereupon 
appeared,  on  tbe  re  tarn  of  the  attach- 
ment    Interrogatories  to  them  were 
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filed,  to  whicTi  they  filed  answers,  de- 
nying that  they  had  any  funds  of  L. 
in  their  hands,  and  setting  up,  that, 
before  the  commencement  of  the  prize 
suit,  the  Wren  had  been  sold  by  L.  to 
one  P.;  that  they  had  acted,  in  all 
that  they  had  done,  as  attorneys  for 
P.,  and  nad  never  been  retained  by 
L.,  and  that  the  proceeds  in  question 
were  the  property  of  P.,  and  not  of  L. 
This  issue  being  brought  to  trial,  the 
iibellants  offered  in  evidence  the  com- 
plete record  in  the  prize  case,  and 
the  record  in  the  other  suit  in  the 
Florida  Court,  and  proof  of  the  agree- 
ment between  "W.  and  F.  and  T. 
F.  and  T.  then  offered  in  evidence 
a  bill  of  sale  of  the  Wren  from 
L.  to  P.,  dated  and  recorded  before 
the  commencement  of  the  prize  suit, 
and  proof  of  their  retainer  by  P.,  and 
not  by  L.  P.  wns  a  member  of  the 
firm  of  Fraser,  Trenholm  <&  Co.,  agents 
of  the  Confederate  States,  at  Liver- 
pool: 

Heldy  That  the  final  judgment  in  the 
prize  case  was  a  judgment  that  the 
Wren  wns  the  property  of  L. ; 

That  neither  P.  nor  F.  and  T.,  who 
had  procured  that  judgment  to  be  ren- 
derea,  could  be  heard  now  to  allege 
the  contrary  of  the  fact  there  ad- 
judged ; 

That  F.  and  T.  were  estopped  by 
what  had  taken  place  between  them 
and  W.,from  saying,  in  this  suit,  that 
the  proceeds  of  the  Wren  were  not 
the  property  of  L.     fJushing  v.  Z«ii  d, 

408 


EVIDENCE. 

1.  Evidence  of  the  manifestation  of  a 
like  fraudulent  intent  at  prior  times, 
in  respect  to  kindred  matters,  may  be 
offerea  to  prove  the  existence  of  the 
fraudulent  purpose  or  design  men- 
tioned in  the  48th  section  of  the  in- 
ternal revenue  Act  of  June  SO.  1864, 
as  to  the  articles  in  question.  The  U, 
S.  V.  A  Quantity  ©/  TohaecOy  68 

2.  On  an  examination  of  a  bankrupt, 
under  specifications  in  opposition  to 
his  discharge,  the  question  was 
whether  the  bankrupt  had  kept 
proprr  books  of  account.  The  oppos- 
ing creditor  had  offered  in  evidence 
the  stump  of  a  check  in  a  check  book. 


The  bankrupt  offered  the  check  itself 
in  evkfence,  which  was  objected  to : 

Heldf  Thnt  the  check  was  admissi- 
ble  in   evidence.      Brockvoay^s   Ca*e, 

826 

8.  The  answefs  of  garnishees  to  inter- 
rogatories addressed  to  them  by  the 

•  libellants,  are  not  evidence  in  their 
favor  on  the  trial  of  an  issue,  whether 
they  had  in  their  possession  property 
subject  to  the  attachment  Ciuhinp 
V.  Laird,  408 

See  Prize. 

Seaiikk*s  Wages,  9. 
Steamboat  Act.  2. 


FREIGHT. 

Thn  owner  of  a  bark  filed  a  libel 
against  her  cargo  of  hides  to  re- 
cover freight.  The  hides  were 
shipped  to  Buenos  Ayres,  to  be  de- 
livered at  New  York  on  payment  of 
freight  at  so  much  per  pound.  They 
arrived  in  good  order,  and  were  tend- 
ered to  the  consignee,  to  be  delivered 
on  payment  of  |1,615  79,  ft'eight 
This  amount  was  arrived  at  by  taking 
the  weight  stated  in  the  invoice  and 
entry  presented  by  the  consignee  at 
the  Custom  House  on  his  entry  of  the 
goods.  The  bill  of  lading  did  not 
state  any  weight.  As  the  consignee 
refused  to  pay  the  amount  claimed, 
the  owner  of  the  ship  filed  a  libel 
against  the  hides  to  recover  the 
freight,  ai^d  the  coniignee  gave  a 
stipulation  for  valine,  and  took  them. 
On  the  trial,  the  consignee  proved  an 
actual  weighing  of  t£e  hides  after 
they  were  delivered,  in  accordance 
with  which  the  freight  would  be 
$1,417  01 : 

Held,  That,  in  the  absence  of  a 
stfltement  of  weights  in  the  bill  of 
lading,  the  ship  was  entitled  to  freight 
only  on  the  weight  delivered,  and 
that  the  weight  stated  in  the  invoice 
and  entry  was  not  conclusive  on  the 
consignee ; 

That  the  ship  is  bound  to  weigh 
the  cargo,  whenever  a  weighing  is 
necessary  to  enable  her  to  compute 
her  freight ; 


lliat  tbe  abtp  ma  enUtled  to  >  de- 
cree for  the  ■raoant  of  rreight  cfllcu- 
Iftted  on  the  weight  proved  to  bavu 
been  actnatly  delivered,  viE., 
$1,417  01.  Jfiw  Thnum^tlSix  Han- 
drtd  and  Eighty-am  Dry  OxHidei,  tie. 


See  Chabteb,  i. 
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FOEFEITUEE. 

An  Amfrican  register  was  obtained 
f*r«  Britieh  vesHei,  under  tUe  Act  of 
December  23d,  1862  (10  W.S.SUI.ai 
Large,  p,  119),  on  the  state m en t  that 
she  had  been  wrecked  off  Cape  May. 
whicb  statement  was  false,  and  tbal 
repairs  to  an  amuunt  exceeding  her 
prcviona  value,  bud  been  pnt  on  her, 
a  forged  receipt    for  tbe  paynieDt  of 


,  and  h 

afterwards  solfl  the  vessel  to  a  bona 
^(purchaser : 

Seld,  That  the  vessel  was  forfeited 
to  the  United  States,  by  virtne  of  the 
27tli  section  of  the  Act  of  December 
81,  1792  (1  Slat,  at  L^rgt.  p.  298); 

Tbat  this  forfeiture  was  not  de- 
feated by  a  tale  to  a  bona  Jidt  pur- 
chaser.    Tkt  Monte  Chritio,  148 

8te  L-IFOBUBK. 


2.  A  passeager  by  a  steamer  fro 
foreign  country  had,  amon)(  bis 


8ie  EviDENCi.  1. 

FoarDTuai. 

blfOLT    AOT, 


GENERAL    AVERAQK 
Ste  B:u.  or  Ladixq,  2. 


IMPORT  ACTS. 


that  tha  invoice  of  the  goods,  "  coa- 
taing  a  just  aud  faithful  accoust  of  (he 
Bctaal  cost"  of  the  goods,  and  ia  "  in 
all  respects  true,"  when  the  copt 
stated  in  the  invoice  Is  not  the  actual 
cost,  the  oath  is  a  false  paper,  and 
the  importer  knowingly  makes  the 
entry  by  means  of  a  Mse  puper,  and 
the  goods  or  their  value  are  forfeited. 
TAt  United  Slalei  v,  Barna,  183 


gi>odB  onlj,  intended  for  sale  as  such. 
They  were  landed  on  tbe  wbarf  with 
tbe  personal  bs^age  of  tbe  pisi^en- 
gera.  They  were  not  named  in  the 
manifest  ulthevesseL  No  entry  was 
made  of  the  co<x1b,  nor  had  any  du- 
ties on  tbem  been  paid  or  secured  to 
be  paid;  and  no  permit  had  Itesa 
panted  to  land  tbem,  except  the 
general  bag^go  permit  issned  for 
Ibe  vessel,  which  authorized  the  in- 
spector on  board  t«  "examine  the baz- 
gage  of  att  the  passenger?,  and,  if 
nothing  be  found  but  persoual  bag- 
,.  ,.. ..  ...   i,„dgg_ 


etores."  The  cases  were  seized  od 
the  wharf,  and  an  infoimation  filed  lo 
forfeit  them,  under  the  GOtb  section  of 
the  Act  of  March  2d,  1799(1  U.  B. 
Stat,  at  Large,  66S},  as  landed  without 


the  Government     The  U.  S.Y. 
Se«  iNroBuu. 


INFANT, 
nfunts,  in  reepect  to  their  general 
contracts,  are  not  embraced  within 
the  provisions  of  the  bankruptcy  Act, 
OS  subjects  of  aitlier  voluntary  or  in- 
voluntary bankruptcy  Derb/4  CaK, 
232 


Sei  Bahkbuftot,  8. 
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relating  to  the  castomfl,  within  the 
meaniug  of  the  Act  of  March  2d,  1867 
(14  iJ.  546). 

The  proceeds  of  a  forfeiture  under 
that  Act  are  to  be  paid  directly  by  the 
Court,  one-half  to  the  collector  of  the 
port,  for  the  use  of  the  United  States, 
ODc-fourth  to  the  informer,  if  any,  and 
one-twelfth  each  to  the  collector,  sur- 
veyor and  naval  officer.  The  Monte 
Chritio,  827 

INJUNCTION. 

In  a  bankruptcy  proceeding,  an  in- 
junction WAS  issued,  on  a  special  pe- 
tition of  the  petitioning  creditors,  en- 
joining a  firm,  of  which  B.  was  a  mem- 
ber, and  a  firm,  of  which  S.  was  a 
member,  from  prosecuting  suits  com- 
menced by  such  firms  respectively 
agninst  the  bankrupts,  in  Illinois,  in 
each  of  which  suits  attachments  had 
been  issued,  under  which  property  of 
the  bankrupts  had  been  attached. 
The  injunction  was  personally  served 
on  B.  and  on  S.  After  such  service, 
the  proceedings  under  the  attachments 
were  continued  to  judgment,  and  the 
property  was  sold  under  execution. 
Proceedings  were  taken  to  punish  both 
B.  and  S.  for  contempt  in  violating 
the  injunction.  S.  set  up,  in  defence, 
that  the  proceedings  had  been  carried 
on  by  assignees  of  his  firm,  the  as- 
signment being  made  by  a  member  of 
his  firm  then  in  Illinois,  and  who  was 
not  served  with  the  injunction.  B.  set 
up  that  the  further  proceedings  in  his 
suit  had  been  conducted  by  assignees 
of  his  firm,  the  assignment  having 
been  made  by  one  D.,  a  clerk  of  B.'s 
firm: 

Held,  That  it  was  competent  for  the 
bankruptcy  Court  to  restrain  these  at- 
taching creditors  from  further  proceed- 
ing against  the  property  which  they 
had  attached  as  the  property  of  the 
bankrupts ; 

That  both  B.  and  S.  had  violate 
the  injunction  of  the  Court  by  the 
forther  proceedings  in  the  attachment 
suits; 

That  each  ofthem,  to  purge  his  con- 
tempt, must  show  that  he  endeavored 
to  stop  the  suit  of  his  firm  in  Illinois, 
or  that  the  claim  had  been,  in  fact,  as- 
signed be''ore  the  injunction  was 
served,  neither  of  which  things  had 
been  shown ; 


That  a  fine  to  the  amount  of  the 
value  of  the  attached  property,  with 
interest,  and  the  expenses  of  the  con- 
tempt proceedings,  including  a  proper 
counsel  fee,  must  be  imposed  on  each 
of  them.  The  U.S.  ez  rel.  Hyde  v. 
Bancroft,  392 

See  Bankruftct,  6,  10,  16. 

JUBISDICnON,  4. 

INSURANCE. 

See  Bankruptot,  4. 
corforation. 
Practice  in  Bankrdptct,  11. 


INTERNAL  REVENUE. 

1.  Under  the  90th  and  94th  sections  of 
the  internal  revenue  Act  of  June  SO, 
1864  (18  U.  8.  Stat,  at  Large,  224),  as 
amended  by  the  Act  of  July  IS,  1866 
(14  Id.  160),  and  the  6l8t  and  84th 
sections  of  the  Act  of  July  20,  1868 
(16  Id.  162,  168),  a  completed  sale  or 
a  completed  removal  of  manufiu^red 
tobacco  is  a  necessary  preliminary  to 
the  accruing,  assessment  and  payment 
of  the  tax  upon  it 

But  the  provision  in  the  48th  sec- 
tion of  the  Act  of  1864,  as  amended  by 
the  Act  of  1866.  which  provides  for 
the  forfeiture  of  goods  "on  which 
taxes  are  imposed  by  the  provi^ons  of 
law,  which  shall  be  found  in  the  pos- 
session or  custody,  or  within  control, 
of  any  person  or  persons,  for  the  par- 
pose  of  being  lold  or  removed  by  such 
person  or  persons  in  fraud  of  the  in- 
ternal revenue  laws,"  does  not  require 
that  there  should  have  been  a  com- 
pleted sale  or  removal  of  such  gooda 

The  provision  in  the  said  48th  see* 
tion,  in  respect  to  the  forfeiture  of  raw 
materials,  is  not  dependent  on  the  pro- 
vision in  regard  to  taxable  articles,  so 
as  to  make  the  forfeiture  of  the  raw 
materials  dependent  on  their  being 
seized  in  the  possession  of  a  person  in 
whose  possession  forfeitable  taxable 
articles  are  found. 

Under  the  said  48th  section  the 
coTp'je  ddicti  is  the  possession  of  the 
specified  property  with  the  specified 
fraudulent  purpose  or  desijirn,  without 
the  doin^  of  any  overt  act  in  ref^pect 
of  it.  The  U.  S.  V.  A  Quantity  of  T(y. 
baceo,  68 
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2.  Under  the  94th  section  of  the  Act  of 
Jane  30, 1864,  above  cited,  as  amended 
by  the  9th  section  of  the  Act  of  July 
18, 1866,  tobacco  made  of  leaves  from 
vhich  part  of  the  stems  had  been  re- 
moved, and  to  which  an  equal  propor- 
tion of  other  stems,  prepared  in  a  cer- 
tain way,  had  been  added,  and  which 
had  not  been  sweetened,  was  taxable 
at  forty  cents  a  pound,  after  the  1st  of 
August,  1866.  Id, 

3.  A  manufacturer  of  tobacco  made  a 
pretended  sale  of  a  quantity  of  to- 
bacco on  the  day  before  an  Act  in- 
creasing the  tax  on  it  went  into  effect, 
and  paid  the  t:ix  as  on  a  sale.  The 
increased  tax  went  into  operation,  and 
was  afterwards  reduced  again  below 
the  former  rate.  After  the  reduction 
he  sold  the  tobacco,  but  made  no  re- 
turn of  the  sale  and  paid  no  tax  on  it : 

Held,  That  ihe  transaction  was  ille- 
gal, and  that  the  manufacturer  had  no 
right  to  pay  the  tax  when  he  did. 

It  was  also  the  course  of  business, 
in  his  establishment,  to  remove  from 
the  wholesale  department  to  the  re- 
tall  department  a  quantity  of  tobacco 
at  once,  and  to  make  a  return  and  pity 
tax  on  it  as  one  sale,  and  not  to  make 
any  record,  or  return,  or  pay  any  tax 
on  the  actual  sales  of  it  in  the  retail 
department : 

ffeld.  That  this  was  an  illes^al  mode 
of  doing  business,  and  that  it  was  for 
the  jury  to  say  what  was  the  intent  of 
the  manufacturer  in  adopting  that 
mode.  Id, 

4.  Under  the  44th  section  of  the  internal 
revenue  Act  of  July  20, 1868  (15  (T.  8, 
Slat,  at  Large,  p.  142),  and  the  joint 
resolution  of  the  same  date,  if  a  per- 
son, having  a  wash  and  also  a  still  on 
his  premises,  capable  of  distilling, 
does  there  distill  fermented  liquors, 
his  premises  not  being  an  authorized 
distillery,  all  the  personal  property 
found  in  the  premises  is  forfeited,  not- 
withstanding that  the  product  of  the 
establishment  be  not  distilled  spirits, 
but  vine^i^ar.  The  U,  S,  v.  8tten  <fc 
Cwergiwf  Factory,  172 

6.  The  48th  section  of  the  internal  rev- 
enue Act  of  July  20th,  1868,  as  amend- 
ed by  the  12tli  section  of  the  Act  of 
June  6th,  1872  (17  U,  8.  8lat,  tU  Larae, 
240),  imposes  a  tax,  to  be  collected  by 


affixing  a  stamp  on  each  bottle,  "  on 
all  wines,  <bc.,  made  in  imitation  of 
sparkling  wine  or  champagne,  but  not 
made  from  grapes  grown  in  the  United 
States.''  An  information  was  filed 
against  certain  wines,  alleging  that 
they  were  imitation  sparkling  wines, 
made  "  by  the  direct  injection  of  car- 
bonic acid  gas,  by  a  wholly  mechan- 
ical process,  into  wines  made  from 
grapes  grown  in  the  United  States, 
not  in  and  as  a  part  of  the  process  of 
fermentation  and  manufacture  of  said 
last  mentioned  wines,  but  as  a  new 
and  additional  process  of  manufacture, 
by  using  such  wines  (the  same  being 
already  the  completely  fermented 
juice  of  said  grape»)  with  said  car- 
bonic acid  gas  injected  therein  as 
aforesaid,  to  make  a  new  product 
known  as  and  being  an  imitation 
sparkling  wine  or  champagne."  The 
claimant  of  the  wine  demurred  to  the 
information : 

Heldy  That  the  article  was  none  the 
less  free  from  tax,  as  being  "made 
from  grapes  grown  in  the  United 
States,**  notwithstanding  the  carbonic 
acid  gas  was  injected  by  a  separate 
process  of  manufacture.  The  U.  8.  v. 
One  Case,  Se.,  498 

6.  A  manufacturer  of  cosmetics  in  New 
York,  having  received  an  order  from 
a  customer  at  Havana,  put  up  the 
goods  and  sent  them,  without  any  in- 
ternal revenue  stamp  being  affixed  to 
any  of  the  boxes,  to  the  wharf  of  the 
Havana  steamer,  for  transportation  to 
Havana.  The  owners  of  the  steamer 
gave  a  receipt  for  them.  They  were 
then  seized  by  the  Government,  and 
an  information  was  filed  to  fi^rfeit 
them,  on  the  ground  of  their  not  hav- 
ing stamps  on  the  boxes.  The  goods 
were  not  manufactured  in  the  ware- 
houses prescribed  by  the  28th  section 
of  the  internal  revenue  Act  of  March 
3d,  1873  (12  [/.  8.  Stat,  at  Large,  727). 
and  the  168th  section  of  the  Act  of 
June  30th,  1864  (18  Id.  296): 

Held,  That,  under  the  167th  section 
of  the  Act  of  June  80tb,  1864,  as 
amended  by  the  1st  section  of  the  Act 
of  March  3d,  1865  {Id.  482),  the  goods 
should  have  been  stamped,  althougli 
they  were  intended  for  exportation, 
and,  not  having  been  stamped,  were 
liable  to  forfeiture.  The  U.  S.  v.  236 
Doun  Boxes,  die.,  543 
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INVOICR 

Ao  ioToioe  which  states  the  cost  of  the 
goods  falsely,  is  a  false  InToice,  within 
the  ineaoing  of  the  Act  of  March  3d, 
1863  (12  U,  S.  Stat,  at  Large,  738), 
even  tbonuh  the  cost  is  not  reqaired 
to  be  stated  in  the  invoine  because  the 
goods  are  not  sabject  to  ad  valorem 
duty.     Tht  U,  a.  V.  Bama,  188 


J 

JUDGMENT. 
8e€  Bakkruptot,  20. 

ESTOPPXL. 

JUDICIAL  NOTICR 
See  Steamboat  Act,  2. 

JURISDICTION. 

1.  A  Court  of  Admiralty  has  no  power 
to  decree  a  sale  of  a  vessel,  at  the  in- 
stance uf  the  owners  of  a  minority  in- 
terest, except,  perhaps,  as  the  result 
of  the  failure  of  the  owners  of  the  ma- 
jority interest  to  give  security  for  the 
safe  return  of  the  vesseL 

A  Court  of  Admiralty  has  power  to 
decree  a  sale,  in  case  of  a  dispute  be- 
tween owners  of  equal  moieties,  as  to 
the  employment  of  the  vessel. 

A  Court  of  Admiralty  has  no  juris- 
diction in  matters  of  accounting  be- 
tween part  owners  of  a  vessel. 

A  Court  of  Admiralty  cannot  re- 
quire the  owners  of  a  majority  inter- 
est in  a  vessel  to  give  a  bond  to  the 
minority  interest  to  cover  indebted- 
ness of  the  vessel  to  the  Inioority 
owners,  or  to  indemnify  them  against 
loss  in  her  future  employment.  77^ 
Ocean  Belle,  253 

2.  A  libel  to  recover  damages  for  injury 
to  a  pier  by  overloading  it,  which 
states  that  the  pier  is  within  navigable 
waters  from  the  ocean,  and  within  the 
ebb  and  flow  of  the  tide,  and  does  not 
show  thnt  the  pier  is  part  of  the  land, 
is  not  liable  to  exception,  as  failing  to 
stale  a  case  within  the  jurisdiction  of 
the  Admiralty.  The  Mayor,  dfe.  v. 
Hichland,  289 


8.  A  District  Court  has  jurisdiction  to 
declare  bankrupt  a  corporation  which 
has  been  dissolved  by  a  State  Courts 
but  the  proceeding  must  be  com- 
menced within  six  months  after  the 
corporation  has  been  dissolved.  Tlu 
New  Amsterdam  Fire  Ins.  Co.'s  Ca»e, 

868 

4.  In  proceedings  in  involuntary  bank* 
ruptcy,  on  a  petition  by  creditors  after 
an  adjudication  in  bankruptcy,  an  in- 
junction was  issued  restraining  certain 
creditors  firom  interfering  with  the 
property  of  the  bankrupts.  This  in- 
junction was  served  on  S.,  one  of  the 
creditors,  before  an  assignee  was 
chosen.  Afterwards  proceedings  were 
taken  to  punish  S.  for  contempt,  in 
violating  that  injunction,  which  re- 
sulted in  an  adjudication  that  he  was 
guilty  of  contempt.  He  then  applied 
to  the  Court  to  vacate  the  injunction, 
on  the  ground  that  the  Court  had  no 
jurisdiction  to  grant  the  injunction  oo 
a  petition : 

Held,  That  the  Court  had  jurisdic- 
tion to  make  the  injunction  which  it 
issued,  and  that  the  motion  must  be 
denied.     UlricKs  Case,  481 

6.  The  admiralty  has  jurisdiction  of  a 
contract  made  between  the  master  of 
a  sliip  and  a  cooper,  to  put  the  cai^ 
of  the  ship  in  landin?  order,  the  serv- 
ices being  rendered  partly  on  the 
ship  and  partly  on  the  wharf,  but  be- 
fore the  delivery  of  the  cargo.  The 
Onore,  564 

See  Bankbuftct,  8. 
Consul. 

LnirriED  Lxabiutt. 
PoasEssiov. 
Pbaotiok  in  Bankkuptct,  1. 


LIMITED  LIABILITY. 

1.  A  steam  propeller,  running  between 
Providence  and  Now  York,  was  burn- 
ed at  her  dock  in  New  York,  on  May 
24th,  1868,  with  a  valuable  cargo  on 
board.  Portions  of  the  cargo  were 
saved,  but  not  in  a  condition  to  be 
delivered.  The  wreck  of  the  vessel 
was  sold  for  $5,000.    Various  shippers 
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of  careo  on  board  tbe  yessal  com 
mencea  suiU  against  tbe  corporation 
whicb  owned  her,  to  recover  for  tbe 
loss  of  their  goods.  These  suits  were 
pending  in  tbe  Coorts  of  tbe  States  of 
New  York,  Rhode  Island  and  Massa- 
chusetts. In  1872,  the  owners  of  the 
steam  propellet*  filed  a  libel  and  pe- 
tition io  Admiralty,  under  tbe  66tb, 
66tfa,  67tb  and  58tb  Admiralty  Rules 
of  tbe  Supreme  Court,  for  tbe  purpose 
of  obtaining  the  benefit  of  tbe  limita- 
tion of  liability  given  by  tbe  Act  of 
March  8d,  1861  (9  U.  S.  Stai.  at  Large, 
636).  On  the  filing  of  the  petition, 
the  Court  made  an  order  directing 
that  an  appraisement  of  tbe  Value  of 
tbe  interest  of  tbe  petitioners  in  the 
Yossel  and  her  freis^ht  be  made  by  the 
clerk,  on  proofs  to  be  presented  to  him, 
and  on  hearing  tbe  petitioners  and 
such  of  the  parties  as  had  begun  suit 
in  this  District;  and  that  notice  of 
the  hearing  be  given  to  the  attorneys 
of  such  parties,  and  that,  in  the  mean 
time,  the  said  parties  and  their  attor- 
neys be  enjoined  ft'om  the  further  pro- 
secution of  those  suits.  One  of  those 
parties  moved  to  set  aside  that  order : 

Held,  That  tbe  proceeding  thus  in- 
stituted is  a  matter  of  exclusive  Ad- 
miralty jurisdiction.  It  is  substan- 
tially a  suit  in  rem  against  the  vessel 
and  its  pending  freight; 

That  tbe  Supreme  Court  had  power 
to  make  the  66th  Admiralty  Rule, 
notwithstanding  tbe  provision  in  the 
Act  of  March  2d,  1798,  §6(1  U.  S. 
titat.  at  Large,  386),  that  an  injunction 
shall  not  "be  grantrfd  to  stay  pro- 
ceedings in  any  Court  of  a  State ;  *' 

That  the  Rules,  above  named,  do 
not  transcend  tbe  Act  of  1861,  or  the 
power  of  tbe  Supreme  Court  to  make 
rules,  under  the  6th  section  of  the 
Act  of  August  28d,  1842  (6  Id.  618); 

That  tbe  Sd  section  of  tbe  Act  of 
1861,  was  applicable  to  the  case  pre- 
sented on  the  petition,  althous^h  tbe 
loss  was  a  loss  by  fire.  Petition  of 
tlie  Owners  of  tlie  Ueeantu,  124 

2.  A  collision  occurred  between  a  steam- 
boat and  a  schooner,  by  whicb  both 
yessels  were  sunk.  The  steamboat  was 
raised  by  her  ownei's  and  repaired, 
after  which  various  suits  were  brought 
against  her  in  Admiralty,  to  recover 
damages  for  such  collision.  Those 
suits  were  consolidated,  and,    by  or- 


der of  tbe  Court,  one  stipulation  for 
tbe  value  of  tbe  steamboat  was  given 
in  all.  .Subsequently  her  owners  filed 
a  petition,  for  the  purpose  of  obtain- 
ing the  benefit  of  tbe  Act  of  Mtircb 
8d,  1861  (9  U.  8.  8tai,  at  Large,  636), 
limiting  the  liability  of  ship  owners, 
praying  an  appraisement  of  tbe  yalue 
of  the  petitioners'  interest  in  the  steam- 
boat and  her  freight,  for  that  purpose. 
Objection  was  made  on  behalf  of  the 
parties  who  had  claims  against  her: 

Held,  That  it  was  not  necessary  to 
tbe  jurisdiction  of  tbe  Court  over  this 
matter,  that  the  Court  should  have 
possession  of  the  vessel  or  her  pro- 
ceeds, or  of  a  fund  representing  tbe 
proceeds,  over  wliicb  the  Court  bad 
already  obtained  control,  through  the 
exercise  of  its  ordinary  jurisdiction ; 

That  tbe  pendency  of  the  suits 
against  the  vessel,  and  the  existence 
of  the  stipulation  for  value  given  in 
those  suits,  afforded  no  reason  why 
this  proceeding  should  not  be  taken, 
and  that  the  petitioners  were  entitled 
to  tbe  order  directing  the  appraise- 
ment as  prayed  for. 

A  proceeding,  to  obtain  tbe  benefit 
of  tbe  Act  in  question,  is  not  an  action 
in  rem,  but  is  a  proceeding  s^ii generin, 
whicb  partakes  rather  of  the  character 
of  a  suit  in  personam.  Petition  of  the 
Owners  of  the  City  of  Norwidi,       880 

8.  The  Act  of  March  8d,  1851  (9  U.  S. 
Stat,  at  Large,  636),  limits  the  liability 
of  the  owner  of  a  ship  for  injuries  to 
persons,  as  it  limits  such  liability  for 
injuries  to  property. 

Notwithstanding  tbe  language  of  tbe 
4th  section  of  the  Act,  it  can  be  carried 
into  effect  by  a  Court  of  Admiralty. 

In  case  the  fund  provided  for  by 
the  Act  is  insufficient  to  satisfy  the 
demands  against  it,  the  claimants  on 
the  fund  must  share  pro  rata.  Petition 
of  tlie  Owners  of  tlie  EpMon,         378 


LIMITATION  OF  SUITS. 

An  action  at  law  was  brought  by  an 
assignee  in  bankrupt^cy,  to  recover  a 
debt  due  to  the  bankrupt  before  the 
adjudication.  The  petition  in  banii- 
ruptcy  was  filed  December  81st,  1868, 
and  the  plaintiff  was  appointed  as- 
signee April  1st,  1869.  The  debt 
accrued  February  6th,  1867.    The  do- 
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fendaDt  pleaded  specially,  "that  the 
canse  of  action  die!  not  become  vested 
in  or  accrue  to  the  plaintiff  at  any 
time  within  two  years  next  before  the 
commencement  of  the  suit''  The 
plaintiff  demurred  to  the  plea : 

ffeldf  That  the  limitation  of  two 
years,  prescribed  in  the  second  section 
of  the  bankruptcy  Act,  did  not  apply 
to  such  actions  as  the  present,  and 
that  there  must  be  judgment  for  the 
plaintiff  on  the  demurrer.  Smith  v. 
Crawford,  49Y 

M 

MARSHAL. 
See  Costs,  2. 

MASTER. 

The  master  of  a  ship  is,  in  a  certain 
sense,  a  public  officer.     77u  Irma,    1 

See  BoL  of  Lading,  1,  2. 
bottombt. 
Chabtkb. 
Pbizb,  I. 
Sbamxii's  Waqbs,  1. 


MORTGAGE. 

1.  A  corporation,  incorporated  under  the 
general  manufacturing  law  of  the 
State  of  New  York,  executed  a  mort- 
gage on  real  and  personal  property, 
and  an  assignment  of  two  patents,  as 
security  for  moneys  due  to  the  mort- 
gagees from  the  company.  The  con- 
sent of  two-thirds  of  the  stockholders  to 
the  mortgage  of  the  real  estate  was 
given.  Tlje  holder  of  seventy-five 
shares,  whose  signature  made  up  the 
two-thirds,  had  bought  them  at  a  sale 
ordered  by  the  board  of  trustees,  the 
stock  having  been  held  by  two  of  the 
trustees.for  tlie  benefit  of  the  stockhold- 
ers. The  purchaser  of  the  shares  at  this 
■ale,  which  was  on  credit,  was  a  trus- 
tee. The  sale  was  approved  by  the 
board.  The  assignee  in  bankruptcy 
of  the  company  filed  a  bill  to  set  aside 
the  mortgage  and  assignment: 

Held,  That  the  mortgage  was  con- 
sented to  by  two-thirds  uf  the  stock- 
holders, and  its  consideration  was  ad- 
vanced in  good  faith ; 


That  no  consent  was  necessary  to 
the  mortgaging  of  the  personal  prop- 
erty, or  the  assignment  of  the  patents; 

That  the  mortgage  and  the  assign- 
ment could  not  be  set  aside,  but  must 
be  reorarded  as  security  for  the  moneys 
due  irom  the  company  to  the  defend- 
ants at  the  time,  and  moneys  advanced 
by  the  defendants  on  the  faith  of  them. 
Moran  v.  Strauss,  249 

2.  An  assignee  in  bankruptcy  received* 
as  property  of  the  bankrupt,  real 
estate  subject  to  mortgages,  and  col- 
lected rent  due  on  a  least;  of  the  same 
mide  by  the  bankrupt.  Proceedings 
were  taken  to  forclose  the  first  mort- 
gage, in  which  a  decree  was  had,  and 
the  property  sold  and  bought  by  the 
second  mortgagee.  The  taxes  on  the 
property  were  paid  by  the  second  mort- 
gagee out  of  his  purchase  money.  He 
then  petitioned  the  bankruptcy  Court 
to  direct  the  assignee  to  pay  him  the 
amount  of  the  rent  and  of  the  taxes,  out 
of  the  bankrupt's  estate : 

Held,  That  there  was  no  ground  on 
which  be  could  claim  either  the  rents 
or  the  taxes.       Foster's  Petition,     268 


N 


NEGLIGENCE. 

A  child,  which  was  a  passenger  on  a 
steamship  from  Liverpool  to  New 
York,  was  poisoned  on  the  passage, 
and  died,  as  was  alleged,  in  conse- 
quence of  negligence  on  the  part  of 
the  officers  of  the  ship.  The  father, 
having  been  appointed  administrator 
of  the  child,  filed  a  libel  against  the 
vessel  to  recover  damages,  to  which 
libel  exceptions  were  filed  by  ihe 
claimants  of  the  vessel : 

JJetd,  That  the  cause  of  action  arose 
on  contract,  and  survived  to  the  ad- 
ministrator, and  might  be  sued  for  in 
rem.     The  Ciiy  of  Brussels,  870 

See  Bill  of  Lading,  4. 
Collision. 
Tugboat  and  Tow. 

0 

OWNERS. 
See  Jubisdiction,  I. 
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PASSENGERS. 

See  Charteb,  1. 
Import  Acts,  2. 
Neoliqencs. 


PAYMENT. 

See  Bankriiptot,  1. 

Seamen's  Wages,  6, '/,  8. 


PENALTY. 


a  statute  of  the  United  States 
a  penalty,   and    no  particular 


Where 
gives       ^  ^. 

remedy  is  prescribed  for  enforcing  it, 
an  action  of  debt  may  be  brought  to 
recover  it,  and  the  debt  arises  when 
the  penalty  is  incurred.    Bosei/e  Case, 

601 
See  Ba"nkrdptct,  17. 
Smuoolinq,  1. 
Steamboat  Acts. 


PILOTAGE. 

1.  A  pilot  tendered  his  services  to  a 
vessel  to  pilot  her  to  New  York  by 
way  of  Hell  Gate,  the  vessel  being 
then  to  the  eastward  of  Hart's  Isl- 
and. The  tender  of  service  being 
refused,  he  brought  an  action  against 
the  owners  of  the  vessel  to  recover 
half  pilotage  under  the  Act  of  the 
State  of  New  York  of  1865  {SeeHon 
Laws  of  1865,  p.  197).  The  respond- 
ents excepted  to  the  libel,  as  not  al- 
leging that  the  vessel  was  navigating 
the  channel  of  Hell  Gate  when  the 
tender  was  made : 

Held,  That  the  Act  was  applicable 
to  vessels  bound  to  New  York,  to 
whom  the  tender  of  service  was  made 
as  far  east  as  Sand's  Point,  and  that 
the  exception  was  untenable.  Horton 
V.  Smith,  264 

2.  Under  the  Hell  Gate  Pilotage  Act  of 
the  State  of  New  York  {Sestion  Iahos 
of  1847,  p.  85,  and  of  1865,  p.  197). 
when  a  vessel  in  the  port  of  New  York 
has  entered  upon  a  voyage,  which  will 
carry  her  through  Hell  Gate,  she  is 
bound  to  employ  the  first  pilot  who 
tenders  his  services    to    pilot    her 


through  Hell  Gate,  or  in  case  of  re- 
fusal, to  pay  him  half  pilotage — and 
she  is  none  less  liable  to  pay  the  half 
pilotage,  if,  for  any  reason,  tne  voyage 
through  Hell  Gate  is  not  completed. 
The  Traveller,  280 

8.  A  Hell  Gate  pilot,  on  board  of  a  ves- 
sel, claimed  to  have  tendered  his 
services  as  a  pilot  to  a  brig,  which  he 
was  passing.  He  alleged  that  his 
services  were  refused,  and  fiUd  a 
libel  to  recover  half  pilotage.  His 
evidence  of  the  refusal  was  contra- 
dicted by  two  witnesses  from  the 
brig: 

Held,  That,  as  there  were  other 
witnesses  to  the  alleged  refusal,  who 
were  not  called,  nor  their  absence  ac- 
counted for,  the  libcUant  was  not  en- 
titled to  a  decree  on  such  a  state  of 
the  proofs. 

whether  such  a  tender  of  services 
by  a  pilot  is  sufficient  to  entitle  him 
to  half  pilotage,  quere.  The  Thomae 
Turrall,  404 

See  Collision,  12. 


PLEADING. 

1.  To  an  action  in  debt  on  the  bond 
given  by  a  collector  of  internal  rev- 
enue against  such  collector  and  his 
sureties,  the  defendants  joined  in 
pleading;  non  eat  factum  : 

Heldy  That,  under  such  a  j  int  plea, 
the  defendants  must  sustain  it  as  to 
all,  or  fail  as  to  all.  The  U,  S,  v.  Hal- 
sUd,  206 

2.  A  bill  in  equity  was  filed  against  the 
assignee  in  bankruptcy  of  the  B.  In- 
surance Company,  alleg'ng  that  such 
company  had  insured  the  complain- 
ant's ve^sel  for  $10,000;  that  the  B. 
Company  obtained  a  re-insurance  for 
$6,000  of  the  S.  Insurance  Company  ; 
that  there  was  a  total  loss  of  the  ves- 
sel, and  a  right  to  recover  the  whole 
loss  of  the  B.  Company ;  that  the  B. 
Company  applied  to  the  S.  Company 
for  payment  of  the  $5,000,  and,  as  a 
condition  of  receiving  it,  promised 
and  agreed  to  and  wiUi  the  S.  Com- 
pany that  it  had  paid,  or  thereupon 
immediately  would  pay  the  $10,000 
to  the  plaintiff;  ana  thereupon  the 
S.  Company,  relying  on  that  promise 
and  agreement,  paid  the  $6,0 wO  to 
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the  B.  Company,  in  trust  to  imrne- 
diatcly  pay  the  same  oyer  to  the 
plaintiff;  and  the  B.  Company  re- 
ceived tlie  $6,000  from  the  8.  Com- 
pany, in  trust  for  the  plaintiff,  and 
in  trust  to  immediately  pay  it  over 
to  him;  and  that  the  B.  Company, 
proposing  and  intending  to  pay  to 
the  plaintiff  the  said  sum  of  $5,000 
received  from  the  S.  Company,  caused 
a  letter  to  be  written  .to  htm,  wherein 
was  inclosed  the  said  sum  of  $6,000, 
and  delivered  the  same  to  their  secre- 
tary to  send  to  the  phiintiff,  which  the 
secretary  did  not  do,  but  deliyered 
the  letter  and  the  $6,000  to  the  de- 
fendant, who  received  it  in  trust  for 
the  plaintiff. 

The  assignee  demurred  to  the  bill 
for  wont  of  equity : 

Hddf  That  a  demurrer  admits  all 
relevant  facts  stated  in  the  bill,  but 
does  not  admit  the  conclusions  of 
law  drawn  therefrom,  although  they 
are  also  alleged  in  the  bill ; 

That  a  demurrer  to  a  bill  for  want 
of  equity  cannot  be  sustained,  unless 
no  disco  ery  or  proof  properly  called 
for  by,  or  founded  on,  the  allegations 
of  the  bill,  would  make  the  subject- 
matter  of  the  s^it  a  proper  case  for 
equitable  interference ; 

That  the  plaintiff  could  only  main- 
tain this  suit  on  the  ground  of'^an  ex- 
press trust,  and  not  because  a  trust  in 
his  favor  had  been  created  by  the 
mere  operation  of  law ; 

That  the  alleentlons  of  the  bill  as 
to  a  trust  must  be  held  to  be  allega- 
tions of  fact,  and  not  of  conclusions 
of  law ;  and  that,  under  the  allega- 
tions of  the  bill,  the  plaintiff  would 
be  allowed  to  prove  that  the  $6,000 
was  paid  by  the  S.  Company,  and  re- 
ceived by  the  B.  Company,  under  an 
express  trust ; 

That  the  plaintiff  would  also  have 
the  right  to  prove  that  the  identical 
money  so  received  by  the  bankrupt 
was  retained  as  trust  property,  sep- 
arate and  distinct  from  the  proper  es- 
tate (if  the  corporation ; 

That  the  demurrer  must,  therefore, 
be  overruled,  and  the  defendant  mujt 
answer,  but,  as  the  case  was  one  of 
serious  doubt,  without  payment  of 
costs,     ffonmer  v.  Jewett,  208 

3.  A  petition  in  involuntary  bankruptcy, 
which  states  the  giving  to  the  peti- 


tioner of  an  unlawful  preference  in  re- 
spect to  the  debt,  but  does  not  sar- 
render  the  preference,  will  be  dis- 
missed.    Radfft  Caxe,  230 

4.  The  owners' of  a  vessel,  destroyed 
by  fire,  filed  a  petition  under  the  Act 
of  1861,  limiting  the  liability  of  own- 
ers (9  U,  8,  Slot,  at  Large,  63.*$),  and 
obtained  an  injunction  restraining  the 
prosecution  of  suits  which  had  oeen 
commenced  against  them  by  owners 
of  cargo  on  board.  The  plaintiffs  in 
ope  of  those  suits,  without  having 
presented  their  claims  to  the  conmiis- 
sioner,  as  required  by  the  67th  Rule 
in  Admiralty  of  the  Supreme  Court, 
filed  a  paper  called  "  exceptions  and 
answer,"  seeking  by  k  to  contest  the 
right  of  the  owners  of  the  vessel  to 
exemption  or  limitation  of  liability:. 
Hdd,  That  this  could  not  be  done, 
.  but  that  the  exception  might  stand  as 
an  exception  to  the  jurisdiction  of 
the  Court  to  enjoin  the  parties.  Pe- 
tition of  the  Otonert  of  the  Oceamne, 

258 

See  CoLUSiON,  18. 

JpBISDICnON,  2. 

Pkwaltt. 

SSeamxn's  Wages,  1,  6. 


POSSESSION. 

T.  built  a  yacht,  called  the  A.,  for  D.,  in 
payment  for  which  he  was  to  receive 
a  sum  of  money  and  another  yacht 
belonging  to  D.  He  received  part  of 
the  monev,  but  did  not  take  possession 
of  the  otner  yacht  D.  sold  the  A.  to 
H.,  by  bill  of  sale,  with  the  knowledge 
of  T.,  who  was  present  when  the  A. 
was  delivered  to  H.  and  whs  employed 
by  H.  to  take  care  of  her.  On  the 
next  day,  T.  took  off  her  sails,  de- 
livered them  to  a  cart  which  H.  had 
sent  for  them,  and  took  them  to  H.'s 
store,  and  there  stored  them.  After- 
wards H.  paid  T.  $5,  on  account  of  his 
care  of  the  yacht.  Some  time  after, 
on  II.  obming  for  the  yacht,  T.  refused 
to  give  her  up  to  him,  claiming  that 
she  was  his  own.  H.  thereupon  filed 
a  libel  of  possession  against  the  yacht 
and  T.,  to  recover  possession  of  the 
yacht.  No  papers  bad  been  taken  out 
at  the  Custom  House  for  the  yacht  till 
alter  the  sale  to  H.,  when  T.  took  out 
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a  license  on  his  own  certificate,  as 
builder: 

Held,  That  the  Admiralty  had  no 
jnrisdiction  of  the  action.  The  Ame- 
lia^ 476 

See  Chabteb,  2. 


PRACTICE  IN  ADMIRALTY. 

1.  A  searaan  filed  a  libel  ag:aiDBt  a  cargo 
of  coal,  to  enforce  a  lien  for  bis  waees 
npou  freight  mooej  alleged  to  be  due 
from  £.  &  M.  on  the  cargo.  The  cargo 
"was  seized  under  the  process,  and  was 
claimed  by  the  C.  S.  Co.,  but  the  only 

*  answer  put  in,  was  one  by  E.  <Sc  M. : 
Held,  That  the  practice  was  irregu- 
lar, bat  the  irregularity  would  not  be 
noticed,  as  no  objection  had  been- taken 
to  it.  Conley  v.  The  Freight  of  the  G. 
(7.  Burros,  12 

2.  The  Admiralty  creates  its  own  forms 
of  proceeding. 

Where  the  Supreme  Court  has  not  by 
its  rules  provided  for  modes  of  proceed- 
ing, the  District  Courts  have  the  power 
and  are  bound  to  devise  modes  uf  pro- 
ceeding which  shall  enable  them  to 
carry  into  cffectuiil  execution  any  law 
which  they  are  called  to  administer. 
Petition  of  the  Oumere  of  the  JSpsilon, 

878 
.  See  Collision,  1. 
Damages,  S. 
Limited  Liabilitt. 
i^egugekoe. 


PRACTICE  IN  BANKRUPTCY. 

1.  On  the  petition  and  schedules  of  one 
member  of  a  copartnership,  an  adjudi- 
cation of  bankruptcy  of  the  firm  was 
made.  It  appeared  that  neither  of  the 
other  members  of  the  firm  had  con- 
sented to  the  ac^udication  of  bank- 
ruptcy, and  that  they  had  no  place  of 
business  within,  and  resided  out  of, 
the  District  where  the  petition  was 
filed: 

Beld,  That  the  adjudication  as  to 
the  other  members  of  the  firm  was  er- 
roneous, as  the  Court  was  without 
jurisdiction  as  against  them,  and  that 
as  to  them  such  adjudication  must  be 
vacated,  but  should    be  allowed  to 


stand  as  to  the  petitioning  member. 
Martinis  Case,  20 

2.  In  an  examination  of  a  witness  re- 
specting the  estate  of  a  bankrupt,  on 
the  application  of  a  creditor,  other 
creditors  have  not  the  right  to  inter- 
vene and  to  interpose  objections  to 
questions  put. 

In  such  an  examination  a  witness  is 
not  entitled  to  counsel,  even  though 
his  examination  may  establish  a  lia- 
bility on  his  part  to  the  bankrupt's 
estate,  and  must  be  com^  elled  to  an- 
swer questions  respecting  his  transac 
tions  with  the  bankrupt.  The  Stuyve- 
sant  BanJ^s  Case,  S3 

8.  If  the  assignee,  afler  three  months 
from  the  adjudication  in  bankruptcy, 
requests  the  Court  to  call  a  second 
general  meeting  of  creditors,  it  must 
be  called,  and  the  register  has  no  dis- 
cretion to  refuse  to  call  it.  Bosei/s 
Case,  1*37 

4.  A  debt,  existing  at  the  time  of  the  ad- 
judication in  bankruptcy,  but  not  ex- 
isting at  the  time  of  the  commence- 
ment of  the  bankruptcy  proceedings, 
is  provable  in  bankruptcy.  Hennocks- 
burgh  A  BlocJ^s  Cane,  160 

6.  A  suit  for  assault  and  battery,  having 
been  commenced  against  the  bank- 
rupts prior*  to  the  commencement  of 
the  proceedings  in  bankruptcy,  was 
continued  to  judgment  beforj  the  ad- 
judication, no  leave  of  the  bankruptcy 
Court  having  been  obtained : 

Held,  That,  as  the  claim  was  not 
provable  until  the  judgment  was  ob- 
tained, it  was  not  necessary  to  obtain 
such  leave.  Id, 

6.  On  the  petition  of  a  creditor,  showing 
that  he  and  the  assignee  objected  to 
the  claim  of  B.,  anotner  creditor,  an 
order  was  made  referring  it  to  a  ref- 
eree to  examine  into  the  facts.  Before 
any  evidence  was  taken  before  the 
referee,  the  assignee  appeared  before 
the  referee  and  objected  to  the  pro- 
ceedings, on  the  ground  that,  since 
the  assignee  was  elected,  B.  lind  made 
proof  of  his  claim  in  form  satisfactory 
to  the  register,  and  that  the  proc.f  had 
been  delivered  to  the  assignee,  and 
registered  by  him,  and  that,  since  the 
election  of  the  assignee,  the  petition 
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ing  creditor  had  not  renewed  his  oh- 
jection,  and  the  assignee  had  never 
objected  to  the  claim  B.,  however, 
insisted  upon  proceeding  with  the  ref- 
erence : 

Held,  That  tlie  reference  should  not 
have  been  proceeded  with,  and  that 
the  order  oi  reference  should  be  ya- 
cated,  leaving  the  parties  to  paj  their 
own  costs  and  expenses.  Baldwin  d: 
Bvn't  Case,  196 

7.  If  a  trnstee,  who  has  been  appointed 
under  the  43il  section  of  the  bank- 
ruptcy Act,  call  a  second  general  meet- 
ing of  the  creditors,  the  fees  of  the 
register  incident  to  such  meeting  are 
not  chai*gcable  against  the  estate. 
HinsdaU  &  Dwghert^t  Case,  281 

8.  A  petition  in  involuntary  bankruptcy 
was  filed  against  a  firm,  an  injunction 
preventing  them  from  parting  with 
any  of  tlieir  property  was  issued,  and 
a  warrant  of  iirrest  under  the  40th 
section  of  tlie  Act  was  isBued  against 
one  of  the  firm.  The  bankrupts  em- 
ployed attorneys,  who  applied  for  a 
discbarge  of  the  arrest,  and  attended 
on  a  reference  to  ascertain  the  facts, 
which  resulted  in  the  discharge  of  tlie 
wnrrant  An  adjudication  being  had, 
the  attorneys  prepared  the  schedule 
and  inventory  required  by  the  41st 
section.  Thereafter  they  applied  by 
petition  to  be  paid  for  fiucli  services 
out  of  the  estate: 

Beld,  That,  under  the  circumstances, 
a  moderate*  compensation  for  such  serv- 
ices would  be  allowed  them. 

The  proper  practice,  in  such  a  ease, 
is  for  tne  oankrupts  to  apply  to  the 
Court  in  the  first  instance  for  leave  to 
employ  counsel.    Mansfiehj^s  Case,  284 

9.  Where  an  order  for  the  examination 
of  a  bankrupt  is  issued  at  the  instance 
of  a  creditor  who  has  duly  proved  his 
debt,  the  bankrupt  cannot  refuse  to  be 
sworn  under  the  order,  by  reason  of 
his  claiming  that  he  has  an  offset 
which  extinguishes  the  creditor's  debt, 
and  desires  to  file  a  petition  for  there- 
examination  of  the  claim.  Kxngslt^s 
Case,  300 

10.  A  bankrupt's  petition,  which  was 
filed  in  February,  1868,  alleged  only 
that  he  "  had  a  place  of  business  in 
New  York."     In  Febiuary,  1873,  he 


asked  to  file  an  amended  petition,  in 
which  the  words,  "  and  has  there  car- 
ried on  business  of  his  own,"  were 
added : 

Held,  That  the  amendment  conld  not 
be  allowed,  but  that  the  application 
to  amend  mieht  be  renewed,  on  an  af- 
fidavit showing  the  facta  and  the 
reasons  why  the  amendment  was  not 
asked  for  sooner.     Woo^s  Case,    839 

11.  N.,  having  borrowed  money  of  bis 
mother-in-law,  gave  her  his  notes  for 
it,  and,  as  security  for  them,  procured 
a  policy  of  insurance  on  his  life  to 
the  amount  of  $4,000,  for  her  benefit, 
and  paid  the  premiums  on  it  up  to  the 
date  of  his  bankruptcy.  On  a  sur- 
render of  the  policy,  she  would  be 
entitled,  in  its  stead,  to  a  paid  up 
policy  for  $158.  The  cash  value  of 
the  policy,  at  the  date  of  the  bank- 
ruptcy, if  surrendered,  was  $13  13. 
The  mother-in-law  proved  her  debt, 
to  the  amount  of  $3,450,  setting  forth 
the  security : 

Held,  That,  in  order  to  ascertain  the 
amount  on  which  she  was  entitled  to 
dividends  from  the  estate,  the  cash 
value  of  the  policy,  if  surrendered, 
viz.,  $13  18,  should  be  deducted  from 
the  amount  of  the  debt,  as  proved. 
Aewland'a  Case,  342 

12.  A  firm  was  adjudged  bankrupt^  on 
petition  of  creditors,  without  oppo- 
sition, the  warrant  was  delivered  to 
the  marshal,  a  meeting  of  creditors 
was  held,  and  an  assignee  choaeo,  who 
entered  on  his  dutiea  I'hereafter, 
one  of  the  creditors  applied  to  set 
aside  all  the  proceedings  as  irrefrular, 
under  the  16tli  General  Order,  because 
be  had,  prev.ous  to  the  filing  of  this 
petition  against  the  bankrupts,  filed  a 
petition  against  them  in  another  Dis- 
trict; 

Held,  That  the  proceeding  in  this 
Court  were  regular,  notwithstanding 
the  prior  filing  of  the  other  petition, 
and  that  there  was  no  ground  for  set- 
ting them  aside.   Harris  db  Co*»  Case, 

875 

13.  In  a  proceeding  in  involuntary 
bankruptcy,  the  marshal  returned  to 
the  warrant  that  he  had  sent  noticea 
to  the  creditors  named  on  a  schedule 
delivered  to  him  by  the  attorney  for 
the  petitioning  creditor : 


Jttld.  That  the  return  was  defecUTe,  I 
and  mast  be  amended.  | 

The  12tb  section  of  the  banlirnptcr 
Act,  uiit  the  13th  General  Order  mast ' 
be  cnmplied  wilh,  OBt^  tbe  munner  of 
■erring  such  notice*.  Ferrie  i  Ma- 
konjfii  Cote,  473 

Hm  Abrmt. 


PRINCIPAL  AND    8UEETT. 
8ttBam.i. 


Set  BAmEnrTCT.  11,  11. 

BOTTOHET. 

LUIITED    LlllBILtn,    S. 

MOBTOAQE,  2. 


PRIZE. 

Notice  of  • 
•el.  giveD  I 
her  real  owner,  and  he  i 

The  claimnnt  of  a  vessel,  seized  an 
prize  of  WRi,  is  allowed  to  give  the 
papers  of  the  veisel  in  eiidepce.  nnd 
la,  therefiire,  bound  to  see  that  Ihey 
are   trae  papers.     Ciuhing  v.  Laird. 


t  agaiott  avGB 


Set  Ebtoffel. 


RECEIVER, 
w  Bahksuttot.  10, 
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tl.600  per  >Dtinm.  payable  montblj. 
On  the  lat  of  May.  1R72,  tbcy  owed 
|iI.8Tfi  Tor  the  rent.and  the  landlord 
commenced  proceeding^  to  dia possess 
them.  Un  the  Sth  of  May  a  petition 
in  i  aTolnntsr J  bankruptcy  a"  n  in  St  M., 
B.  cb  C.  wag  Hied,  and  an  injunction 
was  i'sued  restraining  the  delators  and 
all  other  persons  from  interfering  w^th 
the  debtors'  property,  which  was 
served  on  tbe  landlcird.  A  warrant 
of  dispoeaeesion  woe  idHued  in  those 
proceedings,  but  was  not  executed, 
and  'in  the  20th  of  May  a  fonnnl  in- 
junction wna  atxved  on  the  landlord, 
ordering  him  (o  refrain  frum  any  in- 
terference with   the  property  of  the 


C session,  under  the  warrant,  of  the 
ikrupta^  bUicIe  of  goods,  on  the 
premises  in  question.  On  Ma;  22d. 
1872,  the  landlord  applied  to  the 
bankraptcj  Court  for  a  niodibciition 
of  the  injunction,  so  aa  to  allow  of  the 
eiecnUoQ  of  the  warrant  of  disposses- 
>iun.  The  application  waa  denied. 
No  application  was  made  to  the  Court 
to  order  the  removal  of  the  goods  from 
the  premises,  but  themnrabal  was  ap> 
plied  to  to  give  np  the  premises,  and 
alao  to  pay  rent,  but  he  refused  to 
do  either.  He  remained  in  posseeaion 
of  tbe  ureDiUcs  till  December  13lh, 
1872.  The  landlord  now  applied  to 
be  paid  rent  of  tiie  premieea  at  the 
rate  of  tl.hOO  Tor  the  whole  period, 
stating  that  he  had  had  an  offer  of 
that  sum  for  tiie  premises,  for  the 
unexpired  term  of  the  lea<e,  aod  Ibat 
the  uremiaee  were  worth  that  sum  : 

litld.  That  Ihe  landlord  was  out  en- 
titled to  claiiQ  rent  at  the  rate  of 
(7,000  for  the  period,  but  was  entitled 
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SALVAGE. 

1.  The  ship  P.  fell  in  with  the  brig  M. 
about  175  miles  from  New  York.  The 
brig  had  lost  her  masts,  but  had  rig- 
ged jury  masts,  and  was  making  pro- 
gress towards  New  York,  her  destina- 
tion. The  P.  took  her  in  tow  and 
towed  her  till  near  Sandy  Hook,  when 
a  tug  took  her  to  New  York,  where 
she  arrived  five  days  after  she  was 
taken  in  tow.  Part  of  her  chain  hav- 
ing been  left  on  board  of  the  P.,  was 
demanded  of  her,  but  the  master  of 
the  P.  refused  to  eive  it  up,  saying 
they  should  hold  it  till  the  salvage 
was  settled.  Tlie  value  of  the  brig, 
freight  and  cargo,  was  1 18,500: 

Hild^  That  the  service  was  not  tow- 
age merely,  but  salvage;  that  $2,250 
was  a  proper  amount  to  be  awtirded, 
and  that  the  libellHuts  should  not  re- 
cover costs  because  of  the  refusal  to 
deliver  up  the  chain,  such  costs  to  be 
paid  by  the  owners,  unless  the  refusal 
was  shown  to  have  been  without  the 
knowledge  of  the  owners,  and,  in  that 
case,  by  the  master.  The  Minvie 
MiUrr,  117 

2.  A  bri^,  dismasted  and  in  distress, 
was  fallen  in  with  at  sea,  by  a  pilot 
boat.  The  master  of  the  brig  had 
been  hurt  and  was  confined  to  his  bed. 
Her  owner  was  on  board.  The  pilots 
boarded  her  and  demanded  $6,000,  to 
tow  her  into  port.  This  was  refused, 
and  they  came  down  to  $2,500,  threat- 
ening to  leave  the  brig  if  an  agree- 
ment to  pay  that  sum  was  not  made. 
The  master  and  owner  thereupon 
agreed  to  pay  them  the  $2,600,  and 
the  pilot  boat  took  hold  of  the  brig, 
and  after  nine  days  towing,  brought 
her  in  safety  into  the  port  of  New 
York.  The  orig  and  her  cargo  were 
worth  $8,800. 

Held,  That,  considering  the  value 
of  the  property,  the  agreement,  under 
the  circumstances,  was  an  inequitable 
one,  and  would  not  be  enforced ; 

That  $1,500  was  as  liberal  a  reward 
08  could  be  awarded  to  the  salvors; 

That  costs  would  be  awarded  to 
them,  because  the  claimants  offered 
no  particular  sum  before  suit  brought. 
The  Wizford,  119 

3.  The  brig  A.  came  into  collision  with 
another  vessel,  about  60  miles  from 


Sandy  Hook,  at  night,  in  a  ttiick  fog, 
when  it  was  blowing  hard.  She  re- 
ceived injuries,  which  led  her  master 
and  crew  to  think  she  was  about  to 
sink,  and  they  left  her  and  got  on 
board  the  other  vessel.  The  next 
morning,  about  7  a.  h.,  the  fug  cleared 
off,  and  the  master  of  the  A.  saw  her 
about  eleven  miles  off,  but  made  no 
effort  to  return  to  her.  The  bark  W. 
S.,  bound  to  New  York,  came  to  the 
A.,  and  put  on  board  of  her  a  mate 
and  one  man,  who  got  sail  on  her,  and 
proceeded  towards  New  York,  taking 
a  pilot  about  10  a.  m.,  and  a  tug  aboot 
11  A.  M ,  which  for  the  agreed  sum  of 
$600,  towed  the  A.  to  New  York, 
roHching  the  dock  about  9  p.  ii.  The 
^,  was  worth  $3,500,  her  freight 
amounted  to  $1,500,  and  her  cargo 
was  worth  $25,589,  making  in  all 
$30,589.  The  master  of  the  W.  S. 
was  sailing  her  under  an  agreement 
with  her  owners,  to  make  this  voyage 
on  shares,  he  to  navigate  her,  victual 
and  man  her,  and  pay  half  her  port 
charges,  and  to  receive  half  the  earn- 
ings: 

ffeld,  That)  whether  this  was  strict- 
ly a  case  of  derelict  or  not,  it  was  the 
case  of  a  vessel  abandoned  at  sea, 
where  no  evidence  was  given  of  an 
intention  on  the  part  of  her  master  to 
return  to  het,  and  the  awards,  which 
have  been  given  in  cases  of  deroiict* 
might  well  be  looked  to,  as  affording 
some  guide  to  the  judgment ; 

That  $6,000  was  a  pro{)er  sum  to  be 
awarded  as  salvage,  from  which  should 
be  deducted  the  $600  paid  to  the  tug 
by  the  claimants ; 

That  the  master,  by  reason  of  the 
agreement  between  him  and  the  own- 
ers, should  receive  $500  more  than 
otherwise  would  have  been  his  share, 
and  that  the  award  be  apportioned  aa 
follows : 

To  the  Master  of  the  W.  S $2,300 

'*     Owners    "  "    1,800 

"      Mate        "  "    800 

"      6eaman  who  went  with 

him 200 

"      8  seamen  who  staid  on 
the  W.  S.,  in  propor- 
tion to  their  wages  . .      300 
The  Anna,  166 

SEAMEN'S  WAGES. 
A  libel  was  filed  against  a  cargo  of 
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coal  on  board  of  a  canal-boat  and 
agalTist  ber  master,  to  enforce  a  lien 
for  seaman's  wa^es,  upon  freight 
money  alleged  to  be  dne  from  E.  & 
M.  on  the  cargo.  It  appeared  that  E. 
A  M.  had  chartered  the  boat  of  her 
master  for  a  specified  rate,  and  that, 
before  the  commencement  of  the  ac- 
tion, and  without  notice  of  the  libel- 
lant's  demand,  they  had  paid  to  the 
master  all  the  money  due  from  them 
under  the  charter.  It  also  appeared 
that  the  cargo  was  shipped  bv  the  C 
S.  Co.  under  an  agreement  with  E.  & 
M.  for  freight  payable  to  E.  AM., 
which  was  due  and  unpaid  at  the  fil- 
ing of  the  libel : 

jffefd,  That  it  was  not  necessary  to 
determine  whether  the  libellant  could 
maintain  an  action  to  charge  the 
charter  money  payable  by  E.  &  M. 
with  a  Jien  for  wages,  as  such  charter 
money  had  been  paid  over  to  the  mas- 
ter without  notice  before  the  com- 
mencement of  the  suit ; 

That  the  freight  money  due  from 
the  C.  S.  Ck>.  to  E.  <b  M.  could  not  be 
held,  because  the  libellant  bad  not  in 
his  libel  sought  to  charge  it ; 

That  the  libellant  was  entitled  to  a 
decree  against  the  master.  Conley  v. 
The  Freight  of  (he  O.  C.  Sarrat,     12 

2.  A  vesfel  was  run  on  a  reef  in  a  well- 
known  channel,  where  there  was 
plenty  of  room,  and  was  lost.  The 
master  was  a  man  of  experience  in  the 
waters,  and  accounted  for  the  occur- 
rence by  his  chronometer  being 
wrong.  The  sailors  brought  suit 
against  the  owner  of  the  vessel,  to  re- 
cover  wages  for  the  whole  voyage, 
atles^ing  that  the  voyage  was  broken 
up  by  fault  of  the  owner : 

ffe/d.  That,  as  it  did  not  appear 
that  the  accident  was  the  result  of 
negligence,  or  incompetency  of  the 
master,  or  that,  when  the  vessel 
soiled,  the  chronometer  was  not  a 
proper  one  in  good  order,  it  could 
not  be  held  that  the  voyage  was 
broken  up  by  fault,  fraud  or  neglect 
of  the  owner.     Hill  v.  Murray y      141 

8.  A  seaman  signed  articles  in  New 
York,  on  board  a  British  vessel,  for  a 
voyage  to  Dunkirk,  at  $40  a  month. 
At  the  timp,  it  was  stated  to  him  that 
the  voyage  would  end  in  New  York. 
On  tho  arrival  of  the  vessel  at  Dun- 
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kirk,  the  seaman  was  discharged  and 
resliipped  at  $20  a  month.  On  the 
return  of  the  vessel  to  New  York,  he 
left  her,  and  brought  suit  for  his 
wages : 

Held,  That  the  agreement  by  the 
seaman  was  that  the  voyage  should 
end  in  New  York ;  that  the  subsequent 
agreements  made  by  him,  were  made 
under  duress,  and  were  not  binding 
on  him ;  that  he  had  the  right  to  leave 
the  vessel  on  her  return  to  New  York, 
and  was  entitled  to  be  paid  at  the  rate 
of  |40  a  montli.     The  Lola,  142 

4.  The  shipping  articles  are  not  conclu- 
sive evidence  of  the  contract  of  a 
sailor  with  the  ship : 

Effect  must  be  given  to  an  agree- 
ment by  the  shipping  agent,  made  at 
the  time  the  sailor  signed  the  articles, 
and  understood  by  the  sailor  to  form 
part  of  the  agreement,  but  not  em- 
braced in  the  articles.  Id, 

6.  An  admission,  in  an  answer  to  a  libel 
for  seaman's  wages,  that  the  seaman 
shipped  for  the  voyage  and  performed 
the  service  described  in  the  libel, 
though  coupled  with  a  denial  that  any 
amount  is  due  to  him,  and  an  allega- 
tion that  he  was  guilty  of  smuggling, 
by  reason  of  which  the  vessel  was  sub- 
ject to  penalties,  and  he  forfeited  his 
wages,  is  sufficient,  in  the  absence  of 
evidence,  to  entitle  the  seaman  to  a  de- 
cree for  his  wages.     The  Belle,      287 

6.  A  seaman,  who  had  shipped  in  New 
York  for  a  voyage  to  Kew  Orleans 
and  back,  after  the  vessel  had  started 
on  her  return  voyage  from  New 
Orleans  fell  from  the  yard  and  broke 
his  arm.  The  owners  of  the  steamer 
sent  him  at  once  to  a  hospital,  paying 
his  wages  till  the  date  of  his  leaving 
the  ship,  and  afterwards  brought  him 
to  New  York.  The  seaman  having 
filed  a  libel  to  recover  wages  for  the 
rest  of  the  voyage,  and  damages  for 
the  iniury,  the  owners  of  the  vessel 
paid  {lie  amount  of  the  wages  into 
Court,  which  the  libellant  drew  out. 

Held,  that  the  hbellant  was  entitled 
to  the  wa^es  for  the  rest  of  the  voy- 
age, and  as  there  was  no  proof  ur 
allegation  of  a  tender  of  the  amount, 
he  was  entitled  to  a  decree  for  his 
costs.     The  Cortex,  288 


t.  SMmen  iblppAd  OS  ■  Teasel  In  New 
York,  for  ft  Tojage  to  HaTann  and 
back  b>  N«w  York.  On  the  return  of 
the  Tend  to  New  York,  they  were 
dilchat^ed  without  payment  of  any 
|H)rtioD  of  tbeir  w(g«».  There  woe 
DO  diapntfi  as  to  the  amount  dne  them. 
'Within  t«n  dajB  alter  their  dticharge, 
the;  filed  a  libel  ag^nM  the  TesHi  to 
reoorerthe  wages  and  ten  daya^  double 
pay,  Doder  the  SNb  section  of  the  Act 
«f  June  1,  I81S  (17  U.  S.  Stat,  ai 
Lars*.  263) : 
8^,  That  tbey  were  entitled  to 
r  double  pay  for  ten  daya.  al- 


8.  The  crew  of  the  Ringleader  shipped 
at  San  Francisco  for  a  voyage  to  Hang 
EoDg  and  other  ports,  and  back  to  a 
port  of  discbarge  In  the  United  States, 
under  articles,  in  the  beading  of  which 
was  written  a  clause  reducing  their 
wnges  after  leaving  Hong  Eoug.  On 
the  arrival  of  tbe  abip  at  the  port  of 
discharge,  the  men  were  offered  pay 
at  the  reduced  rata.  They  protested 
against  the  reduction,  clalmiDg  igno- 
rance of  tbeclauselDBerted,  bntfinally 
took  the  reduced  pay  and  gave  re- 
leases in  full.  They  now  brought  suit 
for  the  balance  due,  reckoned  at  full 
pay  for  the  whole  roysi 

lield.  That  as  tbe  cj 
tbe  esilors  wages  wai 
Inserted  In  an  uoosua 
articles,  the  ship  owi 
clesr  proof  that  the 
clearly  informed  of  anc 

'Whether  soch  a  clai 
is  Talid,  qiuxrt. 


That 

with  tbe 
forth) 


thee' 


lyage; 

That  all  agreemeati 
ments  with  ftailors  are 
amination  In  a  Court 
and  if  nnjust  will  be  set 
rt^rded; 

That  tbe  Ubellants  vi 
recover  tbe  balance  due 
standing  their  having  i 
in  full.     The  ^H^i3a 

9.  Sailors  were  shipped 
for  a  voyage  to  S«q  Di 
a  month,  'iley  want 
vesul  and  went  to  w 


■ftvrwards  told  to  go  home  to  tMr 
boarding  house  for  meala.  On  ttudr 
return  uiey  were  told  that  other  nun 
bnd  bean  stiipped  in  tbeir  place,  and 
they  filed  a  libel  to  reoover  damans 
for  the  loss  of  the  voyige^  On  Ui* 
trial,  Ibe  three  libellants  testified  that 
they  returned  the  next  day  afler  they 
bad  been  told  to  go  home.  The 
master  testified  that  they  did  not 
return  till  tbe  second  day.  and  uatil 
alter  he  bad  obtained  other  men  la 
their  placet: 

StU,  That  M  the  master  could  hate 
called  bis  mate  and  tbe  shipping 
master  to  sustain  him,  and  bad  (ailed 
to  do  so,  without  the  sn^estion  of 
any  difficulty  in  so  doing,  the  qucstiiKi 
would  be  determined  according  to  the 
statement  of  the  greater  noniber  of 
witnesses  i 

That,  on  tlie  evidence,  tharefors, 
tbe  meo  were  discharged  without 
reason,  and  were  entitled  to  recover 
damages  for  Uie  loss  of  the  voyage ; 

That  half  a  month's  wsecs  wss  s^ 
dent  cotopensatiun.    Tht  liolphitt,  40S 

jSm  BoTTOMaT, 
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thougli  it  had  not  been  enforced 
against  the  master ;  and  that  the  facts 
stated  by  the  master  did  net  bring 
the  case  within  the  proyiso  in  the 
Mth  section  of  the  Act  of  1799. 
The  Helvetia,  61 

2.  On  the  arrival  of  a  steamer  at  New 
York  from  France,  two  inspectors  of 
cnstoms  were  on  board  after  all  the 
passengers  and  their  ba^age  had 
been  landed.  From  some  remarks 
which  excited  suspicion,  they  went  to 
a  state  room  which  was  locked,  and 
in  which  was  the  barber  of  the  vessel. 
Under  a  berth  in  the  room  they  found 
two  trunks  containing  frin^s,  braid, 
d^c,  without  any  articled  of  personal 
baggai^.  The  trunks  were  marked 
with  the  name  of  the  purser  of  the 
ship,  but  without  his  authority  or 
knowledge.  They  were  claimed  by  a 
man  who  occupied  the  room,  and  who 
had  come  in  the  ship,  giying  his 
BL'rvices  as  second  steward  for  his 
passage,  receiving  no  wages  and  not 
being  entered  on  the  crew  list.  He 
had  no  invoice  of  them.  He  had  made 
no  declaration  of  their  contents  as 
dutiable,  and  they  were  not  entered 
on  the  manifest  of  the  ship.  The 
inspectors  seized  the  trunks.  A  libel 
was  filed  to  forfeit  the  trunks  and  their 
contents,  alleging  a  seizure  by  tlie  col- 
lector. It  was  urged  in  defence,  that 
the  trunks  were  not  concealed,  and 
that  the  seizure  was  not  made  by  the 
collector : 

Held,  That,  under  the  68th  section 
of  the  Act  of  March  2d,  1799  (1  U.  S. 
Stat,  at  Large,  677),  goods,  subject  to 
duty,  found  concealed  on  board  of  a 
vessel,  are  subject  to  forfeiture,  and 
all  that  the  Government  is  buund  to 
show,  to  make  out  &  prima /acie  case 
for  forfeiture,  is  that  the  goods  were 
subject  to  duty,  were  seirched  for, 
were  found  concealed,  and  were  seized 
by  a  proper  officer ; 

That  the  contents  of  these  trunks 
were  found  concealed; 

That,  under  the  2d  section  of  the 
Act  of  July  18th,  1866  (14  Id.  178). 
tile  inspectors  were  authorized  to  seize 
tho.iY,  iind  the  libel  might  be  amended 
accordingly.  The  U.  S.  v.  Two 
TrunJcH,  <hc.,  218 
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GREAT  BRITAIN. 


Merchants*  Shipping  Act,  §  52, 
Order  in  Council  of  July,  1868, 
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STEAMBOAT  ACT. 

1.  A  steamboat,  engaged  in  carrying 
freight  between  New  Jersev  and  r^ew 
London,  Connecticut,  while  at  New 
London,  received  on  board  a  number 
of  persons  and  carried  them  to  Mystic 
Island  in  the  State  of  Gtmnectlcut,  for 
tho  purpose  of  a  prize  fight^  and  then 
carried  them  to  Noank,  in  Connecti- 
cut. She  was  not  provided  with  life 
pieservors,  itc,  as  was  required  by 
the  5th  section  of  the  Act  of  August 
30th,  1852  (10  I/.  8.  Stat,  at  Large, 
61),  nor  had  her  boiler  been  inspected, 
a»  required  by  the  9th  section  of  that 
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Act.  A  libel  was  filed  n^iiinst  lier,  to 
recover  a  penaltj'  of  $500  therefor : 

Held,  That  the  power  of  Congress  to 
regulate  commerce  among  the  several 
States  extends  to  tho  waters  traversed 
by  the  steamboat,  but  that  it  is  requi- 
site  that  the  vessel  which  is  to  be 
subject  to  such  regulations  as  those 
alleged  to  have  been  violated,  should 
be  engaged  in  inter-state  or  foreign 
commerce ; 

That  this  steamboat  was  not  shown 
to  have  been  so  engaged,  within  the 
principles  laid  down  in  the  case  of 
The  Daniel  Ball  (10  Wall.  667).  The 
Thomas  Stoann,  42 

2.  A  libel  was  filed  against  a  ferry-boat 
engaged  in  carrying  passengers  and 
freight  across  the  Kast  river,  from 
Astoria  to  New  York  city,  to  recover 
a  penalty  of  $500  for  a  failure  to  have 
her  boiler  inspected,  as  required  by 
the  1 1th  section  of  the  steamboat  Act 
of  February  28th,  1871  (16  U.  8,  Stat, 
at  Large,  440)  : 

Hcfcl,  That  the  Court  would  take 
judicial  notice  that  Astoria  was  on 
Long  Island,  whose  inhabitants  have 
crimmercial  relations  with  other  Stat.es 
of  tho  Union,  and  that  it  is  by  means 
of  the  ferry-boats  that  such  commerce 
is  carried  on  ; 

That  proof  that  the  ferry-boat  did 
carry  the  ordinary  load  of  passengers 
and  freight,  and  was  held  out  as  ready 
to  transport  on  such  a  thoroughfare 
all  passengers  and  freight  that  might 
offer,  was  sufiicient  to  throw  upon  the 
claimants  tho  burden  of  proving  that 
such  passengers  and  freight  were  not 
destined  for  other  States; 

That,  in  the  absence  of  such  proo^ 
the  ferry-boat  must  be  held  to  be 
within  the  provisions  of  the  steam- 
boat Act.     The  Sunstoick,  112 


TUG-BOAT   AND  TOW. 

1.  A  canal-boat,  properly  placed  in  a 
tow,  was  being  towed  up  the  Hudson 
river.  While  going  at  a  proper  speed, 
where  the  channel  was  wide  and  deep, 
she  was  struck  under  her  bottom  by 
something  which  made  a  hole  in  her, 
uud  caused  her  to  sink.    A  libel  to 


recover  the  damages  was  filed  against 
the  1<  iw-boat : 

flftd,  That,  on  the  ovidence,  it  ap- 
peared that  while  being  towed  in  the 
ordinary  and  proper  channel,  the  boat 
was  struck  by  something  under  water, 
whose  presence  could  not  be  known 
by  any  care  exercised  by  those  in 
charge  of  the  tow-boat ; 

That,  when  it  was  shown  by  the 
tow-boat,  that  all  care  wa;  taken  to 
avoid  obstructions,  and  that  this  ob- 
struction was  unknown,  the  burden  of 
proof  was  shifted  to  the  libellanta, 
and  that,  in  order  lo  recover,  they 
must  prove  that  the  sinking  was 
caused  by  n^ligence,  on  the  part  of 
the  tow-boat ; 

That,  as  they  had  failed  in  proving 
this,  1  he  tow-boat  was  not  liable.  The 
America^  122 

On  the  6th  of  November,  1871,  a  tug- 
boat took  in  tow  a  barge,  at  Elizabeth- 
port,  N.  J.,  to  tow  her  to  Brooklyn. 
She  reached  Port  Johnson,  in  the 
Kills,  that  day,  and  left  the  barge 
there,  coming  on  to  New  York  herself 
that  night.  The  next  morning  she 
took  a  tow  back  to  Elizabeth  port,  and 
there  took  in  tow  other  boats,  which 
she  brought  to  Port  Johnson,  and 
there  picked  up  the  barge  and  started 
on  with  her.  In  towing  the  bar<^ 
across  New  York  bay,  the  latter  was 
sunk  in  consequence  of  a  storm.  The 
tug-boat  alleged  that  she  left  the  barge 
at  Port  Johnson  because  the  weather 
was  such  that  it  was  unsafe  to  tow 
her  through,  and  that  the  storm  by 
which  she  was  sunk,  on  the  7th,  was 
an  unexpected  squall: 

Held,  That  the  tug  was  bound  to 
have  towed  the  barge  from  Elizabeth- 
port  to  Brooklyn,  without  leaving  her 
at  Port  Johnson,  unless  there  was  good 
reason  for  doing  so ; 

That,  if  it  were  shown  that  there 
was  goad  reason  for  having  left  the 
barge  at  Port  Johnson,  the  burden  of 
proof  was  on  the  tug  to  show  that 
there  was  no  time,  before  she  did 
take  the  barge  in  tow  again,  when 
she  could  have  proceeded  with  her  ao 
as  to  have  avoided  the  sudden  squall; 

That  she  had  not  shown  this,  and 
was  liable  for  the  loss  of  the  barge 
and  her  cargo.    The  W.  E,  Cheney,  178 

A  tug-boat,  having  a  schooner  on  her 
port  side,  and  two  schooners  on  her 


INDEX. 


613 


atarboard  side,  waa  towing  them 
through  Hell  Gate.  In  going:  np  the 
channel  between  Blackwell's  Island 
and  hons  Island,  a  schooner  passed 
tliem  and  got  some  distance  ahead, 
but  at  the  upper  end  of  Blackwell's 
Island  she  lost  the  wind  and  lost  great 
part  of  her  headway.  The  pilot  of 
the  tug  did  not  observe  this  as  soon 
as  others  on  the  tow  did  and  ran  up 
quite  close  to  her,  and  then  stopped 
tiU  the  schooner  got  the  wind  again 
and  went  on,  when  he  started  his  tug 
ahead,  endeavoring  to  pass  between 
the  schooner  and  the  Long  Island 
shore.  This  movement  and  the  set  of 
the  tide  carried  the  tow  too  near  the 
Long  Island  shore,  and  the  starboard 
schooner  strack  on  rocks  and  began 
to  leak,  and  afterwards  sank : 

Held,  That  the  pilot  of  the  tug  was 
in  fault  for  not  sooner  seeing  that  the 
schooner  ahead  had  lost  her  way.  and 
taking  measures  accordingly,  and  that 
the  tiig  was  liable  for  the  damage. 
The  Niagara,  469 

See  CoLUSiON,  11. 
Damages,  4. 

TRUST. 

See  Bankruptct,  7. 
pLx.U)iiro,  2. 
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WHARFAGE. 

The  Act  of  the  State  of  New  York  of 
May  6th,  1870  (^Sewion  Laws  of  1870, 
p.  1696),  fixed  certain  new  rates  of 
wharfage,  *'  except  that  all  canal-boats 
engaged  in  navigating  tlie  canals  in 
this  State,  and  vessels  known  as  North 
river  barges,  shall  pay  the  same  rates 
as  heretofore."  A  vessel  propelled  by 
steam  power,  for  the  sole  purpose  of 
tuwing  boats  on  the  canals,  while  in 
the  process  of  construction,  occupied 
a  wharf  in  the  p<»rt  of  New  York: 

Held,  That  she  was  a  canal-boat 
within  the  meaning  of  the  exception 
above  stated,  but  was  not  engaged  in 
oavigatinj^  the  canals,  and  was,  there- 
fore, liable  to  pay  wharfage  at  the 
rnte  prescribed  by  the  Act  of  1870. 
The  Vennont,  1 16 


WILL. 

In  1853  the  will  of  T.  L.  C.  was  admit- 
ted to  probate.  It  made  G.  executor, 
and  by  it  all  the  property  of  T.  L.  C/. 
was  given  to  his  executor,  to  be  sold 
and  converted  into  money,  and  the 
proceeds  invested.  The  executor  was 
to  apply  the  income  to  the  use  of  the 
wife  of  T.  L.  C.  during  her  life.  On 
her  death,  the  executor  was  to  stand 
possessed  of  $10,000  of  the  principal, 
m  trust  for  a  niece,  and  the  rest  ho 
was  to  pay  over  and  divide  among 
several  persons  named  (one  of  whom 
was  A.  B.  C),  *'  their  heirs  executors, 
administrators,  and  assigns  forever,  in 
equal  shares,  as  tenants  in  conoimon, 
per  capitfij  the  issue  of  any  such  per- 
son named  who  may  be  then  dead,  to 
take  his  or  her  deceased  parent's 
share."  On  December  22d,  1869,  A. 
B.  C.  was  adjudged  a  bankrupt^  and 
on  January  22d,  1870,  an  assignment 
in  bankruptcy  was  executed  to  B. 
The  widow  of  T.  L.  C.  died  in  April, 
1872,  and  G.  then  proceeded  to  close 
up  his  trust,  and  the  share  to  go  to  A. 
B.  C.  who  had  survived  the  widow, 
was  $8,249  27.  G.  drew  his  check  for 
that  amount,  dated  May  11th,  1872, 
in  favor  of  A.  B.  C,  and  gave  it  to  his 
counsel,  C,  to  give  to  A.  B.  C.  C. 
had  had  actual  knowledge  of  the  fact 
that  A.  B.  0.  had  been  adjudged  a 
bankrupt,  and  that  B.  was  his  assignee. 
He  delivered  the  check  to  A.  B.  C, 
and  took  from  him  a  release  of  the 
executor.  On  the  17th  of  May  the 
check  was  deposited  in  a  savings  bank 
to  the  credit  of  the  wife  of  A.  B.  C, 
with  other  moneys.  On  the  16th  of 
June,  the  savings  bank  was  notified  by 
B.  that  he  claimed  the  money,  as  as- 
signee of  A.  B.  C,  and,  on  the  20th 
of  June,  H.  filed  this  bill  in  equity 
against  all  the  parties,  to  recover  the 
money : 

Eeld,  That,  under  the  will,  A.  B.  C. 
had  a  vested  interest  in  the  money  at 
the  time  of  the  adjudication  in  bank- 
ruptcy, which  was  part  of  his  estate^ 
and  passed  to  his  assignee,  and  it  made 
no  difference  whether  G.  had  any 
actual  notice  of  the  bankruptcy  pro- 
ceedings or  not.  That  G.  was  charge- 
able with  notice  of  the  bankruptcy 
proceedings,  by  reason  of  the  actual 
knowledge  of  Uiem  by  his  counsel,  C, 
even  though  such  knowledge  did  not 
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reenr  to  the  mind  of  C.  at  the  time  of 
the  delivery  of  the  check ; 

That  no  title  to  the  money  had 
passed  to  the  wife  of  A.  B.  C,  or  to 
the  sayings  bank ; 

That  the  bank  was  entitled  to  de- 
duct its  costs  from  the  fund,  and  must 
pay  oyer  the  remainder,  and  that  B. 
was  entitled  to  a  decree  against  O. 
and  A.  B.  C,  for  the  amount  of  the 
cheek,  less  the  amount  so  paid  over 
by  the  sayings  bank.  Beeper  y.  Oil- 
Impis,  856 


WITNESS. 

An  attorney  who  is  called  as  a  witness 
in  a  proceeding  in  bankruptcy,  ia  not 
entitled  to  add  to  the  oath  which  ho 
takes  a  reservation  of  a  right  to  re> 
fuse  to  answer  any  question  on  the 
ground  of  priyilee:e  as  the  attorney 
or  counsel  of  the  bankrnpt.  AdavJf 
Case,  56 

See  Bond,  1. 

PaAoncE  iM  BAsntuFTOT,  2. 
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